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PREFACE. 

The  volume  of  Reports  now  published,  contains  the  cases 
decided  in  the  Supreme  Court  of  the  United  States,  during 
the  January  Term,  1828. 

In  the  execution  of  the  trust  committed  to  him,  it  has  been 
the  earnest  endeavour  of  the  Reporter,  to  exhibit  the  facts 
of  each  case  presented  to  the  Court,  briefly  and  accurately ; 
and  to  state  such  of  the  arguments  of  counsel,  as,  in  his  opi- 
nion, were  required  for  a  full  and  correct  understanding  of  the 
important  points  of  the  case,  and  the  decision  of  the  Court 
He  solicits  the  indulgence  of  his  brethren  of  the  profession, 
for  any  deficiencies  in  this  part  of  the  work.  It  has  not  been 
within  the  scope  of  his  purpose,  to  give,  at  large,  all  the  rea« 
soning  and  learning  addressed  by  them  to  the  Court 

It  is  freely  admitted,  that  this  volume  is  issued  from  the 
press,  under  an  anxious  solicitude  for  its  favourable  recep- 
tion. As  it  is  the  first  of  a  series  to  be  published  by  the 
Reporter,  while  holding  the  station  assigned  to  him  by  the 
kind  considehition  of  the  Court ;  he  is  most  desirous  that  it 
shall  obtain,  what  will  be  deemed  by  all,  the  highest  sanc- 
tion ;  the  approbation  of  those  whose  enlightened  and  learn- 
ed labours,  it  is  the  object  of  the  work  to  record. 

In  the  statement  of  the  points  decided  in  eoch  case,  a 
plan,  somewhat  novel,  has  been  adopted.  The  syllabus  of 
each  case,  contains  an  abstract  of  all  the  matters  ruled  and 
adjudged  by  the  Court,  and,,  generally,  in  the  language  of 
the  decision,  with  a  reference  to  the  page  of  the  Report 

Vol.  I. 
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iir  which  the  partiealtr  point  will  be  foand.  As  many  of  the 
eiaes  occupy  t  conBidertble  space,  this  mode  of  reference 
will  be  foand  convenient,  to  the  practitioner,  and  to  the  stu- 
dent 

It  is  held  to  be  obligatory  on  the  Reporter,  under  the 
ItroTision  of  the  Act  of  Congress,  which  declures  ihpt  <<the 
decisions  of  the  Court  shall  be  sold  to  the  public  at  largCf 
at.  a  price  not  exceeding  five  dollars  per  volume,''  to  sti- 
pulate with  the  publisher,  thut  the  price,  per  volume,  shall 
be  that  sum^  This  has  been  done. 
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RULES  AND  ORDERS 


OPTHB 


SUPREME  COURT  OF  THE  UNITED  STATES, 


'Hie  Office  of  the  Clerk  to  be  kept 
at  the  aest  of  Government,  and  the 
Clerk  not  to  practice.  {i{ 

Admiaaion  of  Attomeya  and  Coun- 
sdlors.  {ii} 

Coiinaellon  not  to  practice  aa  At- 
torneys, &c  {iii} 

Oath  or  affirmation  of  Counsenora» 
and  Attome]ra.  {iv-vi{ 

All  proceaa  in  the  Court,  to  be  ia- 
aued  in  the  name  of  the  President  of 
the  United  States.  {v| 

The  practice  of  the  Court  of  King'a 
3ench  and  Chancery,  of  Eng^ancU 
the  outlinea  of  the  practice  of  the 
Court  {vii} 

.  Evidence  remiired  on  motiona  for 
the  discharge  of, baiL  {iz^ 

Service  of  a  m|bpoena  u;  Equitv 

wiits.and  pi-ocecilingsafterwards.  {x| 

k'orm  of  relumato  writs  of  error.  {xi{ 

No  records  to  go  out  of  the  Clerk's 
Office,  or  from  the  Court  Room,  {xii, 
xxxiij* 

Afifdavits  may  be  taken  of  the  ra- 
lue  of  the  matter  in  controversy  in  a 
suit,  {xiiij  , 

Counsellors  may  be  admitted  as 
Attorneys.  Jxiv} 

Plaintiff  may  proceed  tx  parte, 
tv  hen  defendant  fiub  to  appear.  {xv{ 

Defendant  may  proceed,  when 
writ  of  error  issues  thirty  dava  before 
the  meeting  of  the  Court.  Ixvf} 

Rates  of  damages  to  be  allowed  by 
tYie  Court  }xvii,xviii{ 

I.  Ordered,  That  the  clerk  of  this  Court,  do  reside  and  keep 
his  office  at  the  seal  of  the  National  Government,  and  that  he 
do  not  practice,  cither  as  an  attdmey  or  a  counsellor,  in  this 
Court,  .while  he  shall  continue  to  be  clerk  of  the  same. 

IHrtmy  Term  1790 


Rules  as  to4ilals  and  continuances, 
{xix,  zxxi{ 

Proceedmgs  whc^  the*  writ  of 
^rror  is  a  M^peraedSeai.  {zix{ 

Assignment  of  errors^  and  putting 
caaea  at  i#aue.  {xix{ 

Securi^  for  coats.  Izx} 

Pmoeedinga  to  euKxce  payment 
of  coats.  {suu{ 

Coata  upon  reversaL  $xi^} 

But  two  Counael  shall  be  allowed 
to  airgue  for  each  party,  {xziii} 

iProc^ediitfa  upon  order  for  for« 
ther  proof,  izxiv} 

Original  papera,  when  to  be  sent 
op  with  the  record,  {xxv} 

node  of  taking  new  evidence, 
{xxvi} 

No  case  shall  be  heard,  until  a 
printed  brief  shall  have  been  fomUi* 
ed  to  the  Court  by  CounaeL  {viiL 
xxvii{ 

Proceedings  where  either  puty 
dieapending^  writ  of  error,  {xxviiil 

When  caaea  ahall  be  docketed, 
and  the  records  filed^  Proceedings 
inthefiulur«t6dothis.  {xxix| 

No  cauae  ahall  be  4ieard,  until  a 
complete  record  ahaU  be  filed.  {xxx{ 

Motion  Ibr  a  eeriiarqri  for  4iminu- 
tion  of  the  record,  fxxxi} 

Exceptions  to  evidence,  in  Admi- 
ralty  and  Equity  caac^  |zzxii} 

Motiona  not  required  by  the  rules 
of  the  Court  to  be  put  on  the  dock- 
et, when  to  be  made.  {xxxiii| 
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vi  ORDERS  OF  COURT. 

IL  Ordered^  That  (until  farther  order,)  it  be  requisite  to  the 
admission  of  attorneys,  or  counsellorsi  to  practice  in  this 
Court,  that  they  riiall  have  been  such  for  three  years  past  in 
the  Supreme  Courts  of  the  state  to  which  th<;y  respectively  be- 
long; and  that  their  private  and  professional  characters  shall 
appear  to  be  fair.  FAruary  Term  1700. 

IIL  Ordered^  That  counsellors  shall  not  practice  as  attor- 
neys,  nor  attorneys  as  counsellors,  in  this  Court. 

February  Term  1790- 

iv.  Ordered^  That  thev  shall  respectively  take  the  followin^ 
oath,  viz.    I,  io  solemnly  swear,  that  I  will  demean 

myself,  (as  an  attorney  or  counsellor  of  the  Court)  uprightly, 
and  according  to  law,  and  that  I  will  support  the  Constitution 
of  the  Unit^States.  Fbhruary  Term  1790. 

V.  Ordered,  That  (unless,  and  until  it  shall  be  otherwise 
provided  by  law,)  all  process  in  this  Court,  shall  be  in  ihc 
name  of  the  President  of  the  United  States. 

February  Term  1790. 

VL  Ordered,  That  the  counsellors  and  attorneys  admitted 
to  practice  in  this  Court,  shall  take  either  an  oath,  or  in  pro- 
per cases  an  affirmation,  of  the  tenor  pre9cribed  by  the  rule  of 
this  Court  on  this  subject,  made  at  the  February  term  1790,  viz. 
I,  do  solemnly  swear,  (or  affirm,  as  the  case  may  be,) 

that  I  will  demean  myself,  as  attorney  or  counsellor  of  this 
Court,  uprightly,  and  according  to  law,  and  that  I  will  support 
the  Constitution  of  the  United  States.      February  Term  1791. 

VII.  The  Chief  Justice,  in  answer  t6  the  motion  of  the  At-. 
tomey-General,  informs  him,  and  the  bar;  that  this  Court 
consider  the  practice  of  the  Court  of  Kine's  Bench  and  of 
Chancery,  in  England,  as  affording  oi|tlines  for  the  practice  of 
this  Court;  and  that  they  will,  from  time  to  time^  maJkesuch 
alterations  therein  as  circumstances  may  render  necessary. 

August  Term  1791* 

VIII.  The  Court  give  notice  to  the  gentlemen  of  the  bar, 
that  hereafter  they  will  expect  to  be  furnished  with  a  statement 
of  the  material  points  of  the  case,  from  the  counsel  on  each  side 
of  the  cause.  February  Term  1795. 

IX.  The  CoUrt  declared.  That  all  evidence,  on  motions  for  a 
discharge  upon  bail,  must  be  by  way  of  deposition,  and  not 
vita  voce,  February  Term  1793. 

X.  Orderedy  That  process  of  subpoena,  issuing  out  of  tliis 
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ORDERS  OF  COURT;  vil 

Coiiitt  in  any  suit  in  equitft  sHall  be  serred  on  the  defendant 
sixty  days  before  the  return  day  of  the  sud  process;  and  far-  • 
ther,  *that  \S  the  defendant,  on  such  service  of  the  subpoena, 
should  not  appear  at  the  return  day  contained  therdn,  Ae 
compkinant  shall  be  at  liberty  to  proceed  ex  parte. 

Jluguti  Tmn  1796. 

XI.  It  is  ordered  hj  the  Court,  That  the  clerk'  of  the  Court 
to  which  any  >Hrrit  of  error  shall  be  direct^,  may  make  return 
of  the  same,  by  transmittin^A  true  copy  of  the  record,  and  of 
all  proceedings  in  the  cause,  ttnder  his  hand  and  the  seal  of  the 
Court.  Ihbrwiry  Term  1797. 

Xn.  It  is  ordered  by  the  Court,  That  no  record  of  the  Court 
be  suffered  by  the  clerk  to  be  taken  out  of  his  office,  but  by  the 
consent  of  the  Court;  otherwise  to  be  responsible  for  it. 

Mguei  Term  1797. 

XIIL  Ordered,  That  the  plaintiffin  error  be  at  liberty  to  show, 
to  the  satisfaction  of  this  Court,  that  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  2000  dollars,  exclusive  of  costs;  this 
to  be  made  to  appear  by  affidavit,  Imd  days'  notice  to  the 

opposite  party,  or  their  counsel,  in  G(k>rgia.    Rule  as  to  affi- 
davits to  be  mutual.  Auguet  Term  1800. 

XIV.  Ordered^  That  counsellors  may  be  admitted  as  attor- 
neys in  this  Court,  on  taking  the  usual  oath. 

Auguet  Term  1801. 

XV.  It  is  ordered.  That  in  every  cause,  when  thfr  defendant 
in  error  fails  to  appear,  the  plaintiff  may  proceed  ex  parte. 

AugurtttrmlWI. 

XVI.  It  is  ordered,  That  where  the  writ  of  error  issues  with-, 
in  thirty  days  before  the  meeting  of  the  Court,  the  defendant  is 
at  liberty  to  enter  his  appearance,  and  proceed  to  trial;  other- 
wise the  cause  must  be  continued.  February  Term  1803. 

.Xyil.  In  all  cases  where  a  writ  of  error  shall  delay  the  pro- 
ceedings on  the  judgment  of  the  Circuit  Court,  and  shall  ap- 
pear to  have  been  sued  out  merely  for  delay,  damages  shall  be 
awa«*ded  at  the  rate  of  ten  per  centum  per  annum,  on  the 
amount  of  the  judgment.  Fdmtary  T^erm  1805. 

XVUL  In  such  cases,  where  there  exists  a  real  controversy, 
the  damages  shall  be  only  at  the  rate  of  six  per  centum  per  an- 
num. In  both  cases  the  interest  is  to  be  computed  as  part  of  the 
damages.  February  Term  1803. 
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vUi  ORDERS  OF  COURl. 

XIX.  All  cauiies,  the  records  of  which  shall  he  delivered  tm 
the  clerk  on  6r  before  the  sixth  day  of  the  term,  shall  be  const- 
dered  as  for  trial  in  the  course  of  that  term.  Where  the  record 
shall  be  delivered  after  the  sixth  day  of  the  term,  either  party 
will  be  entitled  to  a  continuance. 

In  all  caSes  where  a  v.rit  of  error  shall  oe  a  im^ndeas  to  a 
judgment,  rendered  in  any  Court  of  the  United  States,  (except 
that  for  the  District  of  Columbia,)  at  least  thirty  days  previous 
to  the  commencement  of  any  term  of  this  Court,  it  shall  be  the 
duty  of  the  plain  tiff  in  error  to  lodge  a  copy  of  Uie  record  with 
the  clerk  of  this  Court,  within  the  first  six  days  of  tl^e  term ;  and 
if  he  .shall  fail  to  do  so,  the  defendant  in  error  shall  be  permit- 
ted, afterwards,  to  lodge  a  copy  of  the  record  with  the  clerk, 
and  the  cause  shall  stand  for  trial,  in  like  manner  as  if  the  re- 
cord had  come  up  within  the  first  six  days;  or  he  may,  on  pro- 
ducing a  certificate  from  the  clerk,  stating  the  cause,  and  that 
a  writ  of  error  has  been  sued  out,  which  operates  as  a  stqtersc- 
deaa  to  ttie  jud^ent,  have  the  said  writ  oferror  docketed  and 
dismissed.  This  rule  shall  apply  to  all  judgments  rendered  by 
the  Court  for  the  District  of  Columbia,  at  any  time  prior  to  a 
session  of  this  Court 

In  cases  n^t  put  to  issue  at  the  August  term,  it  shall  be  the 
duty  of  the  plaintiff  in  error^  if  errors  shall  not  have  been  as- 
sig^^  in  the  Court  below,  to  assign  them  in  this  Court,  at  the 
commencement  of  the  term,  or  so  soon  thereafter  as  the  re- 
cord shall  be  filed  with  the  clerk,  and  the  cause  placed  on  the 
docket;  and  if  he  shall  fail  to  do  so,  and  shall  also  fail  to- assign 
them  when  the  cause  shall  be  called  for  trial,  the  writ  of  error 
may  hp,  dismissed'  at  his  -cost;  and  if  the  defendant  shall  refuse 
to  plead  to  issue,  and  the  cause  shall  be  called  for  trial,  the 
Court  Daay  proceed  to  hear  an  argument  on  the  part  of  the 
plaintifi^  and  to  give  judgment  according  to  the  rights  of  the 
cause.  February  Tmn  1806. 

XX.  Orderedj  That  all  parties  in  this  Court,  not  being  resi- 
dents of  the  United  States,  shall  give  security  for  the  costs  ac- 
cruing in  this  Court,  to  be  entered  on  the  record. 

libruary  Term  1808. 

XXL  Ordered^  That  upon  the  clerk  of  this  Court  producing 
satisfactory  evidence  by  idBlidavits,  or  the  acknowledgment  of 
the  parties,  or  their  sureties,  of  having  served  a  copy  of  the 
bill  of  costs,  due  by  them  respectively  in  this  Court,  on  such 
parties  or  their  sureties,  an  attachment  shall  issue  against  such 
parties  or  sureties  respectively,  to  compel  payment  of  the  said 
costs.  Fdfruary  Term  180& 

XXII.  Ordered^  That  upon  the  reversal  of  a  judgment  or 
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ORDERS  OF  COURT.  ix 

decree  of  the  Circuit  Court,  the  party  in  trhofte  favour  the  re- 
versal  is,  shall  recover  his  costs  in  the  Circuit  Court. 

Fdfftuiry  Term  1810. 

XXIII.  Ordered,  That  only  two  counsel  be  pern.lttcd  to 
arg^c  for  each  party,  plaintiff  and  defendant,  in  a  cause. 

February  Term  1812. 

XXIVi  It  xis  ordered  by  the  Court,  That  in  all  cases  where 
farther  proof  is  ordered  by  the  Court,  the  depositions  which 
shall  be  taken,  shall  be  by  a  commission  to  be  issued  from  this 
Court,  or  from  any  Circuit  Court  of  the  United  Stales.. 

February  Term  1816. 

XXV.  Whenever  it  shall  be  necessary  or  proper,  in  the  opi- 
nion of  the  presiding 'judge  in  any  Circuit  Court,  or  District 
Court  exercising  Circuit  Court  jurisdiction,  that  original  pa- 
pers of  any  kind  should  be  inspected  in  the  Supreme  Court 
upon  appeal,  such  presiding  Judge  may  make  such  rule  or 
order  for  the  safe  keeping,  transporting,  and  return,  of  such 
original  papers,  as  to  him  may  seem  proper;  and' this  Court 
wUl  receive  and  con&ider  such  original  papers  in  connexion 
with  the  transcript  of  the  proceedings.     Iwuary  Term  1817. 

XXVI.  In  all  cases  of  admiralty  and  maritime  jurisdiction, 
where  new  evidence  shall  be  admissible  in  this  Court,  the 
evidence  by.  testimony  of  witnesses,  shr.!l  be  taken  under  a 
commission,  to  be  issued  from  this  Court,  or  from  any  Cir- 
cuit Court  of  the  United  States,  under  the  direction  of  aniy 
Judge  thereof;  and  no  such  commissions  shall  issue,  but  upon 
interrogatories  to  be  filed  by  the  party  applying;  for  the  com- 
mission, and  notice  to  the  opposite  party,  or  his  agent  or  at- 
torney, accompanied  with  a  copy  of  the  interrogatories  so 
filed,  to  file  cro^s  interrogatories,'  within  twenty  days  from  the 
service  of  such  notice.,  Frovided^  however,  that  nothing  in  this 
rule  shall  prevent  any  party  from  giving  oral  testimony  in  open 
Court,  in  cases  where  by  law  it  is  admissible. 

FAruary  Tern  1817 

XXVIL  After  the  present  Term,  no  cause  standing  for  ar- 
gument will  be  heard  by  the  Court,  until  the  parties  shall  have 
lumished  the  Court  with  a  pointed  brief,  or  abstract  of  the 
cause,  containing  the  substance  of  all  the  material  pleadings, 
facu  and  docunients,  on  which  the  parties  rely,  and  the  points 
of  law  and  fact,,  intended  to  be  presented  at  the  argument. 

February  Term  lS2h 

XXVIII.  Whenever,  pending  a  writ  of  error,  or  appeal  in  this 
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(^ui%  either  party  shall  die,  the  proper  representatives  in  the 
personalty  or  realty  of  the  deceased  party,  according  to  the  nature 
o(  the  case,  may  voluntarily  come  in  and  he  admitted  parties 
to"  the  suitj  and  thereupon  the  cause  shall  he  heard  and  deter- 
mined, as  m  other  cases;  and  if  such  representatives  shall  not 
voluntarily  become  parties,  then  the  other  party  may  suggest 
the  death  on  the  record;  and  thereupon,  on  motion,. obtam  an 
order,  that,  unless  such  representatives  shall  become  parties, 
within  the  first  ten  days  of  the  ensuing  term,  the  party  moving 
for  such  order,  if  defendant  in  error,  shall  be  entitled  to  have 
the  writ  of  error  or  'appeal  dismissed ;  and  if  the  party  so  mov- 
ing, shall  be  plaintiff  m  error,  he  shall  be  entitled  to  open  the 
i*ecord,  and,  on  hearing,  have  the  same  reversed,  if  it  be  erro- 
neous. Provided,  howeverj  that  a  copy-  of  every  such  order 
bhall  be  printed  in  some  newspaper,  at  the  seat  of  government, 
in  which  the  laws  of  the  United  States  ^hall  be  printed  by  au- 
thority, three  successive  weeks,  at  least  sixty  days  before  the 
beginning  of  the  Term  of  the  Supreme  Court,  then  next  en- 
suing. February  Term  1821. 

XXIX.  In  all  cases  where  a  writ  of  error,  or  an  appeal  shall 
be  brought  to  this  Court,  from  any  judgment  or  decree  render- 
ed thirty  days  before  the  term  to  which  such  writ  of  error  or 
api>eal  shall  be  returnable,  it  shall  be  the  duty  of  the  plaintiff 
in  error,  or  appellant,  as  the  case  may  be,  to  docket  the  cause, 
and  file  the  record  thereof,  with  the  clerk  of  this  Court,  with- 
in the  first  six  days  of  the  term.;  on  failure  to  do  which,  the 
defendant  in  error,  or  appellee,  as  the  case  may  be,  may  docket 
the  cause,  and  file  a  copy  of  the  record  with  the  clerk,  and 
thereupon  the  cause  shall  stand  for  trial,  in  like  manner  as  if 
the  record  had  been  duly  filed  within  thefirst  six  days  of  the 
term;  or,  at  his  option,  he  may  have  the  cause  docketed  and 
dismissed,  upon  producing  a  certificate  from  the  clerk  of  the 
Court,  wherein  the  judgment  or  decree  was  rendered,  stating 
the  cause,  and  certifying,  that  such  writ  of  error  or  kppcal  had 
been  duly  sued  out  and  allowed.  February  Term  1821. 

XXX.  No  cause  will  hereafter  be  heard,  until  a  complete 
i*ecord  shall  be  filed,  containing  in  itself,  without  references, 
cHunde,  all  the  papers,  exhibits,  depositions,  and  other  pro- 
ceedings, which  ai-e  necessary  to  the  hearing  in  this  Court. 

February  Term  1823. 

XXXL  No  certiorari  for  diminution  of  the  record,  shall  be 
hereafter  awarded  in  any  cause,  unless  a  motion  therefor  shall 
be  made  in  writing,  and  the  facts  on  which  the  same  is  found- 
ed, shall,  if  not  admitted  by  the  other  party,  be  verified  by  affi- 
davit. And  all  motions  for  such  certiorari^  shall  be  made  at  the 
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first  term  of  the  entry  of  the-cause,  otherwise,  the  same  shall 
not  be  granted,  unless  upon  special  cause  shown  to  the  Coiirt, 
accounting  satisfactorily  for  the  delay.       January  Term  185M. 

XXXIL  In  all  cases  of  equity  and  admiralty  jurisdiction, 
heard  in  this  Court,  no  objection  shall  hereafter  be  allowed  to 
be  taken  to  the  admissibility  of  any  deposition,  deed,  grant, 
or  other  exhibit,  found  in  the  record,  as  evidence,  unless  ob* 
jection  was  taken  thereto  in  the  Court  below,  and  entered  of 
record;  but  the  same  shall  otherwise  be  deemed  to  have  been 
admitted  by  consent.  February  Term  1825. 

XXXin.  On  Saturday  of  each  week,  during  the  sitting  of  the 
Court,  motions  in  cases  not  required  bv  the  rules  of  Court  to 
be  put  upon  the  docket,  shall  be  entitled  to  preference,  if  such 
motions  shall  be  made  before  the  Court  shall  have  entered  .up- 
on  Uie  hearing  of  a  cause  upon  the  docket 

Ihbruary  Term  1825. 

XXXIV.  Ordered^  That  after  the  present  term,  no  origi- 
nal record  shall  be  taken  from  the  Supreme  Court  Room,  .or 
from  the  office  of  the  clerk  of  this  Court 

FAruoary  Term  1825. 

There  having  been  one  associate  justice  of  the  Supreme 
Court  appointed  since  its  last  session,*— It  is  orderedL,  That  the 
following  allotment  be  made  of  the  Chief  Justice  and  the  asso- 
ciate justices  of  the  said  Supreme  Court  among  the  Circuits, 
agreeably  to  the  Act  of  Congress  in  such  cases  made  and  pro- 
dded >*- 

For  the  First  Circuit— The  Hon.  Joseph  StO&t. 

For  the  Second  Circuit — ^The  Hon.  SMrrH  Thompsom. 

For  the  Third  Circuit— The  Hom.  Bush&od  WASBuroroir; 

For  the  Fourth  Circuit— The  Hon.  Gabuj^  Duval. 

For  the  Fifth  Circuit— The  How.  Johm Marshall,  CSi/tiilfee. 

For  the  Sixth  Circuit— The  How.  Willluc  Jorvsoio 

For  the  Seventh  Circuit— The  Hon.  Robbbt  Trimblb. 

Januvy  Term  182r. 
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THE  DECISIONS 

OF  TBI 

SUPREME  COtJRT  OF  THE  UNITE©  STATES, 
JANUARY  TERM,  X8^S^ 


Clement  S^  Runt,  AppslUnt,  v$,'  CHEisroraEE  Rhodes, 
WiuiAM  Ennis,  and  RioHAaD  K»  Randolph,  Administra- 
tors OP  Lewis  Rousmaniers,  deceased,  Appellees. 

It  k  m  principle  of  equity,  that^  wlien  ati.utttnimeiit  is  drswn  and  exe* 
cotedy  iHudi  prolcMefl^  or  it  intended,  to  carnr  into  execution  an  sfffe^ 
ment^  whether  in  wnting  or  by  parol,  prrrioutrf  entered  into  t  but  whidi, 
by  mistake  of  the  drafnman,  either  in  ftct  or  in  hw,  does  not  fiilfi],  br 
whkh  TioktA  Uie  manifest  intention  of  the  parties  to  the  agreement  i 
equity  will  correct  the  mistake,  so  as  to  produce  a  conformity  of  the  m- 
strumenttotheagreeipent  {13| 

The  execution  of  instruments,  fidriy  aitd  legally  entered  into^  is  one  of  the 
peculiar  branches  of  equity  jurisdiction  {  and  m  Court  of  JSfivity  wOl 
pompel  a  delinquent  patty  to  perform  his  agreefloent,  aceoiding  to  the 
terms  of  it,  and  to  the  manifest  intenti^  of  me  psrties.  }13{ 

So,  tf  the  mistske  exist^not  i&  the  instrument,  which  is  intended  to  give 
effect  to  the  sgreement,  but  in  the  agreement  itself,  and  is  cleariy  prov- 
ed to  hare  been  the  remit  of  ignorance  of  some  material  fiict «  m  Court 
of  Equity  wiH,  in  general,  grant  relief  aceoiding  to  the  nature  of  the 
partittilar  case  in  which  it  is  sought  {13} 

If  sn  agreement  was  not  founded.on  amistiice  of  any  material  ftot,  and  if 
it  was  executed  in  strict  conftrmi^  with'itielf,  it  would  be  unprece- 
dented, for  a  Court  of  Equihr  to  decree  another  security  to  be  giTCiv 
different  from  that  which  nad  been  agreed  upon  i  or  to  treat  the  -case 
as  if  sneh  other  security  had,  in  foct,  been  agreed  upon  and  executed. 

Courta  of  Equity  may  compel  parties  to  execute  their  sgreements^  but  it 
hss  no  power  to  make  agreements  for  them.  TV  death  of  one  of  the 
parties,  and  the  consequent  ineffidency.of  the  security  selected,  intended 
to  be  valid  and  complete,  but  which  was  not  so^  wiH  not  give  the  right  of 
intetfetence.  {U{ 
You  I.  A 
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.A  Bttflike  muag  ftum  igmnfiioe  of  kv,  ii  not  m  groqnd  for  ttfomung  s 
deedfaandedqniuchmirtilBet  caceytiniomc  few  ciictt  and  thoteof  pc^ 
GuBar  cbaracteiB.  }15j 

If  tlie  obliMe  of  m  idintbondr  hj  two  or«ole»  agree  wiftli  one  obligor  to 
rekMemnva^aoio^'eiid  all  the  obligon  ar^  tfacrabj  diacharfted  at 
law,  equity  wiU-toc^a^MidreKef  agaiMttSe  legal  coiliequeneeai^atttioagh 
Hie  ideaae  waa  girea  under.a  manileat  miaappielhnaiofi  of  the  legal  ef- 
fect of  it»  in  relation  to  the  oither^figora.  }16{ 

M  nawMi  ^t  there  majr  he  oaaea  in  which  a  Court  of  Equity  win  relieve 
fpituit  a  plain  .miatake,  erian^.  from  ignorance  of  laWi   But  where  par- 


tici^  upon  delibemtion  ai^  adnoe^  reject  one  toeciea  of  aeciinty^  and  agree 
to  aeleet  another,  under  a  nuaapprehenaion  ct  the  ki 


i  nuaapprehenaion  of  the  law  aa  to  ttunature  of 
the  aeeuriQrthuB  eelectedf  a  CouK  of  Bouity  will  not,  on  the  ground  of 
niaapprehenakyn,  and  the  inauffidenc^  or  the  -aecuoty,  in  conaequence 
of  m  aubaequent  erent not foreaeeni  jmreot a aecuritr of  adiiferent cha- 
aact^  to  be  ffiren,  or  decree  that  to,  be  done»  which  "tte  partiea  auppoaed 
would  have  been  effected  hj  the  inatrument,  whfch  waa  finaUv  agreed 
upon.  The  Court  would  be  qnucfa  leaadinoaed  to  interfere  in  ancn  a  caacr 
in  fiiTour  of  a  particular  credUor,  agauiat  m  generBl««rediton  .of  an  inaol* 

m 


THE  appellant  filed  a  bill  on  tlie  Cbanceiy  side  of  the  Cir- 
cuit Court  of  the  Uuited  States,  for  the  d^trict  of  Rhode 
Island,  setting  Ibrtb,  tbaU- in  January  1880,  Lewis  Rousmaniere 
obtained  from  him  two  loans  of  money,  amounting,  together, 
to  il5Q  dollars^  and,  at  the  time  the  first  loan  was  made, 
kottsmaniere  offered  to  ^ve,  in  addition  to  his  notes,  «  bill  of 
sale,  Qr  mortgage  of  his  interest,  in  the  brig  Nereusythen  at 
sea.  as  a  collateral  security  for  the  repayment  of  th^  money. 
A  lew  days  after  the  delirery  of  the  firiit  note,  dated  11th'  of 
Tannary  1820,  he  executed  a  power  of  attorney,  authorizihg 
the  plidntiff  to  make  and  execute  a  bill  of  sale,  of  three- 
foiorths  of  the  Nereus,  to  hhnseU^  or  to  any  other  person; 
and  in  the  e:rent  of  the  loss  of  the  yessel,.  to  collect  the  mo- 
ney ijrfaich  should  become  due,  on  apblioy.by  which  die  vessel 
and  freight  were  insured*  In  the*  power  of  attorney  it  wis  re- 
(;ited,:that  it  was  given  as  cqllaterali  security  for  the  payment  of 
the  notes,  and  wks  to  be  void'  on  their  payment;  oH  the  iSilure 
of  which,  the  plaintiff  was  to  pay  the  amount  and  all  expenses^ 
and  to  return  the  residue  &  Rousmaniere.  On  the  £lst  of 
M«rch  1821^  an  additional  sum,  of  700  dollars  woas  loaned,  fbr 
which  a  note  was  taken,  aind  similar  power  of  attorney -giveny 
to  sdl  his  interest  in  the  schooner  Industry;  this  vessel  being 
also  still  at  sea.. 

On  the  6th  of  May  1820,.  Rousmaniere  died  intestate  and 
insolvent,  having  paid  200  dollars  on  account  of  the  notes; 
and' the  plainUff  gave  notice  of  his  claim,  to  the  CommissloK- 
ers  brinsolvency,  appointed  under  the  authority  of  the  Insbl- 
vent  Law  of  Rhode  Island.  The  plaintiff  in  his  bill  alleged, 
that,  on  the  return  of  the  Nereus  and  Industry,  he  took  pos- 
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wtuotk  of  them,  uld  offered  the  interest  of  the  intestate  in  ihem^ 
Ibr  sale;  and  the  defendanU  hating  fort^ade  the  sale,  this  hill 
Was  hrbaght  to  compel  them  to  joinin  it 

1*0  this. bill  the  defendants  demarred;  and  thdr  demurrer, 
was  sustained  in  the  Circuit  Court;  hut  leave  was  given  K6  the^ 
plaihUff  to  am^d.  An  amended  hill  was  then  filed,  in  which 
It  was  stated,  that  it  was  expressly  s^Ri^^  between  the  pardes, 
that  Rottsmaniere  was  to  g^ve  specific  security  on  the  Nereus 
and  Industry,  and  that  he  offemi  to  execute  a  mortgage- on 
(hem*  Counsel  was  consulted  on  the  subject,  who  advised 
that  the  pdwer-of  attorney,  which  was  actually  executed,  should 
ht  taken  4n  mtkrtnct  to  a  mortgage,  because  it.  was  equally 
valid  aM  efeetual'M  a  security,  and  would  prevent  the  ne- 
cessity  of  .cnanging  the  papers  of  thp  Teasels^  or  of  ticking  pos* 
«ession.of  them  on  th^r  return  to  oort.  These  secuiities  were, 
it  was  alleged,  executed  with  a  full  belief .  that  thej-  would, 
and  with  intention  that  theyshould,  give  to  the  plaintiff,  as  full 
andperfect  a  security,  as  would  be  giv^n  by  a  mortgase. 

The  defendants  having  also  demurred  to  the  amended  bill, 
the  Circuit  Court  decided  in  favour  of  the  demurrer,  and  dis- 
missed the  bill;  and  an  appeal  was  entered  to.this  Court^-^ 
At  the  February  Session,  18SS,  this  Court  considered  that  the 
appellant  might  be  entitled  to  the  relief  prajed  for  in  Equity, 
"hut  the  respondents  were  permitted  to  withdraw  their  demur- 
Tec,  and  to  file  an- answer  m  the  Court  below^  8  TfJuaL  174; 
The  answer  of  the  defendants  admits  thie  loans  of  money^  and 
4he  delivery  of  the  promissory  notes,  and  that  but  two  hun- 
dred dollars  were  paid  before  the  death  of  Uie  intestate.  The 
execution  of  the  powers  of  attorney  was  also  admitted,  but 
it  was  denied  that  possession  of  the  vessels  was  taken  by  the 
appellant;  and  they  alleged  their  resistance  of  the  attempt  to^ 
take  possession  of  Uiem. 

The  answer  also  asserts  ignorance  of  any  agreement  fqr  a 
q>ecific  Hen  on  the  vessels,  except  that  imported  by  the  Ian- 
ipiltge  of  the  powers^bf  attorney;  that  they  had  heard  and  be* 
iievSd  that  the appelUnt  meant  to-be  concerned,  as  a  partner, 
in  the  voyage  of  one  of  the  vessels,  which  was  relinquished, 
and  that  afterwards  he  offered  to  loan  the  money  on  security; 
upMi  which  the  intestate  offered  to  g^ve  a  mortgage,  but  the  ap- 
pellant preferred  taking  the  ^wers  of  attorney,  to  ayoid  in- 
convenience, and  took  the  powers  of  attorney,  by  advice  of 
•c6unseL  The  answer^  also  states,  that  a  bill  of  sale  of  the 
vessels,. dated  the  day  before  the  death  of  the  intesUte,  by 
whith  the  vessels  were  intended  to  be  conveyed  to  one  Bate- 
man,  and  which  the  respondents  state  they  had  heard,  and  be- 
lieved was  intended  to  be  exf tuted  on  the  evening  of  th^t 
day.  The  answer  also  alleges  the^  insolvency  of  Roustnaniere, 
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and  that  it  existed  a  long  time  before  his  death;  which  ihe^r  as* 
sert  must  have  -been  known  to  the  i^ipellant,  and  that  the  intes- 
tate  resorted  to  impt*oper  modes  to  keep  up  his  credit 

The  evidence  taken  in  the  case,  consisted  of  the  deposi- 
tion of  Mr.  Hazard,  the  counsel  who  drew  the  papers,  and  in 
which  he  stated,  that  they  were  intended  hf  b^th  parties  to 
have  the  effect  of  a  specific,  lien  or  mortgage,  and  he  advis- 
ed them  they  would  have  that  effect;  and  also  the  deposition  of 
Mr.  Merchant,  to  show  that  the  appellant  admitted  that  the 
motive  1by  which  he  was  induced  to  make  die  loan,  ,was  to  com# 
pensate  Kousmaniere  for  the  disappointment  sustained  by  Jiif 
not  uniting  with  him  in  a  voyage  pf  one  of  his  viespels;  andf 
accordingly,  an  agreement  was  made,  by  which  ^  appeUant 
was  to  let  Rousmaniere  have  a  sum  of  money,  and  that  he  was 
to  give  a  bill  of  sale  of  a  certain  vessel;  but  that  afterwards 
he  tefused  to  take  the  same#  on  account  of  the.  inconvenience 
and  difficulties  which  might  attend  the  same;  and  that  he  had 
consulted  with  Mr,  Hazard,  upon  the  subject,  who  told  him^ 
that  he  could  or  would  draw,  an  ii  revpciJile  power  of  attor* 
ney  to  sell,  which  would  do  as  wel,  or  words  to  that  effect; 
and  which  was  accordingly  done. 

The  Circuit  Court  protiouiiced  a  decree,  declaring^  that  the 
appellant  had  no  s{>ecific  lien  or  security  upon  either  of  the 
vessels,  and  no  equity  to  be  relieved  respecting  them,  and 
dismissing  the  bill,  ¥rith  costs;  from  which  decree,  an  appeal 
was  entered  to  diis  Court. 

On  the  part  of  the  appellants,  it  was  contended,  that  the 
4ecree  ought  to  be  reversed,  and  a  decree  entered  for  the  ap- 
pellant. 

That  the  answers  to  the  bill  do  not  r^Mpond  to  the  only  ma? 

terial  facts  in  the  cause;  it  being  fully  proved,  that  the  powe^ 

.  of  attorney  were  intended  to  have  the  effect  at  a  specinc  lien, 

the  appellant  is  entitled  to  the  relief  he  seeks,  upon  the  print 

ciples.laid  down  in  the  former  decisions  of-  this  Court 

The  case  wtfS  argued  by  Mr.  Kimball  and  Mr.  Webster, 
for  the  ap7>ellant,  and  by  Mr.  Wirt,  Attorney  General,  and 
Mr.  RobbiFs,  for  the  appellees* 
for  the  appellant—" 

The  Court)  in*  concluding  their  opinion  in  the  former  case 
between  these  parties,  as  reported  in  8  Wkeai,  174,  use 
this  language  >-^<^  We  find  no  case  which  we  think  precisely 
in  point,  and  are  unwilling,  where  the  effect  of  the  instniment^ 
(  the  power  of  attorney,  is  acknowledged  to  have  been  entirely 
misunderstood  by  both  parties,  to  say,  that  a  Court  of  Equity 
will  not  grant  reUef.''  In  the  opinion  of  the  Court,  the  plaintiff 
haying  been,  in  equity,  entitled  to  the  relief  he  prayed  for,  the 
principal  question  now  is,  one  of  fact. 
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It  is-insUtedy  that  no  essential  ayenneiii:  in  the  bilU  is  comtra- 
dicted  by  the  answer. 

The  only  real  difference  between  them,  relates  to  the  posses- 
sion of  the  vessels. 

It  is  not  denied,,  that  it  was  the  express  agreement  and  deli* 
berate  intention  of  the  parties,  that  the  plaintHF  shonM  have 
a  specific  security;  the  defen4ants  only  say  they  ane  ignoHint 
of  this  fact. 

The  testimony  of  tKe  plaintiff,  jtben,  is  sufficient  to  entitle 
him  to  a  decree,  unless  the  defendants  have  intnoduced  other 
facts,  that  are  clearly  inconsistent  with  it 
,  Admitting  the  origin  of  the  Joan  to  the  intestate,  to  be  such 
as  the  appellees  say  they  have  heqrdy  and  hdieoe  it' to  be;  this^ 
may  be  reconciled  with  the  alleged  intention  of  the  parties,  that 
one  should  give,  and  the.other  receive,  a^  specific  security, 

.If  the  appellant  did  assign  the  reasons  which  the  defendants 
say  they  h^ve  Aeord,  and  beHevef  he  assigned,  for  not  taking 
a  bill  of  sale,' that  circumstance  does  not  con tr^ict  the  tes- 
timony of  the  plaintiff's  witness.  A  refusal  to.  take  a  specific 
legal  security,  surely,  does  not  necessarily  exclude  an  agree- 
ment for  a  specific  equitable  security.  The  fact  mentioned  in 
the  answer,  may  import  simply  a  reference  to  a  kgal  rights  as 
those  stated  .by  the  plaintiff's  witness,  manifestly  do  to  an  e^uif^ 
table  right.  There  is,  then,  no  contradiction  apparent  As  to 
the  bill  of  sfde,  found  among  Ronsmaniere's  papers,  it  obvi* 
:  jously  discloses  a  design  to  commit  z,  fraud. 

None  of  the  distinct  averments  contained  in  the  answer,are  in 
i>^positibn  to  the  allegations  of  the  bill;  apd-'none  4f  them, 
with  the  exception  of  the  bill  of  sale,  are  derived  from  the 
personal  knowledge  of  the  defendf^ntiv 

The  general  rule  of  equity,  therefore,  that  declares  the  testi* 
iQony  of  a  single  witness  against  9l  poiitive  averment  ot  the  an^ 
swer,  to  be  insufficitnt  for  a  decree  in  favour  of  the  plaintiff^ 
does  not  comprehend  the  present  case.  It  does  not  apply, 
where  the  answer  contains  no  direct  denial,  nor  where  the  facts 
stated,  are  not,  or  cannot,  be  within  the  defendants'  own  know- 
ledge. But  if  it  did  embrace  this  cause,  the  answer  ought 
not  to  prevail  against  this  bilL 

Where  a  single,  witness,  in  support  of  the  bill,  is  corrobo- 
rated bv  n*'ry7))iitaneeSf  it  is  sufficient  for  a  decree  in  fttvour  of 
theplaiuiiii;  and  this  is  the  fact  in  this  case.  9CranM,  160, 
Clarke's  Ex'rs.  v$.  Van  Reymsdyk,  Coothct.  J^ck^on.  6  Vea. 
40.  Hefferi;^.  Miller,  2  Mu^AS.  Walton  vt.  Hobbs.  2  4^.  19> 
case  17,  Hunt  V8.  Ten  Eyck.  2  John.  CH.  R.  92. 

The  power  of  attorney  was  a  part  of  plaintiff's  security; 
smd  a  letter  of  attorney,  that  is  part  of  a  security,  is  Irret'O- 
fabk*   This  was  so  declared,  in'  the  former  case  of  Hunt  r«, 
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Rousmanierey  also  in  Walsh  v«.  Whitcomb,  in  2  Jbp.  N:  F,  S. 
365. 

It  has  been  ruled,  that  the  answer  contuning  the  denial,  may 
also  contain  in.  itself  the  circumstances,  giving  greater  credit 
tp  a  single  witness,  sufficient  for  a  decree  against  the  defend- 
tnV  In  a  case  cited  by  Chancellor  Kent,  in  Hunt  vs.  Ten  Eyck, 
f^jMfHi  Chimi/ceryR$poiis^9St\  the  fact  mentioned' in  the  answer,^ 
that  the  plaintiff  declined  td^ing  ^a  bill  of  sale,  from  an  unwii* 
linsness  to  haTe  his  name  appear  on.  tde  vessel's  papers,  8cc,^ 
and  toolu  U]>on  advice  of  Counsel,  a  letter  of  attorney  in  pre- 
ference, implies  of  itself,  that  a  specific  security  was  meditated 
by  the  parUes ;  and  iends  to  show,  that  the  plaintiff  took  the 
power  of  attorney,  on  the  reconsmeadation  or  assurance  of 
his  legal  adviser,  that  it  woul^  constitute  a  security  as  effec- 
tual as  Sv  bill  of  sale ;  insuring  the  advantages,  without  producing 
the  inconveniences  of  that  conveyance.  The  circumstances 
of  the  appeUant  declining,  to  take  the  bill  of  sale,  for  the 
reasons  assigned,  and  that  the  powers  of  attorney  were  intend- 
ed to  give  a  specifib  lien,  come  in  aid  of  the  appellant's  wit- 
ness, and  he  has  also  an  aiudUary  in  Merchant;  evidence,  and 
the  circumUqnees  altogether,  establish  the  fact,  that  a  9ip%dfic 
security  was  designed  and  agreed  upon.  It  is  an  elementary 
principle  of  equity,  that  where  pardes  have,  by  contr^nct,  '^ven 
a  ri^ht,  but  have,  not  provided  a  sufficient  remedy,  dourts  of 
Equity  will  interfere. 

Where  the  remedy  is  void  in  law,  a  Cqurt  of  Equity  has  de- 
creed not  only  against  simple  contract,  but  against  judgment 
creditors.  Bur^  vs,  Francis,  cited  In  Finch  vs.  Earl  ofWin- 
chester,  1  P*  fPrns.  279,  and  Taylor  vs.  Wheeler,  2  Vem.  564 
— case  513. 

But  there  are  no  judgment  creditors  here  to  be  affected  by  a 
decree  in  favour  of  the  plaintiff. 

M.  Umblanque^  in  the  first  volume  of  his  Treatise  upon 
Equity,  suggests,  in  a  note,  page.  38,  whether,  in  the  case 
of  Burgh  vs.  Francis,  the  second  incumbrance  had  not  notice 
of  the  former  incumbrance.  But  nothing  can  be  collected  from 
theoase  as  reported,  in  favour  of  this  suggestion.  The  pre- 
sumption is  entirely  the  other  way.  The  plaintiff  agreed  and 
contracted  for  a  lien  on  the  vessels,  and  the  other  creditors  of 
Rouamahiere  trusted  to  his  general  credit,  and  are  entitled  only 
to  What  property  belonged  to  him,  subject  to  the  lien,  which 
a  Court  of  Equity  would  have  enforced  against  Rousmaniere 
hin^selC 

It  was  the  manifest  intention  of 'the  parties  to  create  a  spe- 
cific lien.  But  to  accomplish  their  object,  they  unhappily 
adopted  an  instrument^  the  legal  effect  of  which,  they  misun- 
derstood.   It  was  a  mutual  mistake,  and  this  Court  appear'  si- 
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ready  to  hare  decided,  that,  notwithstanding  this  mistake  in 
law,  the  plaintiff  is  entitled  to  relief. 

The  case  is  one  of  an  agreeihent  between  parties,  which  has 
not  been  performed,;  an  agreement  for  a  specific  security  lor  a 
loan  of  money;  this  has  been  proTed  by  the  testilmony  of  one 
witness,  con*oborated  by  circumstances,  and  not  denied  in  the 
answer.  It  is  nol^  therefore,,  within  the  influence  of  the  prin- 
r.iple,  which  requires  something  beyond  the  testimony  ot  one 
witness,  to  sustain  the  allegations  of  a  bill  which  arc  denied 
in  the  answer.  It  is  a  case  of  mutual  errors,-  as  to  the  law, 
^d  not  one  where  parties  have  run  thj^ir  risks  of  the  law.  It 
is  an  agreement  to  lend  money r  not  on  a  note,  but  oi^  the  tcs- 
sels;  and  if  the  Court  would  enforce  the  lien  against  Boasma- 
niere,  they  should  do  it  now,  as  the  creditors  are  not  third 
persons,  but  have  no  other  right  than  he  would  have  if  alive. 

For  the  appellees^— 

The  whole  of  the  proceedings,  and  the  decisioii!f  of  the 
Court  below,  upon  the  case,  will  be  found  in  S  MawrCsRep,  244. 
8  Wheats  174,  and  3  Jlb<on'«  Rep.  294.  It  is  now  a  question 
between  creditors^  and  is,  whether  the  Court  will  attach  a  lien 
Avh^n  none  existed?  It  is  a  case  where  a  party  having  re- 
jected a  security,  now  avers,  and  asks  the  Court  to  give  him 
the  security  he  refused.  The.  allegations  in  the  bill  are  denied 
by  the  answer,  and  they  are  proved  by  one  witness  only. 

This  is  insufficient,  and  such  evidence  is  dangerous,.  Poole 
vs.  Cabanes  et  ah  8  71  Rep.  328.  Upon  the  question,  whe- 
ther the  Court  will  relieve  against  a  mistake  in  law,-^in  2 
Johns.  Cases  in  Chancery,  51;  oO,  this  was  exp^ssly  decided 
not  to  be  within  the  power  of  a  Court  of  Equity. 

Taking  the  fact  to  be  as  stated  by  him,  the  appellant  is  not 
entitled  to  relief. 

This  Court  have  decided^  in  this  case,  that  the  agreement 
m^ade  by  the  appellant  with  Rousmaniere,  created  no  lien  upon 
the  vessels  in  question,  though  they  intended  it  should,  and 
thought  it  would  create  alien;  that  Rqusmaniere  parted  with 
no  title;  that  the  piahitiff^cquired  none  in  the  vessels.  The 
reason  why  this  decision  did  not  finally  dispose  of  this  case, 
was,  that  the  Court  entertained  a  doubt,  whether  this  intention 
to  create  a  lien^  which  was  not,  in  fact,  created,  did  not  con- 
stitute a  ground  of  relief  in  the  case.  And  this  case  stands  now 
to  be  argued  upon  this  doubt 

The  question  is,  whether  a  Court  of  Equity  can  relieve 
agamst  a  mistake  made  by  the  parties  in  making  their  contract, 
not  in  matter  of  fact,  but  in  matter  of  law,  and  relieve,  to  the 
prejudice  of  a  title  vested  by  law  in  third  parties?  Whether 
equity  can  create  a  title  where  none  does  exist,  and  destroy  a 
title  where  one  does  exist?  This  is  beyond  the  province  and 
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power  of  equity ;  beyond  the  le^timate  power  of  a  80vere^;ii 
legislator,  and  can  only  be  done  by  that  despotic  power«  which 
is  limited  only  by  its  own  wilL  If  the  parties  make  their  agree- . 
ment,  and  make  it  exactly  as  they  intended,  and  it  creates  no 
title,  will  the  Court  make  the  title  .^ 

If  it  should  be  asked,  why  a  Court  of  Equity  should  re- 
lieve againsit  a  mistake  in  matter  of  fact,  and  not  in  majttet*  of 
law,  the  reason  is  obvious.  When  a  mistake  of  fact  is  com- 
mitted by  the  parties,  in  making  their  contract,  the  mistake  is 
corrected,  or  supposed  to  be  corrected,  and.  the  relief  is  giv- 
en according  to  that  corrected  statement  Equity,  then,,  does 
what  the  law  would  have  done,  had  there  been  no  such  mistake. 
The  Court  keeps  to  its  o£Eice  of  merely  pronouncing  the  laiw 
upon  the  fact,  as  it  was  understood,  and  meant  to  be,  between- 
the  parties*  But  when  a  mistake  of  the  law  is  made  by  the 
parties  in  making  their  contract,  if  relief  is  given,  it  is  given, 
not  upon  the  fact,  as  understood  and  meant. by  the  parties, 
but  upon  the  conception  of  the  parties  as  to  the  legal  effect  of 
that  iact  No  mistake  is  corrected,  or  supposed  to  be  correct- 
ed, that  relief  might  be  given  according  to  law;  but  the  mis- 
take is  to  stand,,  and  the  law  is  to  be  bent  and  acconunodated  to 
it.  Equity  is  to  consider  the  law  not  to  be  what  it  is,  but  what 
the  parties  conceived  it  to  be,  and  to  decree  relief  accordingly. 

It  is  a  principle  of  jurisprudence,  that  every  one  in  his  acts 
and  contracts  4s  presumed  to  be  conversant  with  the  law ;  or, 
if  ignorant,  that  he  is  to  be  made  to  abide  the.  consequences. 
This  principle  is  Essential,  if  not  to*  the  bdatence.  at  least  to 
the  well  being  of  society. 

Cited,  the  case  of  Lepard  t;^.  'VemoB,  reported*  2  Vezmf  4* 
Beamy  51-3-3. 

But  suppose  that  a  mistake  of  the  law  was  a  general  ^und 
of  relief,  would  it  avail  the  plaintiff,  in  this  case?  Here  ts  only 
equity  on  his  side;  but  on  the  other,  there  is  law  and  equal 
equity  combined.'  And  it  is  a  settled  principle,  that  a  naked 
equity,  is  never  to  prevail  against  both  law  and  equity*  The 
appellant  never  havmg  acquired  any  title  to  the  vessels,  by  his 
agreement,  nor  by  any  proceedings  under  it,  has  only  a  naked 
equity.  He  parted  wiUi  his  money,  trusting  to  his  agreement, 
as  constitutinp^  a  security  therefor,  upon  the  vessels.  This  is 
his  equity.  The  title  of  the  vessels^  being  Rousmaniere's,  to 
hia  deaths  at  his  death  passed  to  his  legal  representatives,  who. 
the  respondents  are.  The  legal  title,  then,  is  in  them.  His 
estate  being  insolvent,  is  in  them  as  trustees,  for  his  general 
creditors;  and,  1)eing  greatly  insolvent,  they  are  sufferers,  as 
well  as  the  appellant}  trusting  to  his  property  for  their  indenmi- 
ty.  In  theirequity  he  shares  equally  with  them,  anid  ^as  re- 
ceived it;  but  by^greement  to  be  without  prejudice  to  this  suit. 
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But  from  his  equity  they  arc  excluded.    The  Court  will  take 
notice,  that,  by  the  laws  of  Rhode-  Island,  no  priorities  or  pre- 
ferences take  place  among  creditors,  in  the  distribution  ot  in- 
testate estates;  whether  solvent  or  insolvent. 

A  naked  equity  is  never  to  prevail  against  equal  equity,  and 
title,  combined. 

The  respondents  are  the  creditors,  for  they  hold  in  trust  for 
the  creditors.  If,  then,  it  were  to.  be  admitted,  that,  if  mistake 
of  the  law  was  a  principle  of  relief  subject  to  this  limitation, 
that  it  does  not  extend,  and  cannot  be  extended,  .to  a  stranger 
to  the  contract  in  which  the  mistake  was  committed;  this  case 
does  not  come,  within  the  principle ;  for  it  is  excluded  by  this 
limitation. 

Mr.  Justice  Washington  dc^vered  the  opinion  of  the 
Courtr— 

This  case  waft  before  this  Court  in  the  year  1 823,  and  is  report- 
ed in  8  Wheaton^  174,  and  was  then  ar8:ued  at  great  length,'  by 
the  counsel  concerned  in  it.  After  fuH  consideration,  it  was 
decided,  that  the  power  of  attorney,  given  by  Rousmaniere,  the 
intestate,  to  the  appellant.  Hunt,  authorizing  him  to  make  and 
esxecute  a  bill  of  sale  of  three-fourths  of  the  ^ereus  and  of  the 
Industry,  to  himself,  or  to  any  other  person,  and  in  the  event 
cS  their  being  lost,  to  collect  the  money  which  should  become 
due  under  4  policy  upon  them  and  their  freight ;  was  a  naked 

C>wer,  not  coupled  with  aii  interest,  which,  though  irrevoca- 
e  by  Rpusmamere,  in  his  lifetime,  expired  on  his  death. 

That  this  species  of  security  was  agreed  upofi^  and  given 
under  a  misunderstandbg,  by  the  parties,  of  its  legal  charac- 
ter, was  conceded,  in  the  argument  of  the  cause,  by  the  bar  and 
bench;  and  the  second  question,  for  the  consideration  of  the 
Court,  was,  whether  a  Cburt  of  Equity  oould  afford  relief  iH 
such  a  case,  by  directing  a^new  security,  of  a  different  charac- 
ter, to  be  given ;  or  by  decreeing  that  to  be  done,  which  the  par- 
ties supposed  would  have  been  effected  by  the  instniment- 
agreed  upon  ?  After  an.^uimination  of  the  cases,  applicable 
to  the  general  question,  it  was  suted,by  the  Chief  Justice,  who 
deliveral  the  opinion  of  the  Court,  that  none  of  them  asserted 
the  nailed  principle,  that  relief  could  be  granted,  on  the  ground 
of  ignorance  of  law,  or  decided,  that  a  plain  and  acknow- 
ledged mistake,  in  law,  was  beyond  the  reach  of  a  Court  of 
Equity.  The  conclusion,  to  which  he  cam^  is  expressed  in 
the  following  terms  >— 

**  We  find  no  case,  which  we  think  precisely  in  point ;  and 
are  unwilling,  where  the  effect  of  the  instrument  is  acknow* 
ledged  to.  have  been  entirely  misunderstood,  by  both  parties, 
tQ  say,  that  a  Court  of  Equity  is  incapable  of  affording  relief  '^ 

Vou  I.  B 
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.  The  decree  was,  accordingly^  r^v^rsed  ;^  but  the  case  being 
one  in  which  creditors  were  concerned,  the  Court,  instead  oi 
giving  a  final  decree  on  the  demurrer,  in  favour  of  the  plain- 
tiif,  directed  the  cause  to  be  remanded,  that  the  Circuit  Court 
might  permit  the  defendants  to  withdraw  their  demurrer,  and 
to  answer  the  bill. 

After  the'  cause  was  returned  to  that  Court,  the  demurrer 
was  withdrawn,  and  an  answer  was  filed,  in  which  the  defend- 
ants^ after  admitting  the  loans,  mentioned  in  the  bi6s,  by  the 
plaintiff  to  their  intestate,  and  the  notes,  given  for  the  same,  by 
the  latter,  and  their  non-payment ;  assert  their  ignorance  of  any 
agreement,  between  the  plaintiff  and  their  intestate,  that  the 
former  should  have  a  specific  security,  other  than  the  powers 
of  attomcv,  to  sell  vessels  and  to  collect  the  proceeds,  or,  Uie 
amount  of  the  (policies,  in  case  they  should  be  lost;  but  ex- 
press their  belief,  that  the  powers  of  attorney  were  sdected.by 
the  plaintiff,  in  preference  to  the  other  securitieit,  which  Wiere 
f>ffered  by  the  intestate.  The  answer  further  states,  that  the 
estate  of  Rousmsaiiere  is  greatly  insolvent,  and  had  been  so  be- 
fore his  death;  that  the  plaintiff  had  exhibited  and  proved 
his  demand,  as  stated  ih  his  bill,  before  the  Commissioners 
of  Insolvency,  duly  appointed,  upon  the  estate  of  Rousmaniere ; 
and.  that  his  dividend  thereon  declared,  or  to  be  declared  the 
defendants  were,  and  would  be  ready,  to  pay,  According  to  law;. 

The  principal  deposition,  taken  in  the  cause,  is  that  of 
Benjamin  Hazard,  counsellor  at  law ;  who  deposes,  that  he 
drew  the  powers  of  attorney,  annexed  to  the  original  bifli— ^ 
That  on  the  day  the  first  power  was  executed,  Hunt  and  Rous- 
maniere came  to  his  office,  when  the  latter  stated,  that  the  for- 
mer had  loaned,  or  agreed  to  loan,  to  him,  a  sum  of  money, 
upon  security  to  be  given  by  him,  on  his  interest  in  the  brig  Ne- 
reus,  and  that  he  was  desirous  the  security  should  be  as  ample 
and  available  to  Hunt,  as  it  could  be  made.  That  he  wishedt 
and  was  ready,  to  give  a  bill  of  sale  of  the  property,  or  b  mort" 
gage  on  it,  pr  any  other  security,  which  Mr.  Hunt  might 
prefer.  Both  the  parties  declared  that  they  had  called  upon 
the  witness,  to  request  him  to  draw  the  writings,  and  to  ob- 
tain his  opinion,  as  to  the  kind  of  instrument  which  would 
give  the  most  perfect  sccunty  to  the  lender.  That  the  depo- 
nent then  told  the.  parties,  that  a  bill  of  sale,  or  mortgage^ 
would  be  good  securitv,  but  that  an  irrevocable  power  of  at- 
torney, such  as  was  afterwards  executed,  would  be  as  effectu- 
al and  good  security,  as  either  of  the  others;  and  would  pre-, 
vent  the  necessity  of  changing  the  vessel's  papers!,  and  of 
Hunt's  taking  possession  of  the  vessel,  upon  her  arrival  from 
sea-     That  the  parties  then  requested  him  to  draw  such  an  in- 
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slrume&t,  as*  in  his  opiiiion,  wpuld  most  effectually  and  fully 
secure  IM^.  Hunt ;  and  that  the  plaintiff  frequently  asked  him, 
whilst  he  n^as  drawing  the  power,  and  after  he  had  finished, 
and  read  it  to  the  parties,  if  ne  was  quite  certain  that  the  pow- 
er would  be  as  safe  and  available  to  him,  as  a  bill  of  sale,  or 
mortgage,  and  that  upon  his  assurances  that  it  was,  it  was 
then  executed.  The  witness  then  proceeds  to  ^Lpress  his 
opinion,  from  his  knowledge  df  the  parties,  and  from' their 
declaration  at  the  time,  that  Rousmamere  would  readily  have, 
given  an  absolute  bill  of  sale  of  the  property,  or  any  other 
security  which  could  have  been  asked ;  and  that  Hunt  would 
not  have  accepted  the  one  whi6h  w;as  afterwards  executed,  if 
he  had  not  considered  it  to  be  as  extensive  and  perfect  a  sec'u* 
rity, '  in  all  respc(ct9,  as  an  absolute  bill  of  sale ;  and  he  adds, 
more  positively,  that  such  was  the  understanding  and  agree- 
ment of  both  the  parties. 

It  appears,  by  the  testimony  of  this  witness,  that  he  drew 
the  power  of  attorney,  concerning  the  Industry,  for  securing 
the  second  loan  made  by  the  plaintiff  to  Rousmaniere,  and 
that  the  circumstances  attending  that  transaction,  were  essen- 
tially the  same  as  those  which  have  been  stated,  in  respect  to 
the  first  loan. 

We  find  another  deposition  in  the  record,  which  deserves 
to  be  noticed,  .as  it  consbts  of  declarations,  made  by  the 
plfdnti£^  after  the  powers  of  attorney  were  executed,  and 
may  serve,  in  some  measure,  to  explain  the  more  positive  tes- 
timony given  by  Mr.  Hazard.  This  witness,  Williaun  Merchant, 
deposes,  that,  after  the  decease  of  Rousmaniere,^  the  plaintiff 
stated  to  him*  *  and  to  a  Mr.  Rhodes,  that  in  consequence  of 
his  declining  to  engage  in  an,  enterprise  in  one  of  the  vessels 
of  Rousmamere,  to  which  he  had  at  one  time  consented,  and  of 
the  complaints  of  Rousmaniere,  on  that  account,  he  was  induc- 
ed to  offer  to  Rousmaniere  a  loan  of  money.  That  an  agree- 
ment was  accordingly  made,  by  which  ^  he.  Hunt,  was  to  let 
Rousmaniere  hav^a  certain  sum  on.  loan,  and  Rousmaniere 
was  to  give  him  a  bill  of  sale  of  a  certain  vessel;  but  that 
afterwards,  Hunt,  reflecUng,  that  if  he  took  that  .security,  he 
would  have  to  take  out  papers  at  the  custom-house,  in  his  own 
name,  be  subject  to  eive  bonds  for  the  vessel,  and  perhaps  be 
made  liable  for  breaches  of  law  committed  by  others,  he  con- 
sulted with  Mr. Hazard  upon  the  subject;  who  told  him  that 
he  could,  or  would,  draw  an  irrevocable  power  of  attorney, 
to  sell  which,  would  do  zb  welU  tind  which  was  accordingly 
done. 

The  cause  cpmine  on  to  be  hecurd,  in.  the  Court  below,  and 
that  Court  being  of  opinion,  Uiat  iht  plaintiff  had  then  no 
lien,,or  specific  security  upon  these  vessels,  and  no  equity  to 
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jiavc  such  lien  or  security  creatjed  against  the  general  creditors 
of  Rousroaniere,  dismissed  the  bill;  from  which  decree,  the 
cause  has  been  brought,  by  appei^  to  this  Court 

It  must  be  admitted,  that  the  case,  as  it  is.  now  presented  to 
the  Court,  is  not  materially  variant  from  that  which  we  for- 
merly had  to  consider;  except  in  relation  to  the  rights  of  the 
general  creditors,  against  the  insolvent  estate  of  a  deceased 
debtor,  in  oppdsidon  to  the  equity  which  a  particular  creditor 
seeks,  by  this  bill,  to  set  up.  The  allega:tions  of  the  bills, 
filed  in  Uiis  cause,  which  were,  on  the  former  occasion,  admit- 
ted by  the  demurrer  to  be  true,  are  now  fully  proved,  by  the 
testimony  taken  in  the  cause. 

Before  proceeding  to  state  the  general  question,  to  which 
the  facts  m  this  case  give  rise^  or  the  prmciples  of  equity, 
which  apply  to  it,  it  will  be  necessary,  distinctly,  to  ascertain, 
what  was  the  real  agreement  concluded  upon  between  the  plain- 
tiff and  the  intestate,  the  performance  of  which,  on  the  pftrt 
of  the  latter,  was  intended  to  be  secured  by  the  powers  of 
attorney?  Was  it  that  Roiismaniere  should,  in  addition  to 
his  notes  for  themonev  agreed  to  be  loaned  to  him  by  the  plain- 
tiff, give  a  specific  and  available  security  on  the  Nereus  and 
the  InduBtrj.^or,  was  the  particular  kind  of  security  selected 
by  the  partiejh  and  did  it  constitute  a  part  of  the  agreement  ? 
It  is  most  oovious,  from  the  plaintiff's  own  statement,  in  his 
amended  bill,  as  well  a)i  from  Utt  depositions  appearing  in  the 
record,  that  the  agreement  was  not  closed,  until  the  interview 
between  the  parties  to  it,  with  Mr.  Hazard,  had  taken  place. 
The  amended  bill  states,  that  the  specific  security  which 
Rousmaniere  ofiEbred  to  give,  was  a  mortgage  of  the  two  ves- 
sels, for  which  irrevocable  powers  of  attorney  were  substitut- 
ed, by  the  advice  of  Mr.  Hasnrd,  and  for  reasons,  which  it 
would  seem,  were  approved  of  and  acted  upon,  by  the  plaintiff. 
From  the  testimony  of  Mr.  Merchant,  it  would  appear,  that  the 
securitv  proposed  by  Rousmaniere,  was  a  bill  of  sale  of  the  ves- 
sels, which  the  plaintiff  declined  accepting,  for  reasons  of  his 
own,  uninfluenced  by  any  sujg^gestions  of  Mr.  Hazard,  wht> 
merely  proposed  the  powers  ornttomey  as  a  substitute  for  the 
other  forms  of  security .  which  had  been  offered  by  Rous- 
maniere. The  difference  between  these  statements  is  not  very 
material,  since  it  is  apparent  from  both  of  them,  ^  that  the 
proposed  security,  by  irrevocable  powers  of  attorney,  was  se- 
lected by  the  plaintifil^  and  incorporated  into  the  agreement,  by 
the  assent  of  both  the  parties.  The  powers  of  attorney  do  not 
contain,  nor  do  they  profess  to  contain,  the  agreement  of  the 
parties ;  but  was  a  mere  execution  of  that  agreement,  so  far  as 
it  stipaiated  to  give  to  the  plaintiff  a  specific  security  on  the  two 
vessels,  in  the  mode  selected  and  approved  of  by  the  parties,  to 
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which  extent,  it  was  a  complete  consummation  of  the  agree* 
ment.  Such  was  the  opinion  of  tHls  Court  upon  the  foimer 
discussion  of  this,  cause  in  the  year  1823,  and  such  is  iu  pre- 
sent opinion.  Upon  this  state  of  the  case,  the  g;eneral  quea- 
tion  to  be  decidea,  is  the  same  now  that  it  formerly  was,  and 
is  that  which  has  already  been  stated. 

There  are  certain  principles  of  equity,  applicable  to  this  ques- 
tion, which,  as  general  pnncipl^is,  we  hold  to  be  incontrovertible. 
The  first  is,  that  where  an  instrument  is  drawn  and  executed, 
which  professes, oris  intended,  to  carry  into  execution,  an  agree- 
ment,'whether  in  writing  or  by  parol,  previously  entered  into,  but 
which^  by  mistake  of  the  drubman,  either  as  to  fact  or  law, 
does  not  fulfil,  or  which  violates  the  manifest  intention  of  the 
parties  to  the  agreement,  equity  will  correct  the  mistake,  so  as 
to  produce  a  conformity  of  the  instrument  to  the  agreement. 
The  reason  is  obvious-*"The  execution  of  a^reemepts,  fairly 
and  legally  entered  into,  is  one  of  the  pecuhar  branches  of 
equity  jurisdiction  ;  and  •  if  the  instrument  which  is  intended^ 
to  execute  the  agreement,  be,  from  any  cause,  insufficient  for 
that  purpose,  the  agreement  remains  as  much  unexecuted,  as 
if  one  of  the  parties  had  refused,  altogether,  to  comply  with 
his  engagement ;  and  a  Court  of  Equity  will,  in  the  exercise 
of  its  acknowledged  jurisdiction,  afford  relief  in  the  one 
ease,  as  well  as  in  the  other,  by  compelling  the  delinquent 
party  fully  to  perform  his  agreement,  according  to  tl^e  terms 
of  it,  and  to  the  manifest  intention  of  the  parties.  So,  if  the 
mistake  exist,  not  in  the  instrument,  which  is  intended  to  give 
effect  to  the  agreement,  but  in  the  agreement  itself,  and  is 
clearly  proved  *to  have  been  the  result  of  ignorance  of  some 
material  fact,  a  Court  of  Equity  will,  in  general,  grant  relief, 
according  to  the  nature  of  the  particular  case  in  which  it  is- 
sought.  Whether  these  principles,  or  either  of  them,  apply 
to  the  present* case,  must,  of  course,  depend  upon  the  real 
character  of  the  aereement  under  consideration.  If  it  has 
been  correctly  stated,  it  follows,  that. the  instrument,  by  means 
of  which  the  specific  security  was  to  be  given,  was  selected  by 
the  parties  to  the  agreement,  or  rather  by  the  plaintiff;  Rous- 
maniere  having  proposed*  to  give  a  mortgage,  or  bill  of 
sale  of  the  vessels,  which  the  plaintiff,  af^er  consideration^ 
and  advice  of  counsel,  thought  proper  to  reject,  for  reasons 
which  were  entirely  satisfactory  to  himself.  That  the  .form 
of  the  instrument,  so  chosen  bv  the  plaintiff,,  and  prepared 
by  the  person  who  drew  it,  conforms,  m  every  respect,  to  the 
one  agreed  upon,  is  not  even  asserted  in  the  bill,  or  in  the.  ar* 
^ment  of  counseL  The  aivowed  object  of  the  plaintiff  was, 
to  obtain  a  valid  security,  but  in  such  a  manner,  as  that  the 
legal  interest  in  the  property  should  remain  with  Rousma- 
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niere,  so  that  the  plaintiff  might  be  under  no  necessity  to  take 
•ut  pipefs  at  the  custom-house,  in  his  own  name,  and  mi|4it 
not  be  subject  to  give  bonds  for  the  vessels,  or  to  liibiliues 
for  breaches  of  law,  committed  by  those  who  were  intrusted 
with  the  management  of  them.  That  the  general  intention  of 
the  parties  was,  to  provide  a  security,  as  effectual  as  a  mort- 
gage of  the  vessels  would  be,  can  admit  of  no  doubt;  and  )£ 
such  had  been  their  agreement,  the  insufficiency  of  the  instru- 
ments, to  effect  that  object,  which  were  afterwards  prepaid 
ed,  would  have  furnished  a  ground  for  the  interposidon  of  a 
Court  of  Equity^  which  the  rmttenialivBa  of  Kousmaniere 
could  not  easily  have  resisted*  But  the  plaintiff  was  not  satis* 
fled  to  leave  the  hind  of  security  which  ne  was  willing  to  re> 
ceive,  undetermined ;  haying  finally  made  up  his  mind^  by  the 
advice  of  his  counseU  not  to  accept  of  a  mortgage,  or  bill  of 
sale,  in  nature  of  a  mortgage^  He  thoug^ht  it  s^Test,  therefore, 
to  designate  the  instrument;  and,  having  deliberately  done 
^o,  it  met  the  view  of  both  parties,  and  was  «aa  completely 
incorporated  into  their  agreement,  as  were  the  notes  or  hand 
for  the  sum  intended  to  be  secured*  In  conoing  to.  this  de- 
termination, it  is  not  pretended  that  the  plaintiff  was  misled  by 
ignorance  of  any  fact,  connected  with  the  agreement  which  he 
was  about  to  conclude.  If,  then,  the  agreement  was  not  found-, 
ed  in  a  mistake  of  any  material  fact,  and  if  it  was  executed 
in  strict  conformity  with  itself;  we  think  it  would  be  unpre- 
cedented, for  a  Court  of  Equity  to  decree  another  security  to 
}ie  given,  not  only  different  from  that  which  had  been  agreed 
upon,  but  one  which  had  been  deliberately  considered  and  re- 
jected by  the  party  now  asking  for  relief;  or  to  treat  the  case, 
as  if  such  other  security  had  in  fact  been  agreed  upon  and  ex- 
ecuted. Had  Rousmamere,  after  receiving  the  money  agreed 
to  be  loaned  to  him,  refused  to  give  an  irrevocable  power  of 
attorney,  but  offered  to  execute  a  mortgage  of  the  vessels,  no 
Court  of  Equity  could  have  compelled  the  plaintiff  to  accept 
the  secui^ty  so  offered.  Or,  if  he  had  totally  refused  to  ex- 
ecute the  agreement,  and  the  plaintiff  had  filed  his  bill,  pray- 
ing that  the  defendant  might  oe  compelled  to.  execute  a  mort- 
gapie .instead  of  an  irrevocable  power  of  attorney;  could  that 
Court  have  granted  the  relief  specifically  asked  for  ?  We  think 
not.  Equity  may  compel  parties  to  peifo'rm  their  agreements^ 
when  fairly  entered  into,  according  to  their  terms;  but  it  has 
no  power  to  make  agreements  for  parties,  and  then  compel 
them  to  execute  the  same.  The  former  is  a  legitimate  branch 
of  its  jurisdiction,  and  in  its  exercise,  is  highly  beneficial  to 
society.  The  latter  is  without  its  authority,  and  the  exercise 
of  it  would  be  not  only  an  usurpation  of  power,  but  would  be 
highly  mischievous  in  its.  consequences. 
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If  the  Court  could  not  have  compelled  the  plaintiff  to  accept, 
or  Rousmaniere  to  execute,  any  other  instrument,  than  the  one 
which  had  been  agreed  upon  between  them,  the  case  is  in  no 
respect  altered  by  the  death  of  the  latter,  and  the  consequent 
inefficiency  of  the  particular  security  which  had  been  select- 
ed; the  objection  to  the  relief  asked  for,  being  in  both  cases 
the  same,  namely,  that  the  Court  can  only  enforce  the  perform* 
ance  of  an  agreement  according  to  its  terms,  and  to  the  inten* 
tion  of  the  parties;  and  cannot  force  upon  them  a  different 
.agreement  That  the  intention  of  the  parties,  to  this  agree- 
ment, was' frustrated,  by  the  happening  of  an  event,  not  thought 
of,  probably,  by  them,  or  by  the  counsel  who  was  consulted 
upon  the  occasion,  is  manifest.  The  kind  of  security  which 
was  chosen,  would  have  been  equally  effectual,  for  the  pur- 
pose intended,  with  a  mortgage,  had  Rousmaniere  lived  until 
the  power  had  been  executed ;  and  it  may  therefore  admit  of 
some  doubt,  at  least,  whether  the  loss  of  the  intended  securi- 
ty is  to  be  attributed  to  a  want  of  foresight,  in  the  parties,  oi- 
to  a  mistake. of  the  counsel,  in  respect  to  a  matter  of  law. 
The  case  will,  however,  be  considered  in  the  latter. point  of 
view. 

The  question,  then,  is^  ought  the  Court  to  grant  the  relief 
which  is  asked  for,  upon  the  ground  of  mistake  arising  frolti 
any  ignorance  of  law?  We  hold  the  general  rule  to  be,  that  '4 
mistake  of  this  character  is  not  a  ground  for  reforming  a  deed 
founded  on  such  mistake;  and  whatever  exceptions  there  may 
be  to  this  rule,  they  are  not  only  few  in  number,  but  they  will 
be  found  to  have  something  peculiar  in  their  characters. 

The  strongest  case  which  was  cited  and  relied  upon  by  thf 
appellant's  counsel,  was  that  of  Landsdown  vs.  Landsdown, 
reported  in  Moady.  '  Admitting,  for  the  present,  the  authority 
of  this  case,  it  is  most  apparent,  from  the  face  of  it,  that  the 
decision  of  the  Court  might  well  be  supported  upon  a  princi- 
ple not  involved  in  the  question  we  are  examining.  The  sub- 
ject which  the  Court  had  to  decide,  arose  out  of  a. dispute  be- 
tween an  heir  at  law,  and  a  younger  member  of  the  family, 
who  was  entitled  to  an  estate  descended ;  and  this  question,  the 
parties  agreed  to  submit  to  arbitration.  The  award  being 
against  the  heir  at  law,  he  executed  a  deed  in  compliance  with 
it,  but  was  Tdieved  against  it  on  the  rinciple  that  he  wks  ig- 
norant of  his  title. 

If  the  decision  of  the  Court  proceeded  upon  the  ground  that 
the  plaintiff  was  ignorant  of  the  fact  that  he  was  the  eldest  son, 
it  was  clearly  a  case  proper  for  relief,  upon  a  principle  which 
has  already  been  considered. 

IT  the  mistake  was  of  his  legal  rights,  as  heir  at  law,  it  is 
not  going  too  far  to  presume,  that  the  opinion  of  the  Court- 
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may  have  been  founded  upon  the  belief^  that  the  heir  at  law  was 
impost  upon  by  some  unfair  representations  of  his  better  in^ 
ibrmed  opponent;  or  that  his  ignorance  of  a  legal  principle^ 
so  universally  understood  by  all,' where  the  right  of  primoge* 
nitiire  forms  a  part  of  the  law  of  dej^cents,  den&onstrated'a  de- 
^^  of  mental  imbecOity^  which  might  well  endtle  him  to  re* 
lie£  He  acted,  besides,  under  the  pressure  of  an  award,  which 
was  manif^^y  repugnant  to  law,  and  for  aught  that  is  stated 
in  this  case,  this  may  have  appeared  upon  the  face  of  it 

But  if  this  case  must  be  considered  as  an  exception  from 
the  gcneijU  rule  which  has  been  mentioned;  the  circumstan* 
ces  actemung  it,  do  not  entitle  it,  were  \$  otherwise  unobjec-^ 
tionable,  fo  be  respected  as  an  authority,  but  in  cases  which 
it  closely  resembles.  There  is  a  c'^ss  of  cases  which  it  'ha» 
been  supposed  forms  an  exception  from  this  general  rule,  but 
'^iaich  wiir  be  found,  upon  examination,  to  come  within  the 
one  Whi^  was  first  stated.-  The  cases  ailiided  to,  are  those  in 
which  equity  has  afforded  relief  against  the  representatives  of  a 
4eceaied  obligor,  iii  a  joint  bond,  given  for  money,  lent  to  both 
the  obligors,  although  such  representatives  were  discharged 
at  law.  The  principle»upon  which  these  cases  manifestly  pro^ 
cee^  is,  that  the  money  being  lei^t  to  both,  the  law  raised  a 
promise  in  bodi  to  pay,  and  equity  considers  the  security  of 
the.  boind  as  being  intended,  by  the  parties,  to  be  co-exten- 
sive with  this  implied  contract  by  boUi  to  pay  the  debt*.  To 
efiect  this  intention,  the  bond  should  have  b^  made  joint  and 
sevend ;  and  the  mistake  in  the  form,  by  which  it  is  made 
joint,  is  not  in  the  agreement  of  the  parties,  but  in  the  execu- 
tion of  it  by  the  draftsmaiT.  The  cases  in  which  the  general 
rule:  has  been  adhered  to^  are,  many  of  them,  of  a  character 
which'  strongly  test  the  principle  upon  which  the  rule  itself  is 
founded.  Two  or  three  .only  need  be  referred  to.  If  the  obli- 
gee>  in  a  joint  bond,  bv  two  or  more,  agree  with  one  of  the  ob* 
li'gQfs,  to  relieve  him.  irom.  his  obligation,  and  does  according- 
ly  execute  a  release,'  by  wnich  all  the  obligors  are  discharged 
at  law,  equity  will  not  afford  relief  against  this  legal  conse- 
quence, although,  the  rislease  was  ffiven  under  a  msoiifest  mis- 
apprehension  of  the  legal  effect  of  it,-in  relation  to  the  other 
oDligors.  So,  in  the  case  of  Worral  vs.  Jacob,  3  Merv,  27^1  j 
where' a  person  having. a  power  of  appointment  and  revoca- 
tion, and,  under  a  mistaken  supposition,  that  a  deed  might  be 
alti^red  or  revoked^  idthough  i^o  power  of  revocation  Ij  ad  been 
■reserved,  executed  the  power  of  appointment  without  reserv- 
ing k  p<i>fer  of  revocation ;  the  Court  refused  to  relieve  against 
the  mistake. 

The  case  of  Lord  Imham.vt.  Child,  i  Bro.  C.  C.  92,  is  a 
very  strong  one  in  support  of  the  general  rule,  and  closely 
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resembles  tue  present,  in  most  of  the  material  circumstances 
attending  it;.  The  object  of  the  suit  was  to  set  up  a  clause  con- 
taining a  power  of  redemption,  in  a  deed  granting  an  aiinuity, 
which,  it  was  said,  had  been  agreed  upon  by  the  parties,  but 
which,  after  deliberation,  was  excluded  by  consent^  from  a  mis- 
taken opinion,  that  it  would  render  the  contracts  usurious.  The 
Court,  notwithstaiiding  the  omission  manifestly  proceeded  upon 
a  misapprehension  of  the  parties  as  to  the  law,  refused  to  re- 
lieve by  establishing  the  rejected  clause.  It  is  not  the  intention 
of  the  Court,  in  the  case  now  under  consideration,  to  lay  it 
down>  that  there  may  not  be  cases  in  which  a  Court  of  Equity 
mil  relieve  against  a  plfun  mistake,  arising  from  ignorance  of 
law.  But  we  mean  to  say,  that  where  the  parties,  upon  delibe- 
ration  and  advice,  reject  one  species  of  security,  and  agree  to 
select  another,  under  a  misapprehension  of  the  iaw  as  to  the 
.nature  of  the  security  so  selected,  a  Court  of  Equity  will  not, 
on  the  ground  of  such  misapprehension,  and  tke  insufficiency 
of  such  security,  in  consequence  of  a  subsequent  event,  not 
foreseen,  perhaps,  or  thought  of^  direct  a  new  security,  of  a 
different  ctiaracter,  to  be  given,  or  decree  that  to  be  done  which 
the  parties  supposed  would  have  been  effected,  by  the  instru- 
ment which  was  finally  agreed  upon. 

If  the.  Court  would  not  interfere  in  such  a  case,  generally, 
much  less  would  it  do  so  in  favour  of  one  creditor,  against 
the  general  creditors  of  an  insolvent  estate,  whos-*  equity  is,  at 
least,  equal  to  that  of  the  party  seeking  to  obtain  a  preference, 
and  who,  in  point  of  law,  stand  upon  the  same  ground  with 
himself.  This  is  not  a  bill  asking  for  a  specific  performance 
of  an  agreement  to  execute  a  valid  deed  tor  securing  a  debt ; 
in  which  case,  the  party  asking  relief,  would  be  entitled  to  a 
specific  lien;  and  the  Court  would  consider  the  debtor  as  a 
trustee,  for  the  creditor  of  the  property  on  which  the  securi- 
ty was  agreed  to  be  given,-  The  agreement  has  been  fully 
executed,  and  the  only  complaint  is,  that  tbe  agreement  itself 
was  founded  upon  a  misapprehension  of  the  law,  and  the  pray- 
er'is  to  be  relieved  against  the  consequences  of  such  mistake. 
If  all  other  difficulties  were  out  of  the  way,  the  equity  of  the 
general  creditors  to  be  paid  their  debts  equally  with  the  plain- 
tiff, would,  we  think,  be  sufficient  to  induce  the  Court  to  leave 
the  parties  where  the  law  has  placed  them. 

TTfe  decree  is  to bei^rmtd^  toith  cosfK. 


V4U  I 


Digitized  by 


Google 


IS  SUPREME  COURT. 


Dakisl  Carroll,  of  DuDiKCTOiff  Plaintiff  i.v  ekroR}   vi- 
Joshua  Peake,  ^Defevdamt  ik.  error. 

Mlien  a  party  to  tn  agreement,  signed  by  flie  other  contiaetinr  party,  bad 
delivered  to  tuch  fMirty  a  copy  of  thci  J^preement  in  hia  olvn  liaiidwntingv 
but  not  nfcncd  by  him,  and  from  the  nature  of  the  instrument,  it  was  to 
be  fairly  prvsumed,  the  original  was  in' bis  custodyf  notice  to  produce  the 
original  paper,  in  order  to  give  the  oopjr  in  evidence,  ia  not  necessary. 
Such  a  copy,  when  offered  to  chaige  the  party  by  whom  the  same  was 
made,  and  who,  by  the  tenor  of  the  agmement,  was  to  perform  certain 
acta  therein  stated,  may  be  considered  hot  as  a'  copy,  but  as  an  original, . 
in  relation  to  the  obligations  of  the  psrty  givingthe  copy,  and  be  so  given 
in  evidence.  {33} 

Where  lettei%  a  .p$it  of  the  evidence  m  tne  Court  below,  have  become 
lost  or  mislaid,  every  thinj^  is  to  be  presumed  to  have  been  contained  in 
them,  to  support  the  opinion  of  the  Court,  in  relation  to  their  contents ; 
and  the.  party  who  denies  that  the  letters  authorized  the  decidon  of  the 
Court  upon  them,  must  show,  by  evidence,  their  contents.  ^32} 

Surpkisage  in  pleadlngy^doesiK^  in  any  case^  vitiate,  after  verdict  {2S{ 

In  a  declaration  upon  an  agreement,  by  way  of  lease,  by  which  the  lessor 
stipulated  to  let  a  farm»  tram  the  1st  of  January  18S0,  to  remove  the  for- 
mer tenant,  and  tha^  the  Jessor  should  have  the  tenancy  and  occupation 
of  the  farm  frnm  that  day,  free  from  all  hindrance ;  the  aasignmenl  of 
breaches  was,  that,  although  spedally  requested  on  the  said  Ist  m  Januaiy, 
the  defendant  refused,  and  neglected  tp  tiim  out  the  former  tenant,  who 
then  was^  or  hftd  been,  in  the  possession  and  occupkncy  of  the  land,  and 
to  deliver  possession  thereof  to  the  plaintiff  {  this  assignment  a  suffici- 
ent. f2C| 

It  is  sufRcient,  that  the  avennent  should  state  tne  plaintiff's  readiness 
and  offer,  and  his  request,  on  the  firrt  day  of  January  generally,  and 
Hot  at  the  last  convenient  hour  of  that  day ;  ?and  if  an  averment  of  a  per- 
aonal* demand  ia  made,  it  need  not  have  been  on^the  land.  {24}. 

Ttie  Met  doctrines  relative  tQ  averments  in  pleading,  have  been  applied  ta 
spedal  pleas  in  bsir,  of  tender,  and  vmie  others  of  a  peculiar  chanictcr, 
and  depending  upnon  their  own  parUcular  reasons.  {24{ 

Declamtions  containing  genelfal  averments  of  readiness  snd  request,  hav^. 
been  held  sufl&ci^nt,  emedally  after  verdict,  unless  in  very  neaUiar 
case^{24i 

IN  the  Circuit  Court  of  the  United  States,  for  the  district  of 
Colutnbia,  the  defendant  in  error^  instituted  a  suit  against  the 
plaintiff  in  error,  to  recover  damages  arising  out  of  alleged 
breaches  of  an  agreement,  in  the  nature  of  a  lei^,  dated  18tli 
of  December  1819.  The  declai*ation  stated  the  agreement;  and 
the  damages  claimed,  were  as  an  indemnity  for  expenses  in- 
cnrned  fay  the  plaintiff,  under  the  agreement,  for  losses  of  pro- 
fitSf  and  for  nor  turning  out  the  tenant  who  was  in  possession 
of  the  property,  when  the  agreement  was  made.  1  o  support 
the  issue  on.  his  part,  the  plaintiff  offered  to  read  in  evidence 
to  the  jury,  the  ToHowing  copy  of  a  paper,  (the  ori^nal  of 
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which,  was  Bi^^ned  by  Joshua  Peake,)  and  which  was  admitted 
to  be  wholly  in  the  handwriting  of  the  plaintiif  in  errvr. 

**  I  agree  to  rent  of  Daniel  Carroll,  of  Duding^ton,  the.  land 
rented  heretofore  to  Wilfred  Neale,  the  same  being  in  St«  Ma^ 
ry's  county,  for  which  I  oblige  myself  to  pay,  on  the  Ist  day 
of  Januiary  1821,  for  one  year,  from  the  1st  of  January  1820, 
six  hundi'ed  dollars,  (S600,)  and  to  pay  alltaxee  onHbe  same, 
independent  of  the  above  rent;  and  also,  1  oblige  myself  to 
keep  the  premises  in  good  repair,  and  not  to  commit,  por  suf- 
fer to  be  committed,  any  waste  on  tfie  said  premises. 

Witness  my  hand,  this  18th  day  of  December,  1819» 

It  is  agreed,  that 'the  taxes  shall  be  paid  by  Joshua  Peake, 
and  the  said  Carroll  will  allow  the  same  on  the  tax  bill,  re- 
ceipted,  but  of  the  rent 

(Signed,)        Joshua  PeakI;. 

Witness, 
William  Dudley  Diooes/* 

To  the  admission  of  this  paper,  by  the  Court,  the  counsel 
for  the  plaintiff  objected,  but  the  Court  allowed  it  to  be  read 
by  the  jury,  upon  which,  they  rendered  a  bill  of  exceptions; 
and  by  writ  of  error,  the  cause  was  brought  before  this  Court; 
and  was  argued  by  Mr,  Key  ^d  Mr.  Cox,  for  the  plaintiff 
in  error,  and  by  Mr.  Jones,  for  the  defendant 

For  the  plaintiff  in  error,  it  was  said,  that  the  declaration 
sets  forth  the  agreement  of  lease,  that  the  possession  of  the 
property  was  to  be  given,  the  expenses  to  which  the  lessee  was 
exposed;  and  that  the  plaintiff  in  error  did  not  pei*form  any 
of  the  acts  necessary,  to  turn  out  the  tenant,  who  was  in 
possession  of  the  land  when  the  lease  was  to  commence. 

The  declaration  should  have  averred  a  readiiiess  on  the 
part  of  the  lessee  to  comply  with  his  contract,  as  to  time  and 
place.    Savary  V8.  Goe,  3  fVashingtan's  DtdHons^  140. 

The  proper  day  to  deliver  possession,  was  the  day  on  which 
the  lease  was  to  commence;  and  the  declaration  should  have 
averred,  that  the  lessee  was  at  the  place  in  person,  or  by  at- 
torney, at  that  time,  to  receive  it  uistead  of  this,  the  breach 
is  laid^  if  any  where,  in  the  county  of  Washipgton,  and  the 
property  described  in  the  lease,  is  in  the  county  of  St  Mary's; 
nor  is  it  averred,  that,  by  the  lease,  the  plaintiff  in  error  was 
bound  to  turn  out  the  person  in  possession,  although  dama- 
ges are  claimed  for  hot  doing  this. 

2.  The  party  who  gives  a  lease,  is  not  bound  to  turn,  the 
prior  tenant  out  of  possession* .  The  lessor  has,  by  the  lease, 
parted  with  the  control  of  the  property ;  and  the  lessee  should 
proceed,  under  the  law  of  Maryland,  to  obtain  the  possession ; 
but,  if  it  was  the  duty  of  the  lessor  to  obtain  the  possession 
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for  the  less<^,  the  lessee  should  have  required  this  of  hlln »  and 
his  non-compliance  with  the  demand  should  have  been  averred 

3.  The  paper  admitted  in  evidence,  was  a  copy;  and  the  co- 
py of  a  deed  is  not  evidence,  unless  the  original  is  destroyed, 
or  lost  It  is  not  said  the  paper  was  a  true  copy ;  and  the  ori- 
ginal, if  in  possession  of  Peake,  might  have  been  produced ; 
or,  if  in  the  possession  of  the  plaintiff  in  error,  might  have 
been  called  for. 

Mr.  Jones,  for  the  defendant  in  error,  contended,  that,  by 
the  operation  of  the  statute  of  Jeo  fales^  the  verdict  of  the 
jury  had  cured  all  the  defects  of  the  declaration,  if  any  existed ; 
and  that  the  declaration  contained  every  necessary  statement 
and  averment  for  the  plaintiff's  case.  When  the  condition  in 
an  agreement  is  precedent,  special  performance  must  be  set 
out  and  averred;  and,  when  a  tender  is  pleaded,  it  is  necessary 
to  set  forth  minutely,  every  thing  of  time  and  place.  In  this 
case,  it  was  not.  required  to  declare  specially. 

2.  The  Act  of  Assembly  of  Maryland,  gives  to  the  landlord, 
only,  and  not  to  tlie  lessee,  a  right  t)  proceed,  for  posses- 
sion, against  persons  ^^  holding  over." 

3.  The  "  copy"  of  the  paper,  which  copy  was  wholly  in  the 
handwriting  of  the  plaintiff  in  error,'  and  who  must  have  kept  the 
original  paper,  was  primary,  and  not  secondary  evidence,  gtKNMf, 
the  matters  in  controversy.  It  was  evidence  against  the  lessor, 
and  was  in  the  nature  of  a  counterpart  of  the  agreement; 
and  necessary  to  charge  the  lessor,  who  had  not  signed  the 
lease,  and  who,  it  must  be  presumed,  retained  the  possession 
of  it 

Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court— 

This  is"  a  writ  ol  error,  to  a  judgment  of  the  Circuit  Court, 
for  the  district  of  Columbia,  held  in  the  county  of  Washing- 
ton. 

Joshua  Peake  brought  this  action  on  the  case,  in  that  Court^ 
upon  ^  special  agreement  against  Daniel  Carroll,  who  pleaded, 
the  general  issue;  and,  upon  the  trial,  a  verdict  and  judg- 
ment were  rendered  for  the  plaintiff  therein.  A  bill  of  excep- 
tions was  taken  by  the  defendant,  in  the  Court  below;  which 
stated  th&t  the  plainti£^  to  support  the  is^ue  on  his  part,  offer- 
ed to  read  in  evidence  to  the  ^ury,  the  following  copy  of  a  pa- 
per, (the  execution  of  the  original  of  which,  was  admitted,) 
signed  by  Joshua  Peake,  whiQh  copy  is  admitted  to  be,^^  wholly, 
in  the  handwriting  of  the  defendant,  to  wit>— ^<  I  agree  to 
rent  of  Daniel  Carroll,  of  Dudington,  the  land  rented  here- 
tofore to  Wilfred  Neale,  the  same  being  in  St  Mary's  county ; 
foi^  which  I  oblige  mjself  to  pay,  on  the  1st  da,y  of  January 
18^1,  for  one  year,  lro.m  the  1st  day  of  January  1820,  kix 
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hUBdred  dbllars,  (8800,)  and  to  pay  all  taxes  on  the  same,  in- 
dependent i>f  the  above  rent;  and  also,  oblige  myself  to  keep 
the  premises  in  good  rqnur,  and  not  to-  commit,  nor  suffer  to 
be  committed,  any  waste  on  the  said  nretaises. 

•Witness  my  hand,  this  11th  day  df  December  1819. 

It  is  agreed,^  that  the  tsses  shall  be  paid  by  Joshua  Peake, 
and  the  said  Carroll  will  allow  the  same,  on  the  tax  bill,  re* 
ceipted,  oat  of  Uie  rent. 

JdsRVA  Pbasb. 

Witness, 
William  Dudlbt  Dioons.'' 

Which  paper  was  so  offered  in  evidence,  in  connexion  with 
three  letters  from  defendant,  to  the  plaintiff,  as  a  component 
part  of  the  sum  of  evidence  relied  on,  tor  prove  the  contract 
as  laid  m  the  declaratidn;  which  letters  are  in  these  words 
and  figures,  following,  Scc^The  letters  were  mislaid*] 

To  the  reading  of  which  paper,  the  defendant,  by  his  coiab> 
sel,  objected,  as  not  being  competent  and  legal  evidence,  to 
charge  the  defendant  in  thisr  case;  but  the  Court  peiinitted 
the  said  paper  to  be  read  in  evidence  td  the  jury,  Scc^  to  which 
opinion  of  the  Court,  the  defendant,  by  his  counsel,  excepted. 
Sec*  The  plaintiff,  then,  further  to  support  the  issue  on  his 
part,  offered  in  evidence  to  the  jury,  the  said  letters,  from  de- 
fendant to  plaindff,  and  admitted  to  be  in  the  handwriting  of 
the  defendant;  as  component  parts,  in  connexion  with  the  said 
paper  before  admitted^  of  the  evidence  of  the  agreement  <on 
which  this  action  is  founded;  to  the  admissioli  of  said  letters, 
as  part  of  said  agreement^  the  defendant,  by  his  eounsel,  ob- 
jected ;  but  the  Court  overruled  said  objection,  and  permitted 
said  letters  to  be  read  to  the  jury,  as  part  of  said  agreement ;  to 
which  opinion  of  the  Court,  the  defendant,  by  his  counsel, 
excepted. 

It  is  insisted  by  the  couhs^sl  for  the  plaintiff  in^  error,  that 
these  ppinions  are  erroneous;  and  that  the  jud^ent  of  the  Cir- 
cuit Court  should,  for  that  cause,  be  reversed. 

The  bill  of  exceptioiis  does  not  put  the  objection  to  the 
paper  offered  in  evidences,  distinctly,  upon  the  ground,  that, 
bemg  a  copy,  it  could  not  be  u^ed,  without  timely  notice  to 
produce  the  original.  Although  some  doubt  exists,  whether 
the  objection  ought  not  to  have  been  placed  on  that  ground,  in 
the  Court  below,  in  order  to  make  it  available  here ;  yet,  as 
the  whole  argument  in  this  Court,  has  proceeded  upon  the  as-^ 
sumption,  that  the  question  is  sufficiently  raised  uiK>n  the  bill 
of  exceptions,  we  will  so  consider  it  The  principle  relied 
upon  is,  that  a  copy  cannot  be  given  in  evidence,  if  the  ori-< 
ginal  be  in  the  possession  of  the  adversi!?  party;  unlws  timely 
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previous  notice  has  been  given  him,  to  produce  it  at  the  trial. 
This  is  certainly  true,  as  a  general  rule.  But  in  examining  the 
numerous  adjudged  cases  to  be  found  in  the  books,  in  ^which 
this  general  rule  has  been  asserted  and  applied,  we  have  been 
able  to  find  no  case  like  this.  They  are  all  cases  where  the 
t6py  offered,  had  not  been  made  by  the  party,  agaips(  whom 
it  was  attempted  to  be  used.  This  is  a  case  in*  which  the  exe- 
cution of  the  original  is .  distinctly  admitted ;  and  the  paper 
called  a  copy,  is  admitted  to  be  wholly  in  the  defendant's  hand- 
writing. From  the  nature  of  the  transaction,  he'  was  entitled 
to,  and  must  be  presumed  to  have,  the  custody  of  the  original. 
The  copy,  made  out  by  himself,  must  be  presumed  to  have 
come  to  the  plaintiff's  possession,  by  the  defendant's  own  act ; 
;4nd,  by  making  and  delivering  it  to  the  plaintift^  the  defendant 
consents  that  it  shall  be  considered  genuine  and  true.  We 
think,  that,  under  such  circumstances,  this  case  forms  a  just 
exception  to  the  general  rule ;  and  that  it  is  not  competent,  for 
the  defendant  below,  to  allege  against  his  own  acts  and  ad* 
missions,  that  this  paper  does  not,  nor  nfiay  not,  contain  all 
the  verity  and  certainty  of  the  original.  So  far  we  have  con 
bidered  this  paper  as  if  it  ought  to  be  regarded  in  the  light  of 
a  copy.  But,  we  think,  that  is  not  its  true  character,  as  it  was 
presented  to  the  Court  and  jury.  "We  think,  that,  under  the 
circumstances^  and  to  the  purposes  for  which  it  was  offered, 
it  may  fairly  be  regarded  aa  an  original. 

As  relates  to  Peake's  contract  to  pay  rent,  Sec,  it  was  a 
copy;  but  was  it  a  copy,  as  respects  Carroll's  agreement  to  let 
the  farm?  If  so,  it  wasi  a  copy,  without  an  original — ^for  the 
original  paper  was  not  signed  by  Carroll,  and  contained  no 
contract,  on  his  part.  The  paper  was  offered,  in  evidence,  in 
connexion  with  the  three  letters  from  the  defendant  to  the 
plaintiff,  as  a:  component  part  of  the  evidence,  to  prove  the  de- 
fendant's agreement  to  let  the  farm  to  the  plaintiff,  and  the 
terms  of  that  agreement.  The  clerk,  certifies,  that  the  letters 
referred  to,  are  not  on  file  in  the  cause,  and  they  are  not  trans* 
cribed  into  the  record.  In"  their  absence,  if  there  be  a  sup- 
pOsable  case,  in  which  they,  and  the  paper  called  a  copy, 
were  legitimate  evidence^  regarding  that  paper,  as  an  original, 
and  not  as  a  mere  copy,  it  must  be  so  regarded.  We  are  bound 
to  presume  every  thing  in  favour  of  the  correctness  of  the  de- 
cision of  the  Court  below,  until  the  contrary  appears. 

If  the  letters,  which  are  admitted  to  be  in  the  defendant's 
handwriting,  were  relevant  to  the  matter  in  controversy,  and, 
in  their  absence,  that  must  be  presumed;  no  doubt  can  exist, 
of  their  being  competent  and  legitimate  evidence,  to  prove  the 
contract  sued  on,  so  far  as  they  spoke  on  that  subject.  It  has 
been  already  remarked,  that  the  paper  called  a  copy,  was  ad- 
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(Carroll ««.  Peake.) 
mitted  to  be  in  the  defendant's  handwriting,  and  that  it  must 
have  come  to  the  plaintiff's  hands,  by  the  defendant's  act. 
Let  it  be  supposed,  then,  that  having  copied,  in  his  own  hand, 
Peake's  agreement  to  pay  rent,  Sec  he  had  enclosed  that  paper, 
in  one  of  those  letters,  and  referring  to  it.  The  letter  here  stated, 
that  he,  (Carroll,)  agreed  to  let  and  lease  the  farm  to  Peake, 
upon  terms  expressed  in  the  enclosed  paper.  It  is  plain,  that, 
in  the  case  supposed,  the  enclosed  paper,  although  it  might  be 
a  mere  copy,  as  respected  Pake's  part  of  the  contract,  yet, 
as  respected  the  contract  on  Carroll's  part,'would  be  truly  an  ori- 
ginal document,  by  adoption  and  incorporation  with  the  letter, 
as  much  as  the  letter  itself.  It  would  be  a  part  of  the  letter. 
We  do  not  say,  the  paper  was  thus  enclosed,  and  referred  to,  in 
the  letters,  or  either  ofUient4  but  it  might  have  been,  for  ought 
that  appears,  and  that  is  enough. 

Upon  the  principle  assumed  as  correct,  that  the  opinion 
of  the  Court  below  must  be  regarded  as  sound,  until  its 
incorrectness  is  made  to  appear,  the  plaintiff  in  error  can> 
not  prevail ;  unless  he  can  show,  in  the  absence  of  the  lettprs,, 
that  no  case  could  have  existed,  they  being  present,  in  which 
the  paper  objected  to,  could  be  considered  in  the  light  of  an 
origjinal  document.  The  case  first  shows,  that  such  a  case 
might  have  existed,  and  have  been  proved,  u|k>n  the  triaL  It 
is,  by  no  means,  a  strange  supposition,  to  presume  that  such 
was  the  aspect. of  the  case;  for  it  is  perfectly  consistent  with 
a  known  and  familiar  manner  of  transacting  business,  where 
the  parties  reside  at  a  distance,  or  where,  for  other  causes, 
the  mode  of  contracting,  by  correspondence,  is  resorted  to.  It 
is  objected,  that  the  declaration  shows  no  cause  of  action ;  and 
it  is  insisted  the  judgment  shall  be  reversed,  for  that  cause. 
The  declaration  is  very  loosely  drawn,  and  a  great  deal  of 
matter  is  crowded  into  it,  which  is  impertinent,  or,  at  most, 
only  in  aggravation  of  .damages.  But  surplusage,  in  pleadings, 
does  not  vitiate,  in  any  case,  after  verdict;  and  wholly  disregard- 
ing the  impertinent  and  irrelevant  matter,  the  declaration  con- 
tains enough  to  support  the  action.  The  declaration,  in  sub- 
stance, alleges,  that  the  defendant  below  agreed  to  rent,  and  to 
farm-let  to  the  plaintiff,  the  farm,  for  one  year  from  the  Ist  of 
January  1820,  and  agreed  to  remove  the  former  tenant,  and 
that  the  plaintiff  should  have  the  possession  and  occupancy  ot 
the  farm,  from  the  1st  of  January  aforesaid,  free  from  the  let, 
hindrance^  or  disturbance  of  any  one.  The  declaration  then 
proceeds  to  aver,  that  on  the  said  1st  of  January  1820,  at  the 
county  aforesaid,  the  plaintiff  was  ready  :md  willing,  and  offer- 
ed to  the  said  Daniel  (the  defendant)  to  take  possession^  of 
the  said  land  and  farm,  and  to  rent  and  oqcupy  the  same,  &c., 
end  afterwards  assi^  breaches,  (inter  alia)  m  this,  that  al- 
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though  (ipecially  requested  so  to  do^  on  tlie  said  1st  day  of 
January  1830,  the  defendant  refused  and  neglected  to  turn  out 
the  tenant,  who  then  was,  and  had  been,  in  the  possession  and 
occupancy  of  the  said  land  and  farm,  and  Co  deliver  the  pos- 
session thereof  to  the  said  Joshua. 

The  sp^ific  objections,  uvftd  in  argument,  are,  that  tnr 
plaintiff  shbuld  have  averred  hu  readiness,  and  offered  his  re- 
quest; not  on  the  1st  day  of  January,  generally,  but  at  the 
last  convenient  hour  of  that  day ;  and  Uiat  instead  of  charging 
a  personal  demand,  it  ought  to  have  been  averred  to  .have  been 
made  on  the  land.  It  must  occur  to  every  one,  that  an  offer 
and  request  upon  the  land,  in  the  absence  of  the  defendant, 
would  be  a  very  idle  and  useless  ceremony,  and  that  an  ofifer 
and  request  to  him,  personally,  was  much  better  calculated  to 
efkable  him  to  perform  hirduty,  and  fulfil  his  agreement 

We  cannot  admit  that  it  was  necessary  the  offer  and  request 
should  be  made,  at  the  last  convenient  hour  of  the  day.  l*he 
strict  doctrines  contended  for,  have  been  applied  to  special 
pleas  in  bar,  of  tender,  and  some  others  of  a  peculiar  cha- 
racter, and  depending  upon  their  own  particular  reasons :  but 
there  is*no  analogy  between  them  and  Uiis  case. 

In  declarations,  general  averments,  of  readiness  and  request 
on  the  day,  have  always  been  held  sufficient,  especially  after 
verdict. 

We  are  of  opinion,  there  is  no  error  in  the  judgment  and 
proceedings  of  the  Circuit  Court,  and  the  same  is  affirmed* 
with  damages  and  costs. 
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The  Prbsident  amd  Directors  of  the  Bank  of  Washing- 
ton. Plaintiffs  lir  eblror,  vb.  Philip  Triplett  and  Chris- 
topher Neale,  trading  under  the  firm  of  Triplett  & 
Neale,  Defendants  in  error. 

The  deposit  of  a  bill  in  one  bank,  to  be  tnuwmitted  to  another,  for  collee- 
'  tion,  IS  a  common  luage,  of  great  public  Convenience,  the  effect  of  which, 
is  well  understood ;  and  the  duty  of  a  bank,  recti^ng^  luch  a  bill  for  col- 
lection, is  precisely  the  same,  whoever  ma;|r  be  ^jie  owner  thereof;  and 
if  it  was  unwiHinf^  to  undertake  the  collection,  /jthout  precise  informa- 
tion on  the  subject,  the'du^  ought  to  have  been  declined.  I30| 

If,  in  any  case,  in  which  testimony  was  .offered  by  a  plaintiff,  tne  Court 
ought  to  instruct  the  juiy  that  he  had  no  right  to  recover,  such  instruc- 
tion certsinly  ought  not  to  be  granted^  if  apy  posable  construction  of  the 
testimony  woolosupport the sction.  {3t| 

By  filing  to  demsnd  payment  of  a  bill  held  for  collectidn,  tiie  bank  would 
mske  the  bill  its  own,  snd  would  become  liable  to  its  real  owner  for  the 
amount  {31} 

The  allowuice  of  days  of  grace  for  tlie  payment  of  a  bill  of  exchange,  or 
note,  is  now  untversaUy  understood  to  enter  into  every  bill  or  note  of  a 
mercantile  character;  and  so,  to  form  a  part  of  the  contract^  thst  the  biD 
does  not  become  due  until  the  last  day  or  grace.  |31} 

It  is  the  ussge  of  the  Bank  of  Washington,  snd  of  other  bsnks  in  the  dBs- 
trict  of  Columbia,  to  demand  payment  of  a  bill  on  the  dav  after  the  last 
day  of  grace ;  and  this  usage  has  been  sanctioned  by  the  cfecisions  of  this 
Court  This  ussge  is  equdlv  binding  on  psrties  Who  were  not  acquaint- 
ed with  its  existence,  but  who  hsve  resorted  to  the  bank  governed  by 
such  ussge,  to  sttke  the  bill  negotiable.  {33} 

The  ussge  pf  the  plsce  on  which  a  bill  is  drawn,  or  where  pimneAt  is  de- 
manded, unifonuy. regulates  the- number  of  dsys  of  grace  which  must  be 
aUowed.  {34} 

The  failure  of  a -bank  holding  a  bUl  payable  after  date  for  collection,  to 
give  notice  to  the  drawer»tbat  the  drawee  was  not  found  at  home^  when 
called  upon  to  accept  the  bill,  is  not  such  negligenoe  as  dtsehsiges  tbe 
drawer  mm  bis  liabtfity.  {35} 


snce  before  the  day  of  payment ;  but,  if  presented^  snd  scceptance  be 
refosed,  it  is  dishonoured,  and  Uotiop  must  be  given.  The  sbsence  from 
his  home,  of  the  drswee  of  s  bill  payable  after  datci  when  the  holder  of 


A  bill  of  exchange,  peyia>le  sfter  date,  need  not  be  presented  for  socepfc- 

'  "  *"  presented^  and  acceptance  be 
be  given.  The  absence  from 
1  payable  after  datCi  when  the  holder  of 
a  bill,  or  his  sgenl^  esib  with  it  for  acceptance,  b  not  a  refosal  to  accept  ( 
but  such  sbsenoeg  when  the  bUl  is  due,  is  a  refiissl  to  pay,  and  attthorises 
aproteirt.  {35}  '^' 

In  a  suit  instituted  by  the  holder  of  a  bill,  against  thebank,  for  i  -^„^  .„, 
in  relation  to  demand,  or  notice  of  non-payment  of  the  bill,  tSe  (^our^ 
although  required,  are  not  bound  to  dedare  the  Uw  as  between  the 
holder  and  the  drawer.  Thebank  was  the '^^t  of  the  holder,  snd  not 
ef  tbe  drawer,  and  migfat,.,consequently,  so  act  as  to  dischaige  tbe 
dqnrsr,  without  beeomimc  liable  to  lUpnncipaL  {36} 


TRIPLETT  &  NEALE,  the  i4>pellees,  instituted  a  suit  in 
tbe  Circttte  Court  for  the  District  of  Colmnbit.  affidnst  the 
Vol.  I.  D 
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(Bftnk  of  Washington  vt.  Triplet^  &  Neale.; 
President  and  Directors  of  the  Bank  of  Washington,  the  appel 
lantSj^for  mal-agency  in  relation  to  an  inland  bill  of  exchange, 
dated  Alexandria,  19th  June,  1817,  drawn  by  W.  H.  Briscoe^ 
for  62i  dollars  34  cents,  at  four  months  after  date,  in  favour 
of  TriplQlt  &  Neale,  upon  Peter  A.  Games,  Esqr.  **  Wash 
ington  City."  About  the  19th  of  July,  1817,  the  plaintiffs,  be- 
ing the  hdlders  and  the  proprietors  of  the  bill,  placed  it  in 
the  hands  of  the  trashier  of  the  Mechanics  Bank  of  Alexan- 
dria, for  the  purpose  of  its  b^lng  transmitted  to  a  bank  in 
Washington  for  collection,  they  endorsing  it  in  blank  for  that 
purpose.  The  bill,  after  being  endorsed  by  the  Cashier  of  the 
Bank,  to  the  order  of  *^  S.  Elliott,  Jr.  Esqr."  was  sent  by  mail 
to  the  Bank  of  Washington,  of  which  Mr.  Elliott  was  then 
Cashier;  together  with  other  bills  and  notes,  without  any  state- 
ment of  interest  or  ownership  in  the  sam^  by  Triplett  & 
Neale.  On  the  19th  October,  1817,  the  Cashier  of  the  Mecha- 
nics Bank  of  Alexandria,  informed  the  Cashier  of  the  Bank 
of  Washi[ngton,  that  ^«  the  holder  of  th.^  draft  desired,  that  if 
the  draft  should  not  be. paid,  a  notary  should  send  a  notice  to 
P.  A.  Cames,  Baltimore,  and  to  Mr.  W.  H.  Briscoe,  at  Lees- 
burgh,  provided  the  bill  should  not  be  paid  jini  Washington.'* 
On  the  24th  October,  1817,  the  draft  was  returned  to  the  Me- 
chanics Bank  of  Alexandnia,  it  having  been  protested,  for  non- 
payment, on  the  2dd  of  October;  the  drawer^  and  endorser 
having  been  regularly  notified  of  the  non-payment  by  the  no^ 
tary*  When  the  bill  was  received  in  Washington,  on  the  21st 
July,  1817,  the  drawee  was  not  to  be  found;  me  of  the  officers 
of  the  Bank  havbg^  sought  him,  in  order  to  present  the  biU  to 
him, 'and  who  waft  informed  that  he  was  in  Baltimore.  This 
inquiry  was  repeated  three  or  four  days  afterwards,  with  the 
:same  results,  of  which  the  Cashier  wa^  informed.  No  i^otice 
of  the  non-acceptance  of  the  bill  was  given  by  the  Bank  of  Wash- 
ington to  the  drawer  or  to  the  endorser.  Evidieocfe  was  giv^ 
by  the  defendants  below,  of  the  custom  in  the  banks  of  the  cit]^ 
of  Waahingt<»n,  and  particularly  of  the  defendants,  as  to  the 
mode  of  treating  bills,  when  the  drawee  qould  not  be  found,  and 
as  to  the  practice  of  protesting  or  not  protesting  such  bills,  for 
non-acceptance.'  Evidence  was  also  offered,  aa'to  the  incom- 
petency of  Cames  and  Briscoe  to  discharge  the  bill,  at  the 
time  of  its  non-pa3rment;  and  that  since  the  said  period*  Bris- 
coe had  inherited  an  estate. 

The  appellants,  on  the  trial  of  the  cause,  requested  the  Court 
to  instruct  the  jury:— 

1st.  That  on  the  evidence^  if  believed  by  the  jnry,  the  plain- 
tiffs  could  not  recover. 

fid.  That  the  plaintiffs  are  not  entiUed  to  recover,  for  anv 
Toss  of  recourse  against  Briscoe,  the  drawer  of*  the  bifl. 


Digitized  by 


Google 


JANUARY  TERM,  18^  97 

(Btnk  of  Washing^  w.  Triplett  &  Netli*) 

5d  That  the  failure  of  the  defendants ;  after  having  called 
^at  the  residence  of  the  drawee  of  sidd  bill,  to  obtain  his  accept- 
ance thereof^  as  stated  in  the  evidence  of  Rdllyy-and  not  find- 
ing him  or  any  other  person  there,  to  accept  the  said  bill ;  to 
notify  the  drawer  of  ^at  circumstance,  wils  not  Such  a  ne> 
gligoace  as  discharged  the  said  drawer  from  his  liability  on 
said  bill;  and  entitles  the  plaintiffs  to. recover. 

4th.  That  if  they-  believe,  from  the  evidence,  that  the  defend- 
ants conformed  to  their  former  usage  in  regard  to  such  bills 
as  the  one  in  question,  in  calling  on  the  drawee  for  accepunce, 
the  said  drawee  being  from  home,  and  not  noting  the  same 
as  dishonoured,  and  giving  notice  thereof  to  the  parties  on  the 
said  bill;  then  their  failure  to  treat  the  said  bill  as  dishonoured, 
and  to  ^ve  notice  accordingly,  of  its  non-acceptance,  did  not 
discharge  the  drawer  thereof  from  his  liability  to  the  plain- 
tiffs. All  of  which  instructions  were  refused  by  the  Court, 
and  a  verdict  was  given  against  ^e  Bank  of  Washington  foi* 
the  whole  amount  of  the  claim.  The  defendants  below,  took 
a  bill  of  elceptiona,  to  the  opinion  of  the  Court,  lipon  the 
proposition  stated;  and  thereupon  prosecuted  this  writ  of  er- 
rovL 

Mn  Key,  for  ^t  plalntiBr  in  error.  There  was  no  privity 
between  the  plaintiff^  b^-^w,  aud  the  Bank  of  ^Vashington ; 
the  bill  was  sent  ip.tht  Bank  pf  Washington,  by  the  Mecha- 
nics Bank  of  Alfc^LandriA^  and  it  was  not  known  tKat  Trip* 
lett  8c  Neaje  were  in  any  manner  interested  in  it.  Before  a 
contract  can  be  presumed  to  have  been  made  with  th^m  tQ 
collect  the  hill,  their  interest  should  have  been  cpmmunicat- 
ed }  2  Cidne$f  541.  The  plaintiff  in  error  should  have  had  the 
opportunity  to'  accept  or  reject  the  inquiry,  as  the  collectioa  bf 
the  draft, was  only  an  act  of  courtesy;  The  law  is  with  the 
pltontift  in  errot  on  this  point  $  Taunton^  147—1  VtBty  jwru 
991-'^  JohnMfi^  d04.  In  the  last  case,  a  notary  public  gave 
notice  of  the  non-payment  of  a  note  to  one  endorser,,  aud  fiail- 
ed  to  notify  a  prior  endorser;  the.  last  endorser  having  |i^aid 
the  note,  it  was  decided  that  a  suit  could  not  lie  agc^nst'the 
notary  public  for  laches,  he  being  HaMe  only  to  the  liolder 
of  the  note. 

£d«  Negligence,  and  loss  in  consequence  of  it,  must  be  shown. 

The  bill  was  payable  four  months  (fier  date,  and  it  is  not 
necessary  to  present  such  a  bill  for  acceptance.  Chitty  an. 
BiBij  205— Philadelprhia  edition,  1B21:  as  to  responsibility, 
where  prejudice  has  not  arisen ;  Beawes  Lex.  Merc  544,  491, 
was  cited,  as  to  the  mode  of  presentation  of  such  a  bill— -Aor- 
lky't£vuf.4,part456. 

3d;  If  the  Bank  of  Washington  was  bound  to  present  the 
kill,  the  ncgligencex>f  the  plaintiffs  in  error  to  do  this,  should 
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(Bank  of  Waahingten  w.  Ttiplett  b  Neak.) 
have  been  stated  specially  in  the  declaradon;  and  the  loss  thei*e« 
by  specially  averred ;  2  Espin^  16—2  WiUon^  325. 

4th.  The  conduct  of  the  Bank  was  according  to  their  esta- 
blished customs,  and  to '  the  practises  in  other  banks,  and  if 
they  ^ted  bona  fidtt  they  should,  not  be  charged  with  the 
amount  of  the  bill  The  usage  is,  to  protest  the  bill  on  the 
fourth  day  after  the  nominal  day  of  payment,  and  the  day  af<- 
ter  the  three  days  of  grace.  The  rule  and  practice  as  to  non-ac- 
ceptanced  bills,  is  the  same  in  this  particular,  with  those  which 
have  been  accepted. 

.  Mr.  Jones,^for  defendants  in  error.  The  claim  of  the  defend- 
ants in  error,  is  founded  upon  the  gross  negligence  of  the 
Bank— and  this  is  fully  made  out  by  the  testimony. 

1.  As  tQ  the  absence  of  privity  between  the  parties  of  this 
suit.  The  custom  to  collect  notes  for  individuals,  which  prc- 
Yuled  among  all  banks^  and  the  fact  that  no  other  interest  exist- 
ed in  the  bill,  but  that  of  Triplett  &  Neale,  are  sufficient  to  es- 
tablish privity  between  the  parties  to  the  action.  A  suit  upon  a 
f:ontract  made  by  an  agent,  may  be  brought  in  the  i^ame  of 
the  principal ;  although  his  interest  in  the  contract  does  not  ap- 
pear on  its  face. 

2.  Negligence  is  charged  in  the  declaration  throughout ;  and 
by  the  usaiges  of  the  Bank,  particularly  of  the  present  Bank 
of  the  United  States,  if  th^  drawee  be  absent  when  the  bill  is 
received,  and  does  not^^all  at  the  bank  and  accept,  after  notice 
Jeft  at  his  residence,  the  bill  is  protested,  and  notice  given^— 
In  this  case,  the  bill  should  have  been  protested  on  the  day  it 
became  due,  without  waiting  the  days  of  grace, which  are  on- 
ly allowed,  when  the  bill  has  been  accepted.  Mr.  Jones  cit- 
ed the  case  of  M'Gruder  vs.  the  Bank  of  Washington.  9 
Wheat.  598. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court.— 

This  is  a  writ  of  error,  to  a  judgment  of  the  United  States' 
Circuit  Court,  of  the  district  of  Columbia,  for  the  county 
of  Alexandria. 

On  the  19th  of  June  18ir,  Wiliam  H.  Briscoe,  of  Alexan- 
dria, drew  a  bill  on  Peter  A.  Cames,  of  'Washington,  pay- 
able four  months  after  date,  to  the  order  of  Triplett  &  Neale. 
The  payees  of  the  bill,  endorsed  it  in  blank,  and  delivered  it  t|> 
the  Cashier  of  the  Mechanics  Bank  of  Alexandria,  for  the 
purpose  of  being  transmitted,  through  the  said  bank,,  to  a 
bank. in  Washington,  for  collection. 

The  Cashier  of  the  Mechanics  Bank  of  Alexandria^  en? 
dorsed  the  bill,  to  the  order  of  the  Cashier  of  the  Bank  pf 
Washington,  and  transmitted  it  to  him,  for  collection,  in  a 
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(Bank  of  Wiahincrtoh  «p.  Triplctt  &  Neale.) 
letter  of  the  19th  of  July  1817.    Neither  of  the  banks  had  any 
interest  in  the  bilL 

The  bill  was  protested,  for  non-]>ayment ;  and  this  suit 
was  brought  by  Triplett  h  NeSle,  against  the  Bank  of  Wash- 
ington,  to  recover  its  amoiint  The  declaration  charges,  that 
the  baiik  did  not  use  reasonable  diligence  to  collect  the  mo* 
ney  mentioned  in  the  said  bill,  nor  take  the  necessary  mea* 
suren  to  charge  4he  drawer ;  but  neglected  to  present  the  bill 
either  for  acceptance,  or  payment;  and  to  have  the  same  pro- 
tested; whereby  the  plidntiffs  have  lost  their  recourse  i^ainst 
the  drawer. 

It  was  proved,  on  the  part  of  the  bank,  that  either  on  the 
day .  the  bill  was  received,  or  the  succeeding  day,  one  of  its  ofiir 
cers  tailed  with  the  bill,  at  the  house  of  the  said  Peter  A. 
Cames,  for  the  purpose  of  presenting  it  for  acceptance,  and 
was  told,  that  he  was  in  Baltimore,  lie  called  again,  three  or 
four  days  afterwards,  for  the  same  purpbse;  and  was  again 
'^Id,  ihatf  be  was  in  Baltimore.  These  answers  were  report- 
ed to  the  Cashier. 

On  the  9th  of  October  1817,  the  Cashier  of  the  Mechanics 
Bank  iof  Alexandria,  addressed  the  following  letter  Co  the  Cash* 
ler  of  the  Bank  of  Washington  ^-^  . 
'^DsAnSiB,. 

**  The  holder  of  the  draft  on  Peter  A.  Cames,  for  685  dol- 
lars 84  cents,  desires  me  to  inform  you,  that  if  the  draft  is 
not  paid,  to  make  the  notary  send  a  notice  to  P.  A.  Cames^ 
Baltimore,  and  likewisf^  to  W.  H.  Briscoie,  Leesburg,  provid-* 
ed  it  is  not  paid  at  his  residence,  in  Washington.'^  On  the 
ISth  of  the  same  month,  the  Cashier  of  the  Bank  of  Wash- 
ington, in  answer  to  this  letter,  stated  that  the  bill  had  not 
been  accepted,  because  the.  drawee  could  not  be  found ;  and 
that  the  directions  given,  in  the  letter  of  the  9th,  should  be 
observed.  On  the  a4th  of  October,  the  fourth  day  after  that 
expressed  on  the  face  of  the  bill,  as  the  day  of  payment,  it  was 
protested,  for  non-payment,  and  returned^  under  protest,  to 
the  Mechanics  Bank  of  Alexandria.  Notice  was  given  to  thn 
di^wer,  who  has  refused  to  pay  the  same. 

On  the  trial,  the  counsel  for  the  defendant,  moved  the  Court, 
to  iDStritct  the  jury  ^— 

lat  That  upon  this  evidence,  if  believed,  the  plaintiff  are 
iiot  entitled  to  recover. 

dd.  That  the  plaintiffs  are  not  Entitled  to  recover,  for  any 
loss  of  recourse  against  Briscoe,  the*drawer  of  the  said  bilL 

Sd^  That  the  failure  of  the  defendants,  (after  having  gall- 
ed at  the  residence  of  4he  drawee  of  the  said  bill,  to  eltain 
his  acceptance,  an4  not  finding  him;  or  any  person  there  to  ac«^ 
cept  it,)  to  notify  the  drawer  of  that  circumstance,  was  not 
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(Bank  of  Washington  w.  Triplett  &  Neale.) 
.such  peg-ligence,  as  discharged  the  said  drawer,  from  his  lia- 
bility, on  the  said  bill,  and  entitles  the  plaintiffs  to  recover. 

4th.  That  if  they  believed,  from  the  evidence,  that  the  de- 
fendants conformed  to  their  former  usage,  in  regard  to  such 
bills,  as  the  one  in  question,  in  calling  on  the  drawee  for  ac- 
ceptance, (the  said  drawee  being  from  home,)  and  not  noting 
the  same  as  dishonoured,  and  giving  notice  thereof  to  the 
parties,  on  the  said  bill ;  then  their  failure  to  treat  the  said  bill 
as  dishonqured,  and  to  give  notice  accordingly,  of  non-accept- 
ance, did  not  discharge  the  drawer  thereof,  from  his  liability  to 
the  plaintiffs. 

The  Court  refused  to  give  either  of  these  instructions;  to 
which  refusal,  the  counsel  for  the  defendants  excepted ;  and 
a  verdict  and  judgment  were  rendered  for  the  plaintiffs. 

The  plaintiffs  in  error,  insist,  that  the  Circuit  Court  ought 
to  have  given  the* instructions  first  asked,  because,  Ist,  no  pri- 
vity existed,  between  the  real  holder  of  the  bill,  and  the  Bank 
of  Washington.  That  bank  was  not  the  agent  of  Triplett  & 
Neale,  but  was  the  agent  of  the  Mechanics  Bank  of  Alexan- 
dria. Some  cases  have  been  cited,  to  show,  that  if  an  agent 
employed  to  transact  a  particular  business,'  engages  another 
person  to  do  it,  that  other  person  is  not  responsible  to  the  prin- 
cipal. On  this  point,  it  is  sufficient  to  say,  that  these  cases, 
however  correcldy  they  may  have  been  decided,  are  inappli- 
cable to  the  case  at  bar.  The  bill  was  not  delivered  to  the 
Mechanics  Bank  of  Alexandria,  for  collection,  but  for  trans- 
mission to  some  bank  in  Washington,  to  be  collected.  That 
bank  would,  of  course,  become  the  agent  of  the  holder.  By 
transmitting  the  bill,  as  directed,  the  Mechanics  Bank  per- 
formed its  duty,  and  the  whole  responsibility  of  collection 
devolved  on  the  bank  which  received  the  bill  (ot  that  pur- 
pose; the  Mechanics  Bank  was  the  mere  channel  through  which 
Triplett  8c  Neale  transmitted  the  bill  to  the  Bank  of  Wash- 
ington. 

The  deposit  of  a  bill  in  one  bank,  to  be  transmitted  for  col- 
lection, to  another,  is  a  common  usage  of  great  public  con- 
venience, the  effect  of  which  is  well  understood.  This  trans- 
» action  was,  unquestionably, of  that  character;  and  there  is  no 
reason  for  suspecting  that  the  Bank  of  Washington*  did  not 
so  undersund  it  The  duty  of  that  bank,  was  precisely  the 
same,  whoever  might  be  the  owner  of  the  bill ;  and,  if  it  was 
unwilling' to  undertake  the  collection,  without  precise  informa- 
tion on  the  subject,  that  duty  ought  to  have  been  declined.— 
The  custom  to  endorse  a  bill  put  in  bank,  for  collection,  is 
universal;  and  the  Bank  of  Washington,  had  no  mqre  reason 
for  supposing  that  triplett  &  Neale  hiad  ceased  to  be  the  real 
holders,  from  their  endorsement,  t}ian  for  supposing  that  the 
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(Bankx)f  Witfhingtm  w^  Triplett  k  Neale;} 
Cashier  of  the  hanlt  of  Washing^i^  had'  become  the  real  hold- 
er, by  the.  icadorBement  to  them.  It  is  the  customary  pro- 
ceeding, for  collection,  in  sttch  cases;  aind  is  for  the  advan» 
tage  of  the  party  interested.  At  any  rate,  the  letter  of  the  9th 
of  October,  disclosed  the  real  piuty  entitled  to  the  money;  and 
the  answer  to  that  letter,  assumes  the  agency,*  if  it  had  not 
been  previously  assumed.  The  Courtis  dmdc^ly  of  opinion, 
that  the  Bank  of  Washington,  by  receiying  the  bill,  for  collec- 
tion, and,  certainly,  b;^  its  letter  of  the*  ISih  of  October,  be- 
came the  agent  or  Trif>lett  8c  Nei^e,  knd  assum^  the  respon- 
sibility attached  to  that  character. 

The  first  prayer  of  the  defendants,  in  the  Circuit  Court, 
being  to  instruct  the  jury,  that,  upon  the  whole  evidence,  the* 
plaintiff  ought  Hot  to  recover;  if  itmight  properly  have  been 
gni^nted,  in  any  ca^e,  in  which  any  testimony  was  oifered ;  cer- 
tainly ought  not  to  have  been  g^ranted,  if  any  possible  con- 
struction of  tiiat  testimony  would  support  the  action. 

The  liability  of  the  bank,  for  the  bill  placed  in  its  hands  for 
collection,  undoubtedly  depends  on  the  question,  whether  rea- 
sonable and  due  diligence  has  been  used;  in  the  performance 
of  its  diity.  To  maintain  the  charge  of  negligence,  the  co<ni- 
sel  for  Triplett  &  Neale,  have  altegisd  the  failure  to  gite  notice 
of  the  non-iftcceptance  of  the  bill^  and  the  failure  to  demand  pay- 
ment in  propel  time.  The  counsel  for  the  bank,  have  brought 
the  first  question  more  distitictly'into  view,  by  a  more  definite 
instruction  respecting  it,  which  was  afterwards  asked;  and  its 
consideration  will  be  deferred,  until  thlit  prayer  shall  be  discus^ 
sed ;  but  the  first  must  be  disposed  of,  under  the  gencfral  prayer. 

Unquestionably,  by  failing  to  demand  payment  in  time,  the 
bank  would  make  the  bill  its  owuy  and  would  become  liable  to 
Triplett  8c  Neale  for  its  amount.  The  inquiry,  therefore,  is 
into  the  fact. 

The  demand  was  made,  on  the  fourth  day  after  that  men' 
tioned  on  the  face  of  the  bUl,  as  the  day  of  payment. 

The  defendants  in  error,  insist,  that,  if  the  bill  was  never 
presented  for  acceptance;  payment  ougbt  to  have  been  demand- 
ed, on  the  day  mentioned  on  its  face.  If  this  be  not  so,  then  it 
ought  to  have  been  demanded,  on  the  third  day  afterwards, 
which,  is  the  last  day  of  grace. 

The  allowance  of  days  of  grate,  is  a  usage,  which  pervades 
the  whole  commercial  worki.  It  is  now  universairy  under- 
stood to  enter  into  every  bill^  or  note,  of  a  mercantile  charac- 
ter, and  to  form  so  completely  a  part  of  the  contract,  that  the 
bill  does  not  become  due,  in  fact,  or  in  hiw,  on  the  day  men- 
tioned on  its  fecei  but  on  ^c  tast  day  of  grace.  A  demand  of 
•  payment,  previous  to  that  day,  will  not  authorize  a  protest,  or 
tthargc  the  drawer  of  th>  bitf. 
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This  U  universally  admittedi  if  the  bill  has  been  accepted* 
If  it  has  been  noted^for  iion*acceptance,  but  has  been  held 
up,  it  would  not.  be  protested,  iqr  non-payment,  until  the  last 
day  of  g^race.  Why,  then,  should  a  bill  never  presented,  be 
demandable,  at  an  eiarlier  day,  ihan  if  it  had  been  accepted,  or 
if  ac<s€|)tance  had  been  refused?  Whatever  might  have  been 
the  original  motive  for  the  indulgence,  it  is  now  taken  into 
co^ideratiottj  both  by  the  drawer,  amf  p^yee  of  the  bill.  The 
amount  i%  consequently,  estimated,  on  the  calculation,  that  it 
becomes  radly  due,  on  the  last  day  of.  ^ce.  Neither  party 
can  foresee,  when  {he  bill  is-  drawn, 'whether. it  will  be  paid, 
OF  not;  nor,  if  it  be  payable,   after  date',  whether  it  will  be 

S reacted,  or  not.  Iiieir  calculation,  therefore,  as  to., the 
ay  wh^  it  becomes  really  due,  and  is  tobe  paid,  is  inde- 
pendent of  these  confiiderations.  No  sufficient  reason  is  per- 
ceived, for  the  distinction. 

.  ,It  is,  however,  a  U,v^  dependent  on  usage^  The  bookiv 
which  treat  oni  the '  Subject,  concur  in  saying,  that  paymeiit 
must  be  demanded  when  the  bill  falls  due;  and  that  it  fall^ 
due,  on.  the*  last  day  of  grnct.  The  distinction  betwieen  a  bill 
Which  has,  and  which  has  not  been  presented,  has  never  been 
taken;  and  it  is  apparent, ,  that' a  pill  i«- never  drawn,  with 
a  view  to  this  di8tmction.>  The  fact,  that  the  question  has 
never  been'madet  is  a  strong  sfgaanent  against  it.  The  point 
,ha3  never,,  so  |kr  as  we  can  findf^  been  brought  direcUy  jbefpre 
aCouit;  iind  we  have  seen.only  one  case,  in  which  it  has  been 
evea  incidentally  mentioned. 

In  Anderton  9t.  Beck  fc  Pearson,  16  isTosf  948,  a  bill  w.as 
drawn,  payable  two  months  after  date,  and  was  not  presented 
for  acceptance..  It  was.  protested  for  non-payment,  and  a  suit 
was  brous^  by  the  holder  against  the  drawer.  He  resisted 
the  deihand,  and  the  opinion  «f  the  Court  proceeds  oh  the 
admission  that  the  bUl  fell  due  oh  tho  last  day  of  grace.  This 
cas£  consists,  we .  believe, '  with  the  opinions  and  practice  of 
commercial  towns.  . 

But  if  a  bill,  payable  after  :date^  iind'tiot  presented  for  accept- 
ance, falls  due  ^n  the  same  day  as  if  it  had  beep  accepted, 
thcf  defendants  in  error  insist,  that  payment'  ought  to  have  been 
demand^d'oh  the  last  day  of  grace. 

It  was  prov^  at  the  trisJ,  that  the:  settled  usage  of  thet3ank 
cff  Washmgton,  at  that  time^  and  of  all  the  other  banks  in. 
Washington  and  Georgetown,  was,  to  demand  paym^ent  on  the 
day  succ^lng  the  Hat  d^^y  of  gruce ;  and  this  usage,,  so  far  -as 
reufpects  notes  nej^oUable  in  a  particular,  bank,  has  been  san^- 
iTonedby  the  decislopsof  this  .Court  Renner  vt.  the  Bank 
of.  Columbia,  9  ffheai,  582,  was  a  suit  brought  in  a  Circuit 
Cbtert  of  the  I^istnuct  of  Columbia,  against  the  endorser  oif  a 
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Jromisiorj  note^  wbich  had  been  negotiated  in  the  Bank  of 
olumbia.  •  Payment  was  demanded,  and  the  note  protested 
on  the  fourth  day  after  that  mentioned  in  the  note  as  the  day  on 
wliich  it  became  payable.  This  was  prpyed  to  hare  been  in 
cottfoTmity '  with  the  custom  of  the  mnk;  and  the  defendant 
moved  the  Court  to  instruct  the  jury  that  the  demand  was  not 
in  time,  and  that  tlie  endorser  was  not  liabie  for  the  note*— 
Tliis  instruction  was  refused,  and  the  defendant  brought  the 
judgment  into  this  Court  by  writ  of  error.  The  judgment,  on 
great  deliberation,  was  affirmed. 

^  In  this  caae;  the  custom  of  the  Bank  was  known  to  the  par- 
ties to  the  note.  But  the  question  arose  afterwards,  in  a  case  in. 
which  the  custom  was  not  known  to  the  pardes.  Mills  v$.  The 
Bank  of  the  United  States,  H  WkeaT.  450,  was  a  suit  brought  by 
the  Bank  against  the  plaintiff  in  error,  and  others,  on  a  note 
endorsed  by  him,  and  negotiated  in  the  office  of  discount  and 
deposit  of  the  Bank  of  tlie  United  Statcfs,  which  was  protested* 
for  non-payment,  on  the  day  of  the  last  day  of  gr^ce. 

It  was  provM  at  the  tnal,  that  this  was  according  to  the 
usage  of  that  Bank.  The  counsel  for  the  defendant  moved  the 
Court  to  instruct  the  jury  that  this  usage  could  not  bind  the  en- 
dOTser,  unless  he  hadjpersonal  knowledge  of  it,  at  the  time  Jie 
endorsed  the  note.  The  Court  refused  to  give  the  instruction, 
and  the  jury  Csund  a  verdict  for  die  Bank,  on  which  judsment 
was  rendered*  That  judgment  was  brought  before  this  Court, 
and  affirmed.  The  Court  iaid,  that  **  when  a  notc^  is  made 
payable  or  negotiable  at  a  Bank,,  whose  invariable  usage  it  is 
to  demand  payment,  and  give  notice  on  the  fourth  day  of 
ffrace,  the  pwrtiM  are  boumi  by  that  usage,  whether  Uiey 
Save  a  personal  knowledge  of  it,  or  not'* 

In  tlie  case  of  wujb  a  note,  the  parties  are  presumed,  by  im- 
plication, to  agree  to  be  governed  by  the  usage  of*  the  Bank, 
at  which  they  have  chosen  to  make  the  security  itself  negotia- 
ble.  .        - 

These  cases  decide  that  .under  consideration,  unless  diere 
be  a  distinction  between*  a  bin  and  a  note  made  negotiable  in 
a  particular  bank.  In  the  case  of  a  note  n^goUable  in  a  par- 
ticular bank,  the  parties  may  very  fairly  be  presumed  to  be  ac- 
quainted with  the  usage  of  that  bank.  As  the  decisKms  which 
ha?e  been  cited,  dei^nd  upon  ^at  presumption,  it  will  be* 
come  necessary  to  inquire,  how  far  the'  same  jiresumptian  may 
be.  justified'  in  the  case  of  a.  bill  drawn  on  a  person  residing 
ina  place  where  tlus  usage  is  established. 

if  a  promissory  note  were  made  fai  the  city  of  Washington, 
payable  to  a  person  residing  lin  the  same  place,  though  not  pur- 
porting to  he  payable  and  negotiable  in  bank,  it  would  very 
probably  be  placed  in  a  bank  tor  collecUon.    It  is  i^  common 
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praclicey  and  the  parties  -would  contemplate  such  an  event  at 
probable,  when  the  note  was  executed. 

The  same  reason  s<eemrto  ez^itfor  applying  *  the  usa^  of 
the  bank,  to  such  a  note,  as  to  one  expressly  ndade  payable  and 
ni^tiable  in  bajik.  Such  notes  are  frequently  discounted, . 
and  certainly  tlie  fNerson  w^o  discpunts  .them,  str  j^aces  them 
iUwbaAk  for  collection^  stan^ls  in  imciselythe  same  relation  to 
Uie^bank,  iss  respects  its  usage,  as  if  the  notes  purported  on 
..theur  face  tobe  negotiable  in  bank.  -The  maker  of  a  negotia- 
ble|>aper,  in  such  a  case,  may  fairly  be  presumed  to  be  acr 
quamted-^with  the  customary  law  .which  governs  that  paper, 
at  his  p^ce  pf  .resid^ence. 

In  the. case  at  barv  however,' the  bill  Was  drawn  at  Alexan- 
dfin,  on  a.  person  raiding  at  Wstohington.  Does  thiscircum- 
stance  vary  the  law  of  the  case? 

The  usage  by  whtth  questions  of  this  sort  are  governed,  i« 
^tlifieNat  in  differesit  plftces.  It  varies  from  three  to  thirty 
day»!^^d  the  usa^  oT  the  place  on'  which  t^e  bin  is  drawn, 
pr  wfiere  paymeiat  is  to  be  denoumded^  uniformLy  regulates  the 
number 'ot  days  of  grace,  which  must  -be  allowed.  This  bill 
bi'ing  drawn  on  a 'person  residing  in  Washington,*  knd  being 
ph>l&ted  for  pon-payment  iq  the.  same  place,  is,  according  to 
the  law  merchant,  to  be  governed  by  the  usa^  of  Washing^ 
ton.  Qould  this.be  questioned,  still  the  holder  of  the  bill;  who 
placed  it,  by  his  asent,  in  tiie  Bank  tf  Washington  for  col* 
lection,^ho  has  inade  that  bank  his  agent,  without  special  in- 
strtictions, .  submits  his. bill  to  their  established  usage.  The 
caises,  theii,'Which  have  been  clted;^  arehot  difi^reni  in  principle 
from  tlu»-^-and.  payment  having  befen  demanded,  according  to 
the  iQvaHable  usage  of  the  La^  was  demaiided  in  time.  If* 
.then  .thejobj^tions.  to  the  .conduct  of  the  Bank  were  confined 
to  the  cfeniand  of  pavment,'  and  protest  fpf  non-payment,  the 
firit  instruction  asxea  oy  the.defendahts^in  the  Circuit  Court, 
ought  to  baye.been  givien^3ut'they  are  not  confined  to  the  de- 
tnand  of  payment,  and  to  tne  protest  for  non-payment.  They 
eitend.to  the  steps  taken  by  the  Bank^  concerning  the  present* 
ation  of  the  bilL . 

This  se6ond  insti'Uction  asked  for.  Is-  in  tarmil  wMcin  are  m 
jspme:  degree  equivocal  It  may  istiplyv  either  mat  the  recourse 
against  ti)^  drawer  of  the  :bill  was  Hdt  lost,  or  thAt  if  lost, 
ihat  circumstance  would:  not  entitle,  the.  pUintif  tc^  r^co>er 
agdnst  the  Bank  ;  as  iu  decision  is  hot  essential  to  the  cauier 
it  will  be  passed  oyer. 

The  third,  is  moi^  specific  The'Coiiirt  is  ariied  to  say,  that 
the  failttre  of  theRahk  to  give  notice  to  the  dcaw^,  that  th^ 
drawee  (Was  not  feUnd  at  home,  wheh;' called  .upon  to  luseept 
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the   bill,  18  nq%  itach   nep^Ugeiice  as  dischargted  the  dntwer 
from  his  lisbility,  and  entitles  the  plaintiff  to  lecoyer. 

T^e  question  suggest^  by  this,  prayer,  is  one  on  which  no 
4ecision  is  found  in  the  Books..  It  depends  on  analogy,  so  far 
as  it  is  to  be  4ecide4by  adjudged  cases.  Such  ji  bill  need  not 
be  presented;  but  if  gresentedi,  and  acceptance  be  refustd^it  is; 
dbhonoured,  .and  notice  must  be  given.  Had  the  B^ok,  taken 
no  step  whateyer  to  obtain  an  acceptance,  no  Violation  of  duty 
would,  according  to  these  deciaioni,  have  been  committed.-— 
Can  any  Unsuccessful  atteinpt  to  do  that  which  the  law  does 
not  require,  place  the  agent  in  the  same  situation  that  he  would 
haye  stood  1%  had  the  drawee  been  found,  and  had  posi*' 
tiydy  refused  acce^itance?.  Absence  from  home,  with  a  All- 
ure to  make  proyision  for 'payment  when  a  bill  becomes  diie, 
is  a  fulure  to  pay ;  but  absence  from  home  when- the  holder  of 
a  bill  or  his  agent  offers  it  for  acceptance,,  is  in  no  rtespect 
culpable^  Had  the  drawee  received  advice  of  the  bill,  he 
could  not  haye  not  known,  that  it  Would  be  presented  for  ac- 
ceptance, because  the. law  did  not  require  it,  imd  is  conte-- 
quentl^  not  blameable  for  his  absence,  when  the  officers  of 
the  hint  came  to  present  it  for  acceptance*  Had  the  bill,  un- 
der such  circumstances,  been  protested  for  non-acceptance,  and 
returned,  the  drawer  might .  not  have  been  liable  for  it 

The  bill,'  then,  on  general  principles,  ought  not  to  hayer 
been  protested  f  and  the  absence  of  die  drawee,  ought  not  to 
be  considered  as  equivalent  tp  hia  refusid  to  accept.  It  miffht 
have  been*  a  prudent  precaution,  to  have  given  information 
that  the  bill  was  not  accepted,  because  the  drawer  had  not 
been  found,  but  we  cannot  say,  that  the  omLtoioh  ilrould  subr 
j^t  the  agent  to  loss,  unless  suc^  was  the  special  usi^  of  this 
bank.- 

4.  The  fourth  prayer  is  for  aninstruction  to  the  jury,  that, 
if  they  believe,  from  the  evidence,  that  the.  defendants  eon- 
formed  to  their  former  usage;  in  regard  to^such  bills,  in  calling 
on  the  draifree  for  acceptance,  (the  said^  drawee  bein^from 
hom^)  and  not  noting  the  same  as  difhonouredy  and  giving, 
notice  thereof  to  the  parties  on  the  said  bill,  then,  their  fail- 
ure to  treat  the  said  biU  as  dishonoured,  and  to  give  notioC: 
accordingly,  of*  non-acceptance,  did  not  discharge  die  drawer 
thereof^  from  his  liability  to  Ae  plaintiff. 

The  Court  has  already  iniiicated  the  opinion,  that  this  omis- 
uon  to  treat  the  bill  as  dbhonoured,  iii  consequence  of  not 
.finding  the  drawee  at  home,  if  the  usage  of  the  bank  was.  not 
to  notice  such  a  circuspstante,  did  not  discharge  the  drawer; ' 
consequently,  this  instruction  Ought  to  have  been  given,  unless 
it  should  be  supposed  foreign  to  the  case  in  which  it  was  ask- 
ed.   In  ^a  suit  brought  by  the  holder  against  the  bank,  the 
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Court  was  not  bound  to  declare  the  law  as  between  tlie  hold 
er  and  the  drawer,  unless  the  liability  of  the  bank  was  determin- 
ed,  by  the  liability  of  the  drawer.  Although  in  the  generaU  the 
one  question  depends  on  the  other,  yet,  it  may  not  be  universalty 
so.  The  bank  was  the  agent  of  the  holder,  not  of  the  draw- 
er, and  might  consequently  so  act,  as  to  discharge  the  drawer^ 
without  becoming  liable  to  its  principal.  In  this  case,  how- 
ever, as  the  agent  received  on  sp«M:ific  instructions,  but  was  left 
to  act  according  to  the  law  merchant ;  a  course  of  proceed- 
ing which  did  not  discharge  the  drawer,  could  not  render  the 
agent  liable  to  the  principal.  This  prayer  was,  therefore,  es-' 
sentially  the  same  with  that  which  preceded  it,  with  this  dif- 
ference. The  third  prays  an  instruction,  whatever  might  be  the 
usage  of. the  bank;  the  fourth  prays  essentially  the  same  in- 
struction, provided  the  conduct  of  the  bank  conformed  to  its 
usage.  This  instruction,  therefore,  ought  to  have  been  given, 
as  prayed.  Upon  a  review  of  the  whole  case,  the  Court  is  of 
opinion,  that,  if  the  bank  acted  in  conformity  with  its  estab- 
lished usage,  in  not  noting  the  bill,  and  giving  notice  thereof, 
when  the  ineffectual  attempt  w^ji  made  to  present  it  for  ac- 
ceptance, this  action  could  not  be  supported.  With  respect  to 
this  usage,  the  testimony  is  contradictory,  and  ought  to  have 
been  submitted  to  the  jury,  in  conformity  with  the  last  prayer 
made  by  the  counsel  for  the  bank.  Tlie  Court  erred,  m  not 
giving  this  instruction,  as  prayed.  The  judgment,  therefore, 
is  to  be  reversed,  and  the  case  remanded  for  a  new  triaL 

This  cause  came  on»  kc,  on  consideration  whereof, — This. 
Court  is  of  opinion,  that  the  Circuit  Court  erred,  in  refusing 
to  instruct  the  jury,  that  if  they  believed  that  the  defendants 
conformed  to  their  former  usage,  in  regard  to  such  bills  as  the 
one  in  question^  in  calling  on  the  drawee  for  acceptance,  (the 
said  drawee  bein^  from  home,\and  not  noting  the  same  as  dis- 
honoured, and  giving  notice  thereof  to  the  parties  on  the  said 
bill,  then,  their  fulure  to  treat  the  said  bill  as  dishonoured, 
and  to  give  notice  accordingly,  of  non-acceptance,  did  not  dis- 
charge the  drawer  thereof  from  hisliability  to  the  plaintiflrs.-S 
It  ia  therefore  consiijeried  by  the  Court,  that  the  said  judg^ 
xneqX  be  reversed  and  annulled,  and  that  the  cause  be  remand- 
ed to  the  said  Circuit  Court,  with  directions  to  award  a  renin 
facias  de  navo^  and  to  proceed  therein  according  to  law. 
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Georoe  R.  Gaithbii,  Plaintipf  in  error,  vt.  Tae  Farmers 
AND  Mechanics  Banr  dF  GEOROBTowNt  (for  the  use  or 

TaOMAS  COROORRAN,)  DEFENDANTS  IN -ERROR. 

C.  &  Ca  discounted  their  notes  with  the  P.  sod  M.  Bank  of  Georgetown,  at 
thirty  days  i  and,  in  lieu  of  money,  they  stipulated  to  take  the  post  notes 
of  the  bank,  payahle  at  a  liiture  digr»  without  interest,  while  post  notes 
were  St  a  discount  of  one  and  one  half  per  oent  in  the  market^  at  the  tiflno 
of  the  transaction.  Such  a  contract  ia  usurious.  The  endofsement  of  a 
promissory  ^note  of  a  strsnger  to  the  transaction,  which  was  psflsed  to  the 
Dsnk  ss  a  collatend  tecuri^  for  the  uBurious  loan,  although  the  note  it- 
self  is  nottsinted  with  the  usury,  yet  the  endofsement  isToid^  snd  pssses . 
no  proper^  to  the  bank,  in  the  note  t  and.  the  aubsequent  payknent  of  the 
origins!  noie,  for  iHiiofa'the  aecurity  was  pven,  snd  ttie  re|>ayment  of  the 
sum  received  as  unry^  win  not  girelegsEty  to  the  transsction.   {^t  ^ 

When  sn  action  is  in  its  origin  instituted  m  thje  name  of  A,  for  the  use  of  B, 
the  euhd  que  tise^  is,  by  the  law  of  Haryland,  regarded  as  the  leal  party 
to  the  suit  {43] 

If  a  note  be  me  nom  usury  in  iti  origin,  no  aubsequent  usuiioos  trsnssc- 
tions  respecting  it,  can  afietet  it  witii  the  taint  of  usury,  slthough  sn'  en« 
dofser  or  the  note,  whose  property  in  it  wsy  acquired  through  a  usurious 
transaction,  may  not  be  able  to  maintain  a  suit  upon  it.  {43{ 

The  Act  of  Assembly  of  Maiyland,  declares  *<  all  bonds,  contracts,'  and  as* 
surances  whatever,  taken  on  an  usurious  contract,  to  be  utteriv  void.'* 
And  the  endorsement  of  a  promissory  note,  for  a  usurious  consideration, 
b  a  contract  within  the  statute,  and  was  void.  {43} 

Tins  suit  was  instituted  by  the  defendants  in  error,  agaibst 
George  R.  Gaither,  as  the  drawer  of  a  promissory  note, 
dated  Georgetown,  S4th  July  tSSS,  for  1513  dollars  96  cents; 
payable  six  months  after  date,  to  the  order  of  W.  W.  Cor- 
corran  Sc  Co.  Endorsers,  W.  W.  Corcorraii  hi  Co.,  and 
Thomas  Corcprran.  Before  the  swearing  of  the  jury«  in  the 
case,  it  was  stated,  by  the  counsel  of  both  plaintiff  and  defend- 
anty  to  one  of  the  Jud^  of  the  Court;  who,  being  a  stock- 
holder in  the  bank,  objected  to  sitting  m  the  case;  and  the 
same  was  also  started  tb  the  Court,  before  the  jury  was  sworn; 
that,  the  bank  was  not  interested  in  the  eyent  of  the  cause; 
and,  on  the  trial,  it  was  also  shown  to  the  Court,  by  the  clerk, 
that  this  suit,  standing  on  the  docket  in  the  name  of  the 
bank,  was,  by  direction  of  the  plaintil^  da  the  morning  of, 
and  jhst  before  the  cause  was  called  for  trild,  entered  for 
the  use  of  Thomas  Corcorran ;  and  the  jury  were  sworn  to 
try  the  cause  standing  on  the  docket,  to  the  use  of  Thomas 
Corcorran. 

W.  W.  Corcorran  8c  Co.,  merchanu  of  Aleiumdria,  were  in 
•the  frequent  receipt  of  large  discounts  from  the  bank,  u^on 
their  own  notes,  endorsed  by  Thomas  Corcortiin,  for  Which 
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other  notes  payable  to  them,  were,  from  time  to  time,  depo- 
sited in  bank,  as  collateral  securities  for  the  notes  discounted ; 
which  collateral  notes,  were  kept  in  deposit  by  the  bank,  and, 
as  collected,  were  passed  to  the  credit  of  the  borrowers;  and 
the  collateral  notes,  a  short  time  before  they  became  due,  were 
so  entered  in  the  deposit  book  of  the  bank,  as  that  the  bank 
became  the  collectors  upon  their  own  account,  of  their  respec- 
tive amounts,  to  be  appropriated  as  stated. 

The  note  of  the  plaintiff  in  error  was  treated  in  this  manner; 
and^  before  it  became  due  and  was  protested,  it  had  been  enter- 
ed on  the  deposit  book  of  the  bonl^  and  had  remained  in  pos- 
session of  the  bank,  until  the  day  of  the  trial  of  the  cause* 
The  discounts  of  die  bank  for  W.  W.  Copcorran  &  Co.,  were 
not,,  generally,  to  a  large  extent  in  cash ;  but  when  large  dis- 
counts were  made,  it  was  with  an  understanding,  that  the 
proceeds  of  the  same  should  be  i>eceived  in  post  notes,  having 
some  time  to  run^  without  any  rebate,  for  the  time  being  allow- 
ed by  tiie  bank,  but  the  bank  retaining  the  usual  discount  of 
six  per  cent,  per  annum,  on  the  amoui  t  of  the  discounts ;  and 
the  post  notes  were  made  payable  at  Vai  ious  periods,  from  twen- 
ty to  ninety  days,  but  moat  generally  payable  when  the  note 
discounted,  oc  the  note  received,  as  a  collateral  security,  be- 
came due*  Thp  amount  of  discounts  received  by  W.  W.  Cor- 
corran  &  Ca.,  from  the  24thof  July  1822,  to  the  22d  of  Februa- 
ry 1823,  was  77,7S2  dollars ;  and,  during  that  time,  the  post 
notes  issued  for  their  use,  by  the  bank,  exceeded  59,000  dol- 
lars. 

The  post  notes,  at  the  time  they  were  received,  were  at  a  dis- 
count of  one  per  cent,  per  month  in  the  market;  and  some  of 
those  received  by  W.  W.  Corcorran  &  Co.  were  sold  at  that 
rate.  The  bank  always  held  the  note  of  the  defendant  below, 
SB  a  tollaibral  security  for  the  notes  discounted  for  W.  W.  Cor- 
corran &  Co.;  and  iht  defendant  paid  to  the  bank,  on  the  1st 
day  of  February  1823,  500  dollars,  on  account  of  the  note* 
Within  two'  days  of  the  trial,  when  the  bank  having  collected 
at' much  money  as  reduced  the  debt  due  by  W  W.  Corcorran 
ftc  Co.  to  11  smidlsum;  they  ordered  the  suit  to  be  marked  for 
the  use  of  Thomas  Corcorran,  under  authority  of  an  order, 
dated  Fd>ruary  irth  1823,  signed  b^  W.  W.  Corcorran  &  Co., 
^^  to  deliver  to  him  what  notes  of  theirs  might  remain  in  posses- 
sion of  the  bank,  after  the  debt  due  by  them,  for  which  they 
we^  left  as  collateral,  security,  should  be  paid." 

The  defendant  below,  also  proved,.that  the  name  of  Thomas 
Corcorran  was  not  upon  the  note  when  it  was  pasied  to  the 
hank,  nor  until  after  the  note  became  due;  and  he  produced, 
and  ofifered  in  evidence  to  set  off  the  promissory  notes  of  W. 
W.  Corcorran  Sc  Co.,  which  had  been  transferred  to  him, 
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by  the  payee  thereof,  after  the  note  upon  which  this  suit  was 
brought  had  been  transferred  to  the  bank,  but  before  this 
suit  was  brouglit,  and  before  they  fell  due,  which  was  after  the 
irth  of  February  1823. 

The  plaintiiT  bel6w,  offered  W.  S.  Nicholls,  admitted  to  be 
one  of  the  stockholders  of  the  bank,  as  a  witness,  who  was  ob- 
jected to,  as  being  interested  in  the  event  of  the  suit ;  but  the 
Court  overruled  the  objection,  and  he  was  sworn  and  examined* 
The  defendants  prayed  the  Court  to  instruct  the  jury,  that,  if 
they  believed  the  evidence  of  the  transaction  between  the 
bank  and  W.  W.  Corcorran  &  Co.  were  usurious,  the  plaintiff 
could  not  recover;  which  instruction  the  Court  refused  to  give. 
The  Court  refused  to  suffer  the  defendants  to  give  the  evidence 
of  set  off,  which  they  proposed  to  exhibit. .  To  these  decisions 
of  the  Court,  a  bill  of  exceptions  was  tendered,  and  the  case 
was  brought  up  to  this  Court  by  writ  of  error. 

Mr.  Taylor,  and  Mr.  Key,  for  the  plaintiff  in  error.— 

The  admission  of  W.'  S.  Nicholls  as  a  witness,  was  errone- 
ous, on  two  grounds.-— 

1.  He  was  interested  ki  the  event  of  the  suit;— 2.  He  was 
one  of  the  parties^  plaintifi^  on  the  record,  he  being  a-  stock- 
holder in  the  bank. 

1.  The  suit  was  originally  brought  for  the  use  of.  the  Me- 
chanics Bank  of  Al^andria,  and  the  bank  is  responsible  for 
the  costs  of  suit,  to  which  the  witness  ivill,  as  a  stockholder, 
be  obliged  to  contribute,  on  the  failure  of  the  suit  2  Camp, 
354.  FhiUips*8  Evid.  57.  Under  the  law  of ,  Maryland,  the 
party  to  whose  use  "the  suit  may  be  brought,  is  liable  for  costs ; 
but  he  is  only  a  security  for  the  costs  with  the-  nominal  plain- 
tiff. The  declaration  of  the  counsel,*  that  the  bank  had  no  in* 
terest  in  the  cause,  was  made  in  order  to  induce  the  ju()ge,  who 
was  a.  stockholder,  to  sit,  and  whose  high  character^  i^ced 
him  above  the  influence  of  interest.  It  was  not  intended  to  au- 
thorize the  introduction  of  an  interested  witness,  as  to  the  ef- 
fect of^the  declaration  of  parties  or  counsel.   1  Stark.  PL  4. 

2.  If  this  suit  can  be  sustained,  it  must,  be  upon  a  legal 
title  of  the  Bank  in  the  note ;  and  as  the  note  w^s  made  payable 
to  W.  W;  Corcorran  &  Co.,  they,  must  have  endorsed,  it  to 
the  Bank,,  in  the  course  of  their  transactions  with  the  Bank, 
and  for.  an  usurious  consideration.  The  facts  make  out  a  case 
from  whic&  the  jury  might  have  presumed  usury,  and  there  is 
nothine  which  will  prevent  tlie  plaintiff  in  error  from  availing 
himseff  of  this  ddence.  They  show  that  the  notes  of  W.  W-^ 
Corcorran. Sc  Co.  were  discounted  by  the  Bank,  and  no.  money 
paid  for  them,  but  the  proceeds  of  the  discount  were  paid 
lu  post  notes^  gcuerally  -payable  when  Uic  notes  discounted 
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by  the  Bank  became  due,  and  upon  which  no  rebate  or  reduc* 
tion  was  made  for  the  times  the  notes  had  to  run.  In  the  course 
of  these  transactions^  and  as  a  part  .of  them,  tlie  note  of 
the  plaintiff  in  error,  was  endorsed  over  to  the  Bank  by  the 
borrowers  upon  these  usurious  contracts.  This  was  uaiury. 
(MttymBiUi,  (PhUadelphia  editicm,  1821,)  IISL  The  sta- 
tute makes  the  contract  upon  which  usury  is  taken,  void  ^ 
and  no  title  can  be  obtained  under  it .  It  is  not  the  validity 
of  the  note  which  is  questioned,  but  that  of  the  transfer  of 
the  note  by  the  endorsement.  The  plaintiff  in  error  is  liable  to 
pay  the  note,  but  not  to  those  who  claim  under  an  invalid 
transfer  of  it;  no  one  can  claim  under  fiuch  an  endorsement. 
1  Starke's  BqH}rts^  385 ;  Cfdtiy^  105,  692.  The  Bank  having 
held  the  note  under  an  invalid  transfer,  and  instituted  a  suit 
upon  it,  the  case  cannot  be  altered,  as  to  the  right  of  the 
person  to  whose  use  it  is  marked.  This  change  in  the  suit  does 
not  alter  the  relations  of  the  parties,  and  give  a  right  to  the 
eesttd  que  uee  which  the  plaintiffs  in  the  suit  did  not  possess. 
The  whole  of  the  evidence  shows  that  the  Bank  held  the  note 
ibr  their  own  use.  That  it  became  theirs,  through  the  usuri- 
ous dealings  with  W.  W.  Corcprran  Sc  Co.  and  they  could  pass 
no  Tight  ita  it  to  any  person. 

3.  Upon  the  evidence,  ^e  set-off  ought  to  have  been  ad- 
mitted. Thit  law  of  Virginia  authorizes  a  set-off  to  be  allowed  in 
such  a  case.  A  set-off  is  allowed  against  the  party  really 
claiming  in  the  suit,  although  another  may  be  nominally  the 
j>laintiff.  CMtty^  12.  1  T.  Rep.  39.  4  T.  Rep.  341.  7  T.  Rep. 
fci^^.     16  East^  36. 

Jones  8c  Coxe,  for  the  defendants  in  error. — 

The  question  as  to  the  interest  of  the  Bank  in  the  event  of 
the  suit,,  and  therefore  of  the  compelling  of  W.  S.  Nicholls, 
as  a  witness,  was  closed  by  the  declarations  of  the  counsel, 
before  the  cause  came  6n  for  trial.  The  counsel  had  power 
to  bind  the  parties  by  their  admission,  and  the  Court  below 
was  bound  to  consider  any  thing  oonc  to  release  the  interest  of 
the  Bank  that  could  be  done.  The  real  parly  to  the  suit  was 
the  ceattd^que  uee,  and  by  a  court  of  law  he  would  be  so  treat- 
ed ;  and  he .  has  full  power  over  the  cause,  in  the  same  man- 
ner as  if  he  was  the  only  party  on  the  record.  As  to  the  na- 
ture of  the  interest  of  a  witness  who  is  nominal  plaintiff.— 
4  Stark,  751.  770.  775,  776.  When  a  corporation  can  be  a 
witness.  4  SfarL  1061.  426.  By  the  laws  of  Maryland,  1796, 
chap.  43,  sec.  13.  the  party  for  whose  use  the  suit  is  niark- 
ed,  IS  liablf  to  costs.     1  act  of  1794,clvap.  54,  sec.  10. 

The  Bank  held  the  note  of  Oaither,  as  trustees  for  W.  W. 
Corporran  &  Co.,  and  the  stockholders  would  have  no  in- 
terest in  the  same. 
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5t  If  there  was  usury  between  W.  W.  Corcorran  &  Co.  and 
the  Bank,  it  cannot  affect  the  claim,  in  this  suit.  An  usurious 
transaction  between  the  drawer  of  a  note  and  the. endorsee,  will 
not  discharge  the  drawer ;  and  the  only  danger  to  which  he 
would  be  exposed,  might  be  that  of  a  double  recovery,  ist,  by 
the  drawer,  iTho  had  not  legaUy  passed  away  the  note,  and  2d, 
Jby  the  usurious  endorsee. 

1^  law  is  settled,  that  the  usury  must  affect  the  original 
contract,  and  will  not  affect  collateral  matters  growing  out  of 
it.  When  given  originally  for  an  usurious  consideration,  all 
are  affected  by  it ;  but  the  usury  must  hare  attached  to  the 
instrument  itself,  and  it  will  not  affect  one  given  in  lieu  of  it  to 
a  person  who  was  ignorant  of  the  usury  at  the  inception  of  the 
first  contract.  3  Etp.  9SL  S  T.  Rep.  590.  1  Camp.  165,  in  note- 
Philadelphia  edition  of  Chiity  on  BilU,  of  1817,  page  95. 

S.  The  note  was  never  the  property  of  the  B^nk,  it  hav- 
infi^  been  deposited  as  a  collateral  security  for  notes  drawn  by 
Vfi  W.  Corcorran  k  Co.  and  endorsed  by  Thomas  .Corcorran. 
The  note  was  not  deposited  in  reference  to  any  particular  ne- 

S[>tiation,  but  as  a  security  generally;  and  the  right  of  the 
ank  to  it,  if  any  existed,  was  not  affected  by  subsequent  trans- 
acdons,  although  usurious.     Ord  an  Uaurj/f  104. 

4.  The  set-off  was  not  admissible.  It  was  not  the  subject 
of  notice  or  pleft— and  the  interest  of  Thomas  Corcorran.had 
Mtachedy  before  any  of  the  claims  of  the  plaintiff  in  error 
arose. 

Mr.  Justice  Johnson  delivered  the  opimon  of  .the  Court.-— 

The  plaintiff  here  was  defendant  in  the  Court  below,  to  an 
action  mstituted  by  the  Farmers  and  Mechanics  Bank  of 
Georgetown,  on  a  note  made  by  him  to  W.  W.  Corcorran  & 
Co.  and  by  them  endorsed  in  blank  to  the  Bank. 

The  record  makes  out  a  case  for  this  Court,  of  which  tlie 
following  is  a  summary :  That  W.  W.  Corcorran  &  Co.  dis- 
counted their  own  notes  with  this  Bank,  at  thirty  days  *  the  Bank 
expressly  stipulating,  that  in  lieu  of  money  they  should  receive 
what  they  call  a  post  note  of  their  own,  payable  at  a  future 
day,  without  interest  The  evidence  would  make  out  that  tht^ 
post  notes  given  for  this  discounted  note,  were  at  thiity-fiv?  days 
after  date ;  that  it  is,  two  days  after  the  discounted  note  fell  due ; 
so  that  in  fact  there  was  no  advance  of  money,  although  an  in- 
terest of  six  per  cent  per  annum,  was  taken  from  the  Corcor- 
rans,  and  the  post  notes  of  the  Bank  were  proved  to  be  at  a  dis- 
count of  one  percent,  making  one  and  a  half  per  cent,  for  thirty 
dajs,  or  eighteen  per  cent  per  annum.  The  note  on  which  this 
suit  was  instituted,  was  passed  to  the  Bank  as  a  collateral  security 
for  the  discounted  note,  and  was  altogether  unaffected  wifh 
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usury  in  its  origin.  The  ground  on  whidi  the  right  of  the 
Bank  is  resisted,  is,  not  that  Gaither  is  discharged  firool  hiif 
co'^tract  with  W.  W.  Corcorran  k  Co.,  but  that  the  endorse^ 
ment  to  the  plaintiff  below,  having  been  made  to  secure  a  note 
given  on  an  usurious  contract,  could  vest  no  interest  or  cause 
of  action  in  the  endorsee.  In  order  to  avoid  the  pressure  of 
Jthis  defence;  in  the  Court  belbw,  the  plaintiffs  there  gave  in  evi- 
dence a  ^writing,  addressed  by  W<  W.  Corcorran  k  Co.  to  the 
Bank,  bearing  date  17th  February,  182d,  prior  to  the  institu^ 
tion  of  that  suit^  in  these  words:  ^*  Please  deliver  to  Thomas 
Corcorran  what  notes  of  ours  may  remain  in  your  pos- 
session, after  the  debt  due  the  Bank,  for  which  they  are  lelt  as 
collateral  security,  shall  have  been  paid,  or  hold  the  ^amc 
subject  to  his  order."  And  it'  was  further  shown,  that' a  few 
days  before  the  issue  was  tried  below,  an  adjustment  bad  tak- 
en place  between  the  Bank  and  Thomas  Corcorran,  (Who  was 
then  endoi'ser  and  assignee  of  W.  W.  Corcorran  8c  Cor)up6n 
which  Gaither's  note  had  been  delivered  to  Thomas  Corcorran; 
he  then  endorsed  his  nanne  On  Gaither's  note^  below  that  of 
W.  W.  Corcorran  Sc  Co.  and  thereupon  the  Bank^  before  the 
jury  were  charged,  had  the  name  ofThomas  Corcorran  enter- 
ed on  the  docket,  as  the  certwf  que  tise,  for  whom  tliey  were 
prosecuting  their  suit,  and  the  jury,  it  appears,  were  charged 
with  the  cause,  according  to  die  eshibition  of  parties,  thus 
made  upon  the  docket;  tbat  is,  to  try  an  issue  between  thj& 
Bank,  to  the  use  of  Thomas  Corcorran,  plaintiff,  and  Gaither, 
defendant. 

This  practice  is  fkmitiar  with  the  Maryland  Courts,  and 
when  the  aption  originates  in  that  form,  the  ce$tu^  que  u$e  is 
regarded  as  the  real  party  to  the  suit 

it  is  now. contended^  that,  although  substituted  at  th^  «le 
venth  hour,  Thomas  Corcorran  is  to  be  regarded  in  thAt  rela^oii  ^ 
and  under  that  idea  tliis  caus^  has  b^  argued,  as  though 
the  question  of  usury  had  beeji  raised  between  Gaither  and  an 
innocent  endorser. 

But  it  is  obnously  impossible,  in  the  present  action,  to  pay 
any  regard  to  Thonias  Corcorran's  interest  or  claims.  The 
arrangement  which  introduted  his  name  into  the  causey  was 
too  obviously  concocted  for  the  purpose  of  rescuing  the  inter- 
ests ot  the  plaintiffs  in  the  record,  from*  the  effects  of  tlie  de- 
fence of  usury.  It  therefore  can  pretend  to  no  merit  in  the 
administration  of  justice. .  But  if  the  effects  of  that  transac- 
tion be  examined,  without  reference  to  the  motive,  it  is  equally 
clear,  it  can  have  no  bearin^^  upon  the  present  action^  The 
interest  in,  or  power  over  Gaither's  ndte^  waS:only  inchoate,  and 
cpntir.getit,  until  all  the  debts  due  the  Bank  should  be  paid,  or 
they  otherwise  be  induced  to  relinquish  it  to  him  $  and  this  did 
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not  tmke  plftce  iiUdl  long  posterior  to  the  institutioii  of  the  suit, 
and  even  after  issue  joined. 

The  Bank  s^e  on  their.own  failerest,  declared  on  their  own 
Tight,  and. acknowledge  np  participation  with  Thomas  Corcor- 
^nn  m  the  interest  or.  the  action,  until  the  moment  when  the 
cause  is  going  to  trial.  It  was  surely  then  too  late  to  permit 
them  to  assume  n  new  character,  or  interpose  a  new  party; 
howeyer  liberally  this  Court  might  be  disposed  to  sacr^ce 
tiie  forms  and  rules  of  law,  to  the  Maryland  practice* 

We  win,  therefore,  put  Thomas  Corcorran^s  interest  but  ,ot 
Tiew,  and  will  considerlhe  parties,  at  the  commencem^t  of 
the  action,  as  the:parties  at  its  close. 

This  puts  the  question  on  the  right  of  an  innocent  endorser, 
out  of  the  causcH-slnce  the  endorsee  of  Gaither's  note  reteiv- 
ed  the  usurious  interest,  and  the  endorser  paid  it  The  only 
questions  on  the  j>oint  of  usury*  then,  are, 

Istf  Whether  Gaither,  in  the  relations  in  which  he  stood  to 
th09e  parties,  could  set  up  the  usury  in  his  defence. 

3d,  And  whether  that  defence  could  be  set  up,  after  pay- 
ment of  the  note.on  which  the  usury  had  been  received. 

The.  objection  in  the  first  point,  is,  that  as  there  was  no  usu* 
rf  in  the  concoction  of  Gaither-s  contract,  he  ought  not  to' be 
parmitc^  to  avail  himself  of  the  usurious  contract  between 
^  enddrter  an<l  endorsee,  to  avoid  a  debt  lytiich  he  justly 
owes.. 

And  this  is  unquestionably  true :  for  the  rule  cannot  be 
dojttbted,  that  if  the  note  be  free  from  usury,  in  its  origin,  no 
subsequent  usurious  transactions  respecting  it,  can  i^ect  it 
with  qie  taint  of  usury.  Nor  does'Guther  propose  by  this 
defence,  to  relieve  himself  from  pa^e  the  note ;  it  ^;oes  only 
to  his  liability  to  pay  it  to  this  individual;  and  reason,  analo- 
gy, and  adjudged  cases,  will  sustain  the  defence.  Suppose  a 
note  g^ven  to  a  woman,  who  marries,  and  then  endorses  it  with- 
out her  husband's  authority;  such  endorsement  would  be  void ; 
(l  JSoiij  4S2y>  and  the  endorsee  could  not  recover,  yet  the  hus- 
band and  wife  may  recover. 

In  a  comment  on  the  ca3e  of  iones  and  Davison,  in  ttolt^s 
Reporta»  (I  IM9  256,)  an  usurious  note  is  likened  to  a  bill  of 
exchange  on  a  bad  stamp.  -  If  a  stamp  were  necessarv  to  give 
validity  to  an  endorsement,  it  cannot  be  doubted  that  none 
who  claim'  through  such  an  endorsement  could  maintain  an 
action  ^ninst  the  drawer.  The  endorsement,  though  actual, 
was  indlfectual  foi^  the  purpose  of  transferring  an  interest  in  the 
npte.     It  was  9^  void  act. 

This  case,  is'  governed  by  the  laws  of  Maryland :  and  the  Act 
of  Maryland  against  usury  is  m  the  words  of  the  Statute  of 
Am.  Ittledar^  **  All  .bond%  contractsi  and  assurances  what- 
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(Gttther  fli.  The  Itanen  fc  Ifeefattuet  fiuikof  Cteoigtbv 
ever,  taken  on  an  osuriotta  contract,"  to  be  utterly  Toid.  Now 
the  endorsement  of  a  negotiable  note  creates  several  contracu; 
and  ii^  in  this  case,  it  could  giv^  a  right  of  action  against 
Gaither,  the  jdrawer,-  it  ought  also  to  sustain  an  action  .against 
W.  W.  Corcorran  k  Co.  die.endor8ers;but  against  them,  it  is 
perfectly  deal*  that  ap  action  could  not  be  maintained,  for 
they  were  parties  to  the.  usurious  loan. .  It  follows,  that  their 
endorsement  wa^  a  void  act,  and  the  property*  and  of  conse- 
quence, the  rigbt  of  action,  never  passed  tQ  theSe  plaintiirs.«r- 
There  is  a  very  strong  case,  on  this  subject,  which  we  belieiie 
was  not  quoted  in  argument,  to  be  found  in  Uie  Books  to  whidi 
we  ususlly  refer.  We  mean  the  case  of  Harrison  Sc  Hamell^.in 
Taunton's  Reports,  (5  TburOon,  780,)  in  which  the  righU  of  a 
collateral  surety  t&  avail  himself  of  U9ury  in  the  original  trans- 
action, IK  distinctly  recognised,  when  the  contract  of  the 
collateral  was  wholly  unaffected  by  usury.  The  case  waa  re- 
served  for  argument,  and  the  whole  Court  concurred  in  the  le* 
gality  of  the  defence.  The  lan|;uage  of  the  Judges  is  strong, 
and  applies  to  the  case  before  us.  One  .of  them  remarks  ^^ 
^  That  if  a. man  lends  1000  pounds  on  an  usurious  ihtniest,  and 
gets  from  a  third  person  a  collateral  security  for  86o  ^unds 
only^  without  usurious  interest,  I  hold  fhat  bond  is.  void,  not 
because  it  is  given  for  securing  usurious  interest,  but  because 
it  is  given  for  enforcing  a  contract  for  usurious  interest."  And 
another  says,  <*  That  if  giving  these  collateral  acceptances 
would  alter  the  case,  it  would  be  a  shift  or  device,  by  which  the 
statutes  of  usury  would  be  defeated." 

With  regard  to  the  second  point,  it  is  necessary  to  see  the 
force  of  the  argument  which  would  deduce  irbm  the  payment 
of  the  discounted  note,  a  cure  to  the  taiiit  with  which  the  con- 
tract  of  endorsement  was  affected.  The  law  declares  it  abso- 
lutely void.  By  what  operation,  thai,  is  it  to  be  rendered  va- 
lid by  the  payment  of  the  discounted  note?  It  is  argu<^  by 
the  payment  and  extinguishment  of  the  Jatter  note,  the  i^sury 
is  extinct,  and  as  if  it  had  never  existed.  We  cannot  perceive 
how  this  reasoning  can  prevail,  either  in  point  of.  fact  or  in-- 
ference.  In  point  of  faqt,  the  crime  was  only  consummated 
by  the  payment  of  that  note,  since  the  bank  thereby  incurred 
a  liabihty  under  the  statute,  to  be  sued  for  three  times  the 
sum  paid  them;  and  as  to  the  inference,  it  seems  very  diffi- 
cult to  Conceive  how  the  p^y^ient  of  the  usurious  ndte  should 
operate  to  confirm  or  give  birth  to  a  contract  which  the  law  do: 
claresnever  had  existence, and  was  a6tnMa, utterly  ntiU  and  void. 
There  have  been  cases  in  which  usurious  contracts  have  been 
cancelled,  the  usury  refunded,  and  new  tondracts  substituted 
free  from  the  taint  of  usury;  and  the  law^ives  to  the  ofiender 
this  loai»penUentix.    But  there  is  no  aoalogy  between  such  a 
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transaction  and  that  here  presented,  in  which  the  money  loan- 
ed has  been  paid  by  the  borrower,  and  only  passed  into  the 
vaults  of  Uie  JBank,  to  be  deposited  with  the  usurious  interest 
previously  taken.  We  have  not  heard  of  the  refunding  of  this 
usury;;  and  this,  at  least,  would  have  l^een  indispensable  to  re- 
moving the  taint.  But  even  that  would  never  have  given  validity 
to  an  endorsement*  which,  in  the  eye  of  the  )aw,  was,  as  though  • 
It  had  never  existed. 

As  the  decision  on  this  point  disposes  of  the  right  cS  action, 
and  leaves  no  probability  that  the  cause  Will  be  again  brou^t 
up  to  this  Court,  We  deem  it  unnecessary  to  notice  any  other  of 
the  points  made  in  Argument. 

The  judgment  was  reversed,  and  the  cause  remanded  to  the 
Circuit  Court,  with  direcUons  ta  award  a  vemrefaeUu  de  no^. 
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George  Minor,  Pbiup  H.  Minor^  Daniel  Minor,  Wil- 
liam Minor  and  Smith  Minor,  Plaintiffs  in  error,  vs.  The 
Mechanics  Bane  of  Alexandria,  Dependants  in  error* 

It  is  m  genenl  rale,  in  the  oonstractioii  of  )mlific  ritstutei^  that  ^e  word 
**mELy,**  is  to  be  constraed  ^^muat,"  in  all  caaea  where  the  legiabtore 
mean  to  impose  a  positive  and  absolute  duty»  and  not  merely  to  gm  a 
discretional  power.  And  in  all  cases^  the  construction  should  be  such 
as  carries  into  effect  the  true  intent  and  meamng  of  the  legisbiture  in 
the  enactment  {64} 

The  provision  in  the  Act  of  Congress,  incorporating  *'the  Mechanics  Bank 
of  Alexandria,"  which  requirea,  Ihat  the  capital  stock  of  the  bank  shaU 
consist  of  50,000  shsresi  of  ten  dollars  each,  is  not  a  condition  precedent; 
and  the  bank  went  legally  into  operation,  #ith  an  actual  capital  less  than 
that  number  (^  shares.  {65} 

Even  if  fraud  had  existed  in  the  orinnal  subscription  of  this  stock  of  the 
bank,  it  would  be  extremdy  difficult  to  maintain  that  such  a  fiaud,  which 
was  private,  between  the  original  subscribers  to  the  stock  and  the 
commissioners,  could  be  set  jup  to  the  injury  of  subsequent  purchasers 
olTthe  stock,  who  became  bon'ajide  holders  of  the  same^  without  paiticic 
pation  in,  or  notice  thereof.  {66} 

The  law  requires  every  issue  to  be  founded  upon  some  certain  point,  that 
the  parties  may  come  prepared  ^ith  their  evidence,  and  not  be  taken  by 
surprise,  and  the  jury  may,  not  be  mialed  by  the  introduction  of  various 
matters.  {67] 

'WYaX  defects  in  nleading  are,  and  are  not,  cored  by  verdict  {67} 

The  condition  or  an  official  bond,  that  the  officer  who  gives  i^  shall  <<  weU 
and  truly"  execute  the  duties  of  his  office,  includes  not  only  honesty,  but 
reasonable  skill  fnd  diligence.  If  the  duties  are  performed  negligently 
and  unskilfully ;  if  they  are  violated  from  want  of  capacity  or  want  of 
care ;  they  can  never  be  said  to  have  been  "  well  and  truly  executed.** 


llie  officers  of  a  bank  are  held  out  to  the  public,  as  having  authority  to 
act  according  to  the  general  usage,  practice,  and  course  of  their  business  i 
and  their  ac^  within  the  scope  of  such  usage,  practice,  and  course  of 
business,  would,  in  general,  bind  the  bank  in  nvour  of  third  persons^ 
possessing  no  otiier  knowledge.  {70} 

No  act  or  vote  of  the  Board  or  Directors  of  a  bank,  in  violation  of  their 
own  duties,  and  in  fraud  of  the  rights  and  interests  of  the  stockbidders 
of  the  bank,  will  justify  the  Cashier  of  the  bank  in  acts  which  are  in  vio* 
lation  of  the  stipulation  in  his  official  bond,  *<  well  and  truly*'  to  execute 
the  duties  of  his  office.  Acts  done  by  a  Cashier,  under  the  authority-  of 
such  a  vote,  or  of  a  usage  permittea  by  the  directors,  in  violation  of  the 
tl^ists  assumed  by  them,  are  on  the  responsibility  of  the  Cashier  and  of 
his  sureties.  {71} 

ll&e  official  bond  of  the  Cashier,  must  be  construed  to  cover  all  defiiults  in 
du^,  which  are  annexed  to  the  office,  from  time  to  time,  bf  those  who  are 
authorized  to  control  the  afFuis  of  the  bank ;  and  the  sureties  in  the  bond 
are  presumed  to  enter  into  a  contract,  with  reference  to  the  ris^hts  and 
authorities  of  tiie  president  and  directors,  under  the  charter  and  oy-laws. 

On  a  joint  and  several  boiid»  Ihe  phdntiff  may  sue  one  or  all  of  the  obligors  3 
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bu^  in  ttrictnesi  of  law,  he  cannot  sue  an  intennediate  number.  He 
must  sue  all  or  one.  But  if  such  error  is  not  taken  advantage  of  by  plea 
in  abatement,  it  is  waived  by  pleading  to  the  merits.  {73| 

Accotdiiig  to  modem  decisions^  a  fwUe  prmegui  dot9  not  amount  to  a  re- 
|p«sn<t  but  simply  to  an  agreement  not  to  proceed  further  in  that  suit,  as 
to  the  particular  perBon,  or  caiuie  of  action,  to  which  it  was  applied.v  }74l 

In  an  action  on  a  joint  and  several  bond,  some  of  parties*  sureties^  severed 
in  their  pleadings  from  the  principal,  and  a  trial  and  verdict  were  had 
affainst  them ;  afterwards  the  principal  was  called  upon  to  plead,  and  he 
did  so— judgment  was  then  entered  against  the  furetes,  and  a  nolkproa^ 
qui  entered  against  the  pnncipal.  To  this  judgment,  or  the  prbeeedingsy 
no  exception  was  taken  m  the  Court  below,  nor  was  a  new  trial  asked 
by  the  sureties.  11>e  Court  held,  that  there  is  no  decision  exactly  in  point 
to  the  case  t  that  there  is  no  distinction  between  the  entiv  of  a  noUtpn* 
jegui^  before,  and  the  entiy  after  judgment,  as  applicable  to  this  case. 
The  decisions  of  the  Courts  of  the  United  States,  upon  this  proceeding, 
have  been  on  the  ground  that  the  question  is  matter  of  practice  and  con- 
▼enience.  \7S} 

When  the  defeqdante  sever  in  their  pleadings,  a  noUe  prosequi  ought  to  be 
albwed  against  biie  defendant  It  is  a  practice  which  violstes  no  rules  of 
pleading,  and  will  generally  subserve  the  pubfic  convenience.  In  the  ad' 
ministration  of  iustice,  matters  of  form^  not  absolutely  subjected  to  au- 
thority, may  well  yield  to  the  substantial  purposes  of  justice.  {80} 

AN  Act  of  Congress  was  passed  on  the  I6th  of  May  1812, 
entitled  <*  An  Act  to  incorporate  a  bank  in  the  town  of  Alexan- 
dria, by  the  name  and  style  of  the  Mechanics  Bank  of  Alex- 
andria;" which  institution  soon  afterwards  went  into  opera- 
tion ;  subacriptions  for  filling  up  the  capital  stock  of  the  c^- 
poration  and  bank,  having  been  opened  in  the  town  of  Alexan- 
dria, on  the  first  Monday  in  June  1812,  under  the  direction  of 
fifteen  conimis$ioners,  appointed  for  ihat  purpose.  On  the  Sd 
of  September  1817,  Philip  H.  Minor  was  elected  Cashier  of  the 
bank;  an^,  on  the  same  day,  by  a  resolution  of  the  Board  of 
Directors,  it  was  ordered,  **  that  the  present  officers  of  the 
bank,  do  the  whole  duties  of  the  bank." 

In  the  office  of  Cashier  Philip  H.  Minor  was  the  successor 
of  William  Patton  junr.,  who  diedin  August  1817;  and,  be- 
fot-e  his  appointment  as  Cashier,  Philip  H.  Minor,  (who  had 
several  years  preceding  served  as  an  officer  of  the  bank,  for 
some  time  as  discount  clerk,  and  afterwards  as  book-keeper;) 
had,  in  March  1817,  been  appointed  teller  lor  one  year,  ending 
in  March  1818,  from  the  time  of  his  apppintment;  and  had 
given  approved  bond  and  security,  conditioned  that  he  would 
well  and  truly  execute  the  duties  of  the  office  of  teller.  After 
the  appointment  of  Philip  H.  Minor,  in  September  1817,  to  be 
Cashier  of  the  bank ;  and  the  order  of  the  Board,  on  the  same 
day,  relative  to  the  whole  duties  of  the  bank  being  performed 
by  the  then  officers  of  the  bank :  no  renewal  of  the  appoint^ 
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ment  of  teller  wa8  mtfde^  and  he  usually  performed  the  duties 
of  Cashier  %nd  teller. 

On  the  19th  day  of  Marclr  181%  Philip  H.  Minor,  and  the 
plaintiffs  in  error,  executed*  a  joint  and  several  bond,  in  the 
sum  of.  twenty  thousand  dollars,  which  contained  the  follow- 
ing condition  »— 

♦*  Whereas  the  above  bound  Philip  H.  Minor,  hath  been 
duly  elected  to  the  office  of  Cashier  of  the  Mechanics  Bank 
of  Alexaiidria,  the  conditions  of  the  above  obligation  are  such, 
that,  if  the  above  bound  Philip  H.  Minor,  shall  well  and  truly 
execute  the  dutM  of  Cashier  of  the  Mechanics  Bank  of  Alex* 
andria,  then,  this  obligation  to  be  void,  but  otherwise,  shall 
remain  in  full  forte  and  virtue  in  law. 

"Philip  H.  Mfnoh, 
"  George  Minor. 
**p.  Minor, 
**WiLjLiAM  Minor, 
'^Smfth  Minor." 

In  the  Circuit  Court  of  the  district  of  Columbia,  for  the 
county  of  Alexandria,  the  defendants  in  error  instituted  an  ac- 
tion of  debt  upon  this  bond,  against  all  the  obligors;  and  the 
declaration  filed  in  the  same,  was  for  the  penalty,  without  tak- 
ing notice  of  the  condition. 

Oyer  of  the  bond  and  condition  having  beeti  prayed.  Sec, 
the  defendants  bein^  the  sureties  of  Philip  H.  Minor,  to  wit: 
George  Minor,  Darnel  Minor,  William  Minor,  and  Smith  Mi*> 
nor,  pleaded  joint  pleas,  separate  from  Philip  H.  Minor,  the 
Cashier  of  the  bank.  The  substance  of  these  pleas  was  as  fol- 
lows ^-^ 

1.  The  Mechanics  Bank  w^s  not  competent  to  sue,  because 
the  commissioners,  who,  by  the  Act  of  Incorporation,  were 
authorized  to  open  and  take  subscriptions  to  the  capital  stock 
of  the  company,  and  who  took  the  subscriptions,  had  collude 
ed  with  the  subscribers  to  the  stock,  and  that  180,000  dollars 
of  the  stock,  had  been  fraud^ntly  subscribed;  and  that  an  elec^ 
tion  for  directors  of  the  bank  was  fraudulently  and  illegally 
held,  by  which  the  persons  named  as  commissioners,  were  elect- 
ed the  directors  of  the  bank ;  the  votes  of  the  fraudulent  hold- 
ers of  the  stock,  amounting  to  180,000  dollars,  having  been 
taken  at  the  said  election ;— that  afterwards,  the  sums  paid 
by  the  fraudulent  or  collusiAre  holders  of  the  180,000  dollars 
stoqk,  were,  by  the  President  and  Directors,  paid  back  to  them ; 
and  thereby  the  capital  was  diminished  to  520,000  dollars; 
and,  by  the  said  proceedings,  the  capital  stock  of  the  bank 
was  reduced  below  500,000  dollars,  as  was  coUusively  held  out 
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Ii>  the  public ;  without  this,  that  the  plaintiffs,  the  obligees  in 
the  bond,  or  any  other  person  whatsoever,  at  the  time  and 
limes  of  makings  the  said  bond,  and  of  commencing  the  suit 
ihereon,  or  at  any  time  whatsoever  used,  claimed,  or  exercis* 
4id,  or  yet  use,  claim,  or  exercise,  the  name  and  stile,  privileges, 
and  capacities,of  the  said  supposed  corporation,  or  ever  claim- 
eA  to  compose  the  same,  otherwise,  or  by  any  other  ways  or 
means,  or  in  atiy  other  manner  or  form  whatsoever,  than  in  vir- 
tue of  the  said  subscription^  conducted  and  concluded  as  afore- 
said; and  so  the  said  defendants  say,  the  said  supposed  writ- 
ing, obligatory  in  manner  and  fdrm  aforesaid  mache,  is  utterly 
inoperativa  and  void  in  iaw;  and  this,  rhey  arc  ready  to  verify^ 
&c- 

The  second  plea  states,  that  the  defendants  ought  not  to  be 
chargeflf  &c.  Sec,  because  the  plaintiffs  demand  the  said  debt, 
and  bring  this  action,  as  pretending  and  claiming  to  be  a  cor- 
poration aggregate,  in  and  by  virtue  of  the  Act  of  Congress^ 
^mentioned  in  the  first  plea,  by  the  name  of  the  Mechanics  Bank 
of  Alexandria,  to  be  composed  of  the  subscribers  to  the  said 
Mechanics  Bank  of  Alexandria^  which^subscribers  were  not  in 
being  at  the  time  of  the  passing  of  the  said  Act,  but  were  to  be 
composed  of  such  persons- only,  as  thereafter  jnight  subscribe 
thereto,  according  to  the  provisions  of  the  Act;  whereas  the 
subscriptions  Were  not  taken  according  to. the  said  provisions, 
so  as  to  entitle  the  persons  pretending  to  be  subscribers  to  the 
said  Bank,  and  their  successors  and  assigns^ to  compose  the  said 
corporation,  wherefore' there  was  not  any  person  authorized^ 
or  lawfully  competent  to  take  the  bond,,  which  is  the  subject  of 
this  unit;  nor  was  there  any. such  person,  at  the  commence* 
meut  of  this  suit,  capable  of  instituting  and  prosecuting  the 
same,  but  that  the  said  persons  did,  unjustly  and  illegally  ar- 
rogate to  themselves  to  cohtpose  the  said  corporation,  without 
the  capital  stock  having  been  filled  .by  subscription,  or  the  sup- 
posed corporation  haviitgbeen  composed  of  actual  subscribers 
to  the  Bank,  pursuant  to  the  directions  of  the  said  Act  of  Con- 
gress,' or  other  lawful  warrant  whatsoever,  contrary  to  the  pur- 
view and  effect  of  the  said  Act  of  Congress;  and  so  the  de* 
fendants  say,  that  the  said  writing  obligatory,  was,  at^the  tim^ 
of  making  the  same,  and  is,  utterly  void  in  law,  &c 

The  third  plea  alleged  that  the  Cashier  had  well  and  truly 
performed  the  condition  of  the  bond,  according  to  the  tertor 
and  effect,  -and  the  true  intent  and  meaning  of  it. 

The  fourth  plea  alleged  that  the  Cashier  had  performed  the 
condition  of  ihe  bond,  **  to  the  best  of  his  ability,  skill  and 
judgment,"  without  any  frand,  deceit,  or  wilful  default,  or 
breach  of  duties,  whatever. 

The  fifth  plea  alleged  that  the  Cashier  had  performed  his  dii- 

Vofc.  I.  G 


Digitized  by 


Google 


50  SUPREME  COURT. 

(Minor  et  a1.  t».  The  Mechanics  Bunk  of  Alexandria.) 
ties,  in  obedience  ta,  had  in  pursuance  of,  the  rules,  ordefs^ 
usages  and  customs  of  trade  ajid  business,  ordained,  establish- 
edt  and  prac^tised  in  the  Bank,  by  authority  of  the  President 
and  Directors  thereof.. 

The  sixth  plea  asserts,  that  although  the  duties  of  the  Cash- 
ier had  not  been  performed  by  him»  yet  the  non-pcrformaiicr 
w^s  by  the  wrong,  connivance  and  peimission  of  the  President 
And  Directors  of  the  institution. 

The  seventh  plea  states,  that.the  Bank  had  not  been  damni- 
fied by  the  acta-x)f  the  Cashier. 

The  eighth  plea  was,  that  although  the  BanK  was  damnifi- 
ed 'by  the  acts  of  the  Cashier,  yet  it  was  by  the  wrong  and  cou- 
nivance  of  the  President  and  Directors,  Sec. 

The  ninth  plea  states  that  the  business  and  affairs  of  tao 
Company,  and  the  conduct  and  duties  of  the  Cashier,^!  e 
performed  under  the  regulation  and  management  of  the  Presi- 
dent and  Directors,  who  had  been  chosen  according  to  the  pro- 
visions'^of  the  Act  of  Incorporation;,  and  if,  at  any  time,  the 
corporation  has  sustained  damage^  since  the  making  of  the 
writing  obligatory^  by  reason  of  any  matter  contained  therein, 
it  has  been  by  the  wrong«  connivance  of  permission  of  the  said 
President  and  Directors. 

To  the  first  and  second  pleas,  the  plaintiffs  below  put  in  ge- 
neral demurreps,  and  pn  each  of  the  seven  remaining  picas, 
issue  was  taken  by  general  replications;  all  precisely  in  the 
same  terms,  as  follows : 

*^  And  the  said  Mechanics.  Bank  of  Alexandria^  by  Tho- 
mas Swann^  theif  attorney,  say  they  ought  not  to  beprcclud- 
ed^  &c  because  they  say  that  th<i  said  cause  of  action,  in  the 
declaration  mentioned,  did  accrue  as  in  the  said  declaration 
and.  breaches  are  set  forth ;  without  that,  that  the  matters  set 
forth  in  the  said  plea,  arc  true;  and  this  they. pray  inay  be  in- 
quired of  by  the  country,,  and  the  defendants  likewise." 

But  at  the'  next  term,  the  plaintiffs  withdrew  these  general 
replications  as  to  the  Crd  and  4th  pleas;  and  to- these  two  picas 
put  in  special  t*eplications,  leaving  the  issues  on  the  remaining 
five  to  stand  on  the  general  replications  and  issues  as  above.-^ 
The  replications  thus  put  in  to  the  dd  and  4th  pleas,  and  re- 
joinders of  the.  defend  ants,  taking  issue  upon  the  same,  (being 
precisely  in  the  same  terms.  mukUis  niutmdis^  to  e^ch,)  were 
as  follow^ : 

^  And  the  said  Mechanic*  Bank  of.  Alexandria,  by  Thomas 
Swann,  their  attorney,  say,  that  they  ought  not  to  be  precluded 
from  having  and  maintaining  their  action,  aforesaid  against  the 
said  defendants,  George  Minor,  Daniel  Minor,  William  Minor, 
and  Smith  Minor,  by  any  thing  alleged  by  the  said  defendants 
in  their  third  plea,  plesided  as  aforesaid :  Because  they  say 
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(Minor  et  al.  tw.  The  Mechanics  Bank  of  Alezamlria.) 
that  the  Board  of  Directors  of  the  said  Mechanics  Bank  of 
Alexandria,  in  pursuance  of  the  authority  granted  to  them  by 
the  Act  of  Congre&s,  incorporating  the  said  Bank,  did  duly 
make  and  declare  sundry  by-laws  for  the  government  of  the 
said  Bank,  its  officers  and  affairs,  and,  among  other  laws  so 
made  and  declared  as  aforesaid,  they  did  enact  and  declare,  in 
substance,  as  follows,  to  wit : 

Section  ^M,  article  5th.  It  shall  be  the  duty  of  the  Cashier 
to  countersign,  at  the  Bank,  all  the  bids  or  notes  to  be  signed 
by  the  President,  by  order  of  the  Directors ;  carefully  to  observe 
the  conduct  of  the  persons  employed  under  him ;  duly  to  exa- 
mine into  the  settlement  of  the  cash  account  at  the  Bank;  count 
the  money  deposited  in  the  vaults  every  evening;  compare 
the  amount  thereof  with  the  balance  of  the  cash  account  of  that 
day,  and,  in  case  of  disagreement,  report  the  same  to  the  next 
meeting  of  the  Directors ;  to  see  that  all  deeds  appertaining 
are  duly  recorded ;  and  to  do  and  perform  all  other  duties  that 
may,  fi'oni  time  to  time,  be  required  of  him  by  the  Pre- 
Hident  or  Board  of  Directors  relative  to  the  affairs  of  the  in- 
stitution. 

Article  6tlu  It  shall  he  the  duty  of  every  other  officer,  clerk^ 
.md  servant  of  the  Bank,  to  do  and  perform  all  other  duties, 
that  may,  from  time  to  time,  be  required  of  them  respective- 
ly, by  the  President  and  Cashier;  and  in  no  case  to  divulge 
the  transactions  of  the  Bank. 

Article  8th.  That  no  officer  of  the  Bank,  the  President  ex- 
cepted, shall  leave  the  Bank  after  it  closes,  until  the  Cashier's 
account  shall  be  found  to  agree,  or  if  it  does  not  agree,  until  a 
strict  examination  be  made  to  discover  the  error. 

Section  Sd,  Article  3d.  That  no  discount  shall  be  made 
without  the  consent  of  a  majority  of  the  Directors  present ; 
nor  shall  any  reason  be  required  by  the. Directors  to  each  other, 
nor  assigned  to  the  public,  for  refusing  discounts. 

Which  said  by-laws,  so  made,  enacted,  and  decla'^H.  as 
aforesaid,  were;  at  the  time  of  the  sealing  and  delivery  of  the 
writii^  obligatory,  in  the  declaration  mentioned,  in  full  force 
and  eficct.  And  the  said  plaintiffs  say,  that  the  said  Philip 
ti.  Minor,  in  the  said  writing  obligatory  mentioned,  was  duly 
appointed  Cashier  of  the^said  Mechanics  Bank  of  Alexandria; 
and,  in  virtue  of  his  said  appointment,  did  accept  the  office  of 
said  Cashier;  and,  on  the  day  of  the  date  of  the  said  writing 
obligatory  in  the  declaration  mentioned,  did  thereupon  enter 
upon  the  duties  of  the  said  Cashier;  and  the  said  plaintiffs 
further  say,  that  the  said  Philip  H.  Minor  did  not  well  and 
truly  execute  the  duties  of  the  said  Mechanics  Bank,  as  Cash- 
ier of  the  said  Bank^  according  to  the  tmc  intent  and  meaning 
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(Minor  et  d.  w.  The  Mechuiie*  Bank  of  Alenndria.) 
of  the  condition  of  the  said  writing  pblig^atory,  but  violated  his 
duty  as  Cashier  aforesaid^  and  broke,  the  condition  of  the  'said 
writing  obligatory,  in  the  following  instances:  that  is  to  say, 

1.  That,  durine  the  period  thai  the  said  Philip  H.  Minor 
acted  as  Cashier  of  the  said  Mechanics  Dank,  under  the  writ- 
ing obligatory,  as  aforesaid,he^  the  said  Philip, as  Cashier  afore- 
said, received  into  his  custody,  and  keeping  the'  moneys  of  tlic 
said  Bank,  amounting  to.  very  large  sums:  that  is  to  say^ 
amounting  altogether  to  five  hundred  thousand  dollars  and  up- 
wards y  which  said  moneys,  so  received  as  aforesaid,  the  said 
Philip,  although  often  required,  hftth  failed  to  account  for, 
or  to  pay  over  to  the  said  Bank,  or  to  majce  a  correct  report  of 
the  same,  from  time  to  time,  to  the  Board  of  Directort  of  the 
said  Bank. 

fid.  And  further,  that  he,  the. said  Philip,  duHng  the  period 
aforesaid,  and  in  his  capacity  of  Cashier  atbresaid,  wrongfully, 
and  contrary  to  the  duty  of  his  office  of  Cashier  aforesaid,  did 
waste,  and  suffer  to  be  wasted,  of  the  moneys  of  the  said^ 
Bank,  in  his  care  and  custody,  as  Cashier  aforesaid,  the  sum  of 
thirty  thousand  dollars  and  upwards,  whereby  the  same  ^- 
came  entirely  lost  to  the  said  Bank. 

dd.  And  Uie  said  plaintiffs  further  say,  that  the  said  Phiiipt 
during  the  period .  aforesaid,  and  in  his  capacity  of  Cashier 
aforesaid,  wrongfully,  and  contrary  to  the  dutv  or  his  ofRce  of 
Cashier  aforesaid,  and  without  the  authority  of  the  said  Bank, 
did  apply  and  appi:ppriate,  of  the  proper  money.of  the  said  Bank 
in  his  care  and  custody,  as  Cashier  aforesaid,  to  his  own  proper 
use, the  sum  of  five  thousand  seven  hundred  and  twenty-eight- 
dollars,  and  to  the  use  of  Thomas  J.  Minor  and  >  23,179.00 
himself,  the  said  Philip  M.  Minor,  the  further  sum  of  >  4,898. 63 

5,0r7.6S 
« so  that  the  said  sums .  w^re  entirely  lost  to  the  said  Bank. 
4th.'  And  the  plaintiffs  further  say,  that  the  said  P.  H.  Mi- 
nor, during  the  period  aforesaid,  and  in  his  capacity  of  Cashier 
aforesilid,  wrongfull]jr  and  contrary  to  the  duty  of  his  office  of 
Cashier  aforesaid,  anil  without  the  authority  of  the.  said  Bank, 
did  pay  away,  and  did  suffer  and  perlhlt  to  be  paid  away,  of 
the  proper  moneys  and  funds  of  the  said  Bank  in  his  care  and 
keeping,  as  Cashier  aforesaid,  to  Jabee  B.  Rooker,  divers  sums 
of  money,  amounting  altogether  to  the  sum  of  4,967  dollars  30 
cents ;  and  to  one  Francis  Adams,  divers  others  sums,  amount- 
ing altogether  to  the  sum  of  1,884  dollars  18  cents;  and  to 
William  F.  Thornton  divers  other  sums  of  money,  amounting 
altogether  to  the  sum  of  of  7,407  dollars  fi5  cents ;  and  tb  Ben- 
jamin G.  Thornton  diveris  other  sums  of  money,  amounting 
altogether  to  the  sum  of  4;810  dollars  74  cents;  and  to  Lcwi?s 
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(Blinor  et  ad.  nv.  The  H^Kmnics  Bank  of  Alexandrit.) 
Hipkins  the  sum  of  2,375  dollars;  and  to  Robert  Young  divefft 
other  sums  of  money,  amounting  altogether  to  the  sum  t>f 
9,294  dollars  44  cents ;  so  that  the  said  several  sums  <^  money 
irere  entirely  lost  to  the  said  Bank. 

5th.  And  the  said  plaintiffs  further  say,  that  the  said  Philip 
H.  Minor,  during  the  period  aforesaid,  and  in  his  capacity  of 
Cashier  aforesaid,  and  without  the  authority  of  the  said  Bimk, 
did  endorse  upon  a  certain  check^  drawn  by  Lewis  Uipkina 
upon  the  said  Mechanics  Bank,  in  favour  of  **note  in. city- or 
bearer"  for  3000  dollars,  that  the  same  was  ^^good$**  when  in 
fact  and  in  truth,  the  said  Lewis  Hipkini  had  no  money  or 
ftmds  in  the  said  Mechanics  Bank,  at  the  time  of  the  said  en- 
dorsement, to  pay  the  said  check,  nor  ha^  he,  at  any  time 
since,  had  in  the  said  Bank  any  nioney  or  funds  to  pay  the  said 
eheck^  so  endorsed  as  aforesaid,  and  the  said  Bank  have  actu- 
ally paid  and  taken  upon  themselves  the  payment  of  the  same. 
'  rth.  And  the  said  plaintiiTs  further  say,  that  Benjamin  G. 
Thornton,  on  the  18th  day  of  Dtecember,  1818,  drew  a  certyiin 
bill  or  draft  upon  a  certain  Bank  in  the  state  of  Ohio,  tailed 
the  Bank  of  New  Lancaster;  which  bill  or  draft  was  in  sub- 
stance as  follows : 

"Alexandria,  December  18,  1818.  Cashier  Bank  of  Nfew- 
Lancastcr,  Ohio.  Pay  to  the  order  of  W.  F.  Thoniion,  ten 
^ys  after  sight,  four  thousand  seven  hundred  and  fifty  dollars^ 
and  charge  the  same  as  per  advice,  to  yours,  &cc. 

B.  G.  Thornton.'* 

And  the  said  plaintiffs  say,  thftt  the  said  Philip  H.  Minor, 
while  he  acted  as  Cashier  aforesaid,  under  the  writing  obliga- 
tory aforesaid,  wrongfully,  and  contrary  to  the  duty  of  his  of. 
fice  of  Cashier  aforesaid,  and  without  the  authority  of  the 
said  Bank,  did  advance  and  pay,  upon  the  credit  of  the  said 
draft  or  bill,  to  William  F.  Thornton  and  Lewis  Hipkins, 
the  amount  of  the  said  draft :  that  is  to  say,  the  sum  ot  4750 
dollars ;  by  means  of  which  said  ,  advancement,  so  made 
as  aforesaid,  the  said  sum  has  been  entirely  lost  to  the  said 
Bank. 

8th.  And  the  said  plaintilTs  further  say,  that  the  said  Phi- 
lip H.  Minor,  while  he  acted  as  Cashier  aforesaid,  under  the 
writing  obligatory  aforesaid,  wrongfully,  and  contrary  to  his 
duty  as  Cashier,,  and  with  a  view  to  deceive  atid  mislead  the 
Board  of  Directors  of  the  said  Bank,  did  make  sundry  false 
and  erroneous  entries  in  the  books  of  the  said  Bank,  in  his 
care  and  custody  as  Cashier  aforesaid ;  and  among  others,  the- 
following,  to  wit :  a  charge  against  the  Bank  of  Alexandria,  of 
the  date  of  the  31st  of  August,  1818,  for  the  sum  of  1791'  dol- 
lars; and  another  against  the  Bank  of  Potomac,  of  the  date 


Digitized  by 


Google 


54  SUPREME  COURT. 

(Muior  et  tH  fv.  The  "f <bchaiiict  Bank  of  Alexandria. ; 
of  th.e  Slst  of  August,  1818,.  for  the  sum  of  2581  dollars  ito 
cents ;  and  another  agaitist  the  Bank  of  Washington,  of  the 
date  of  the  2d  of  March,  1818,  for  1000  dollars;  when  in  fact 
and  in  truth,  at  the  periods  aforesaid,  there  was  nothing  due 
from  the  said  last  mentioned  Banks  to  the  said  Mechanics 
Bank ;  by  means  of  which  said  false  entries  and  charges,  the 
said  Mechanics  Bank  have  .lost  the  said  several  sums  of  mo- 
ney. All  which  said  several  matters  and  things  the  said  plain- 
tiffs are  ready  to  verify.     Wherefore,  kc 

To  these  pleas,  the  plaintiffs  in  error  put  in  the  following 
replication : 

**  And  the  said  defendants,  George  Minor,  Daniel  Minor, 
William  Minor,  and  Smith  MiAor  say,  that  the  said  Mechan- 
ics Bank  of  Alexandria  ought  not  to  have,  or  maintain,  their 
aforesaid  action  against  the  said  defendants,  by  reason  of  any 
thing  by  the  said  Mechanics  BaniL  of  Alexandria,  in  their  said 
replication  to  the  said  third  plea  of  the  defendants,  above  in 
reptying  alleged ;  because  th^y  say  that  the  said  Philip  H. 
Minor,  in  the  said  plea  and  replicsktion  named,  did  not  violate 
his  duty  as  Cashier  aforesaid,  and  break  the  said  condition  of 
the  said  writing  obligatory^  in  the  instances  by  the  said 
Mechanics'Bank  of  Alexandria,  in  their  said  replication  above 
pleaded  and  alleged,  nor  in  any  of  them,  with  or  by  means  of 
any  fraud,  or  di*ceit,  or  witfiil  default  whatjsoever.  And  this 
they  pray  may  be  inquired  of  by  the  country— and  the  said 
Mechanics  Bank  of  Alexandria  in  like  manner." 

At  the  ^ame  term,  the  demurrer  to  the  first  and  second  pleas, 
and  the  issues  on  the  remaining  seven,  between  the  plaintiffs 
and  the  four 8fireiie9j  were  respectively- argued  and  tried;  the 
first  and  second  pkaswere  adjudged  insufficient,  on  g<Sneral 
demurrer  $  the  issued  were  found  for  the  plaintiffs,  aad  dama- 
ges, in  gross,  upon  all  the  Issues  and  breaches,  assessed  against 
the  four  nire<ie«v  a^t  8607  dollars  30  cents ;  and,  upon  the  motion 
of  the  plaintiffs,  a  rule  was  then  laid  on  the  principal  obligor 
and  co'defendan^  Philip  H.  Minor,  to  plead  to  issue  on  the 
morrdw.  In  compliance  with  which  rule,  he  did,  within-  the 
time  prescribed,  plead  five  several  matters  in  bar;  the  same, 
muiati9  fmi^avuK^  as  the  thirdt  fourth,  fifth,  sevemh  and  ninth, 
of  the  aforesaid  pleas,  put  in  by  the  co-defendants,  his  sureties. 
A  day  wiis  given  at  the  next  ensuing  term,  to  the  plaintiffs,  to 
reply:  at  which  term,  the  plaintiffs  took  a  judgment  on  the 
judgiiient  agsdnst  the  four  defendants,  with  whom  the  several 
issues  had  ^eniried  as  aforesaid ;  and  then  entered  a  noBB pro- 
sequi as  against  the  co-defendant^  Philip  H.  Minor,  who  there- 
upon recovered  judgment  for  costs  against  the  plaintiffs. 

On  the  trial  of  the  cause  iii  the  Circuit  Court,  a  bill  of  ex- 
ceptions was  taken  to  the  opinion  of  this  Court,  upon  certain 
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(Minw  et  aL  w.  The  Mechanics  Bank  of  Alexandria.) 
instnictions  which  the  Court  was  requested  to  give  to  the  jury. 
The  Court  instructed  the  jury,  according  tp  the  expressed  de- 
sire of  the  plaintiffs  below,  except  as  hereafter  stated,  but  re- 
fused to  charge  the  jury,  as  requested  by  the  counsel  of  the  de- 
fendants. 

The  instructions  given  by  the  Court,  on  the  motipn  of  the 
plaintiffs'  counsel,  and  on  the  evidence  given  in  the  cause, 
were— 

1st  If  the  jury,  from  the  evidence  aforesaid,  should  be  of 
opinion,  that  the  said  Philip  H.  Minor,  upon  his  leaving  the 
Mechanics  Bank  of  Alexandria,  that  is  to  say,  on  the  9th  day . 
of  March  1819,  failed  to  pay  over,  or  to  account  to  the  said, 
bank,  for  any  portion  of  the  moneys  of  the  said  bank,  receiv- 
ed by  him  as  Cashier  of  the  said  bank,  while  he  acted  as  Cash- 
ier of  the  said  bank,  under  the  writing  obligatory,  in  the  decla- 
ration mentioned,  then,  the  jury  may,  and  ought,  to  infer,  that 
the  said  moneys,  so  unaccounted  for,  were  wilfully  wasted  by  the 
said  Philip  H.  MLioK  or  applied  to  his  own  use;  and  that,  un- 
der such  circumstances,  the  defendants  are  liable  to  the  bank,  * 
for  the  moneys  which  he  so  failed  to  pay  over,  or  account  for, 
to  the  said  bank. 

2d.  And  the  said  plaintiffs  requested  the  Court  further  to  in- 
struct the  jury,  that  if,  from  the  evidence  aforesaid,  they  should 
be  of  opinion,  that  the  said  Philip  H.  Minor,  while  he  acted 
tiB  Cashier  aforesaid,  under  the  writing  obligatory  aforesaid, 
did  wilfully  pay  or  apply,  or  did,  knowingly  and  wilfully,  suf- 
fer or  perniit  to  be  paid  away  or  applied  ta  the  use  of  Thomas 
I.  Minor  and  himself  jointly,  or  to  himself  individually,  any 
portion  of  the  funds  or  moneys  of  the  said  bank,  without  the 
authority  of  the  Board  of  Directors  of  the  said  bank,  so  that 
the  said  sums,  or  any  part  thereof^  were  lost  to  the  said  bank ; 
that  the  said  defendants  are  liable  for  the  said  moneys  or  funds 
so  paid  away,  or  applied  and  lost^ 

3d.  And.  the  said  plaintiffs  prayed  the  Court  further  to 
instruct  the  jury,  that  if,  fi*om  the  evidence  aforesaid,  they 
should  be  of  opinion^  that  the  ^aid  Philip  H.  Minor,  while  he 
acted  as  Cashier  aforesaid,  under  the  writing  obligatory  afore- 
said, wilfully  paid  away  or  appropriated,  or  knowingly  suffered 
or  permitted  to  be  paid  away,  or  appropriated  to  the  use  of 
Jabeas  .B.  Booker,  Wm.  F.  Thornton,  Benjamin  G.  Thornton, 
Lewis  Hipkins,.  and  Francis  Adams,  or  to  either  of  them,  the 
moneys  and  funds  of  the  said  bank,  without  the  authority  of 
the  Board  of  Directors  of  the  said  bank,  so  that  the  said  mo- 
neys or  funds,  or  any  part  thereof,  were  entirely  lost  to  the  said 
bank;  then,  the  aaid  defendants  are  liable  for  the  said  moneys* 
so  paid  away,  or  appropriated,  and  lost. 

Upon  the  first,  and  second  i^ues^  beinf>:  the  issues  nnder  the 
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(Minor  et  ft],  tt.  The  Mecbiuiics  Bank  of  Alexandtuu) 
thml  and  fourth  pleas — and  upon  the  thirds  heiog  the  issur 
joined  on  the  fifth  plea,  the  Court  gave  the  instructions  as  pray- 
ed  for,  by  the  counsel  for  the  bank.  Upon  the  third  issue,  be- 
ing the  issue  joined  in  the  fifth  plea,,  the  Court  gave  the  first 
instruction,  with  the  addition  of  the  following  words: — **  un- 
less such  failure  to  pay  over,  or  account,  for  the  money  so  re- 
ceived, by  the  said  Philip  H.  Minor,  was  in  obedience  to,  and 
in  pursuance  of,  the  directions,  rules,  orders,  usages,  and  cus- 
toms of  trade  and  business,  ordained,  established,  and  practis- 
ed, in  the  said  bank,  by  the  autliority  of  the  said  President  and. 
Directors," 

Upon  the  fourth  issue,  being  the  issue  joined  under  the  sixth 
plea,  the  Court  gave  the  instructions  prayed  for,  adding,  in 
each  instruction,  after  the  words  *^  directors  of  the  said 
bank,"  the  words,  *^  and  without  the  wrong,  connivance,  or 
permission,  of  the  said  President  and  Directors. " 

Upon  the  fifth  issue,  being  the  issue  joined  in  the  seventh 
plea,  the  Court  gave  th^  first  instruction,  adding  the  words, 
**if  the  jury  should  be  also  satisfied,  by  the  evidence,  that  mo- 
neys, which  the  said  Philip  H.  Minor  so  failed  to  pay  over, 
or  account  for,  were  thereby  lost  to  the  bank;"  and,  upon  thia 
issue  also,  the  Court  gave  the  second,  and  third  instructions. 

Upon  the  sixth  and  seventh  issues,  the  Court  gave  the  se- 
cona  and  third  instructions,  adding  the  word^  to  make  them 
applicable,  to  the  fourth  issue;  and  upon  the  sixth  issue,  thei 
Court  also  gave  the  second  and  third  instructions,  adding,  in 
each  instruction,  after  the  words  ^  Directors  of  the  said  bank," 
the  words,  "  and  without  the  wrong,  connivance,  or  permis- 
sion, of  the  said  President  and  Directors. " 

The  counsel  for  the  defendants,  then  moved  the  Court  to  in- 
struct the  jury, — 

1.  That  if  it  were  the  established  usage  and  practice  of  the 
said  bank,  that  the  Cashier  might,  in  his  discretion,  permit 
customers  to  overdraw,  and  to  have  checks  and  notes  charged 
up,  without  present  funds  in  bank;  and  for  the  Cashier  to  re- 
ceive and  pass,  as  cash,  checks  and  drafts,  upon  other  banks ; 
and  if  the  said  balances,  so  appearing  against  the  several  per- 
sons above  charged  on  the  books  of  said  bank,  aroae  out  of  the 
exercise  of  such  discretion,  by  the  said  Cashier,  and  in  the 
course  of  the  ordinary  transactions  of  said  bank,  and  pursuant 
to  established  usage  and  course  of  business  there  adopted,  and 
^)ersonally  known  to  the  saidTresident  and  Directors,  and  prao* 
tised  and  continued,  with  their  knowledge,  for  a  series  of  years, 
from  the  commencement  of  the  bank,  to  the  termination  of  the 
said  Philip  }L  Minor's  cashierbhip;  though  tlie  existence  of 
such  balances,  or  the  paiticului  circumstances  attending  them, 
were  not  formally  conunuuicatcd  tQ  the  Board  of  Directors. 
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the  jury  may  infer  the  appr6bation,  assent,  and  acquiescence, 
of  the  said  President  and  Directors,  as  to  such  usa^  and  coursf 
of  business. 

3.  That  if  the  said  balances,  appearing  against  the  several 
persons  above  charged  6n  the  books  of  said  bank,  ^rose  in  the 
course  of  the  ordinary  transactitms  of  said  bank,  pursuant  to ' 
the  esublished  usage  and  course  of  businesss  there  adopted,  and 
known  to  the  President  and  Directors,  snd  express^  or  tacitly 
acquiesced  in,  and  approved  by  them;  or  if  the  said  President^ 
and  a  majority  of  the  directors,  were  personally 'acquainted 
with  such  usage  and  course  of  business,  purposely  dy>nnived  at 
the  same,  and  declined  investigation,  then,  tne  jury  may  infer, 
that  the  same  were  approved  and  permitted  by  the  «aid  Presi- 
dent and  Directors,  though  no  formal  communications  of  the 
same  vtere'made,  by  the  said  Cashier,  to  the  Bqardof  Direc- 
tors, at  their  official  meethig:  a^d,  upon  finding;  snch  to  be  the 
fact,  the  jury,  its  to  such  balances,  should  find^f^  tl^e  defend- 
ants^ under  the  issues  joined  on  the  replications  to  the  si^h, 
^ghth,  and  ninth  pleas.  ' 

Which  instructions  the  Court  altogether  overrul^^  and  re-^ 
fused  to  give  to  the  jury. 

3.  If  the  jury  find,  from  the  evidence,  that  the  sevqral  offi- 
cers of  the  said  bank,  annually  appointed  by  the  said  rresi-^ 
dent  and  Directors,  as  aforesaid,  each  gave  separate  .bond  and 
security,  for  the  faithf gl  performance  of  the  duties  Jpf  his  of- 
fice ;-^that  the  said  William  Patton,  so  being  Cashier^  as  afoiip- 
said,  died  on  or  about  the  528th  fof  August,  next  ensuing  his 
last  appointment,  on  the  9th  of  Inarch  1817;  and  that  on  the 
third  day  of  September  following,  the  said  Philip  H.  Minor, 
having  all  along  aeted  as  teller,  under  his  saicl  appointment, 
as  such,  for  one  year,  from  M^h  1817,  was  duly  appointed 
Cashier,  in  plac^  of  said  Patto^,  and  gave  bond  and  security 
in  the  usual  form,  for  the  faithful  performance  of  his  duties  as 
such  Cashier;  being  at  the  same  time  under  bond  and  se- 
curity for  the  faithful  performance  of  his  duties  %s  teller, 
for  the  year,  ending  in  March  1818,  as  above  staf/ed;  that 
he  continued  to  be  such  Cashier,  under  his  said  appoint- 
ment, till  the  9th  of  March  1818,  when  he  was  again  i(ppointed 
Cashier  for  one  year ;  and  on  the  19th  of  the  same  month,  gave 
the  bond  now  in  suit ;— that  on  the  said  third  of  September 
1817,  the  said  President  and  Directors,  duly  passed  the  said 
prders,  of  that  date,  appointing  tlie  said  Philip  H.  Minor 
Cashiec, .  as  aforesaid,  and  directing  the  then  officers  of  the 
bank,  to  do  the  whole  duties  of  the  bknk;  and  did  not  then» 
or  a^y  tix^e  after  the  said  ninth  day  of  March  18)7,  make  any 
tiew  appointment  of  teller; — ^that  the  said  Philip  H.  Minor. 
from  the  time  of  his  first  appointment  as  Cashier,  usually  ber 
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formed  the  duties  of  teller;  which  duties,  as  well  as  those  of  Cash 
ier,  were  occasionally,  and  frequently,  during  the  continuance 
of  said  Minor  in  the  office  of  Cashier,  performed  by  the  other  offi- 
cers of  the  said  bank^  whilst  the  said  Minor  was  absent,  and 
otherwise  occupied  with  the  business  and  affairs.bf  said  bank^— 
that  the  separate  office  of  teller  was  established  at  the  first-insti- 
tution of  said  bank,  by  the  written  laws  and  ordinances  of  Xh<i 
President  and  Directors,  as  above  given  ia  evidence ; — that  af« 
tcr  the  said  Ppesident  and  Directors  ceased  to  appoint  a  dis- 
tinct person  as  teller,  as  aforesaid,  all  the  distinct  functions  and 
duties  of  teller,  and  the  forms  of  keeping  the  accounts  and 
transacting  the  business  by  the  Cashier,  or  some  other  officer 
of  said  bank,  in  the  name  and  capacity  of  teller,  were  pursued, 
the  same  as  wlien  the  office  of  teller  was  filled  by  a  distinct 
person ;  the  practice  being  still  continued,  of  placing  the  mo- 
ney of  the  bank,  intended  to  answer  the  current  demands  of 
«ach  day,  in  the  hands  of  the  officer  as  teller,  of  keeping  sepa- 
rate accounts  of  such  moneys,  and  of  all  deposits,  and  of  all 
payments  upon  checks  or  otherwise,  in  the  name  and  capacity^ 
of  teller;  such  accounts  being  distinct  and  separate,  and  in 
distinct  and  separate  books  from  those  kept  in  the  name  and 
capacity  of  Cashier;  and  that  the  said  Board  of  Directors,  and 
the  proper  committees  of  the  same,,  in  their  quarterly  and 
ether  examinations  and  reports  of  the  Hate  and  condition  of 
said  bank,  and  of  the  accounts  of  its  officers,  still  l^ept  up  the 
distinction  between  the  teller's  and  tlie  Cashier's  accounts,  and 
the  teller's  and  Cashier's  nM>ney;  then,«that  the  defendants  are 
.not  chargeable  in  this  action  fop  the  conduct  of  said  Philip  11. 
Minor,  in.  the  execution  of  the  duties  distinctly  appertaining 
to  the  office  of  teller,^  whilst  he  was  Cashier,  as  aforesaid. 

Which  instruction  the  Court  refused  to  give,  the  plaintiffs 
haviag  offered  in  evidence  to  the  jury^  the  following  by-law  of 
the  said  President  and  Directors,  to  wit  >— 

Article  fifth,,  in  section  second  of  tl^  by-laws,  above  giv€n 
tn  evidence;  and  having  also  offei*ed  in  evidence,  to  prove^. 
that,  after  the  appointment  of  the  said  Philip  U.  Minor  to  the 
office  of  Cashier,  on  the  9th  of  March  1818,  he  did,  in  fact, 
generally  perform  the  duties  of  teller,  with  the  knowledge  of 
the  President  of  the  said  bank;  from  which  it  was  competent 
for  the  jury  to  infer,  that  he,  the  said  Philip  11,  Minor,  as  Cash- 
jdv^  as  aforesaid,  was  required  by  the  President  of  the  said 
bank,  or  by  the  Board  of  Directors  of  the  said  bank,  to  per- 
form the  duties  appertaining  to  the  office  of  teller. 

Mr.  Taylor,  and  Mr.  Jones,  for  the  plaintiffs  in  error.— 

1.  The  Plaintiffs  below  sue  in  their  corporate  capacity,  un- 
der the  Act  of  Congress,  of  May  16, 1812,  and  no  such  cor- 
|>oration  ever  existed ;  it  was  to  exist  only,  on  the  happcninjc^ 
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of  a  future  e^eiit.    The  law  does  not  incorporate  a  company 
already  formed,  but  provides  for  the  erection  of  the  corpora- 
tion, upon  certun  conditions,  and  on  certain  forms  beings  com- 
plied with. 

The  demurrer  admits  the  facts  stated  in  the  first  and  se- 
cond  pleas,  and  the  corrupt  evasions  of  the  Act  prevented  the  cor> 
poration  evjbr  coming  into  existence.  The  obligors  in  the  bond 
were  not  thereupon  estopped,  as  the  bond  was  given  to  suppos- 
ed or  fictitious  persons,  and  not  to  an  existing  corporauon ; 
and  there  waa  no  one  in  esse  to  take  the  bond.  An  estoppal 
cannot  be  alleged  against  an  Act  of  Parliament  1  CIdtty'B 
PleadingBj  435.  Coimfn'9  Dig.  Abatement^  16.  3  Instrtidor 
OtncaUa,  89.    Story's  PkaSngSy  24. 

Dealing  with  a  pretended  corporation,  does  not  preclude  a 
party 'from  denying  iu  existence;  h  must  have  existed  de 
jure.  It  is  no  objection  to  the  matter  in  the  first  and  second 
pleas,  that  they  are  not  pleaded  in  bar  \  a  plea  that  goes  to 
show  that  there  never  was  such  a  person  as  the  plaintifl^  is  a 
plea  in  bar.     1  Bo$.  4-  PuM.  44.  1  CAt/ly,  425. 

The  general  rule  that  scaled  instruments  cannot  be  opened, 
has  exceptions,  and  in  cases  of  illegal  and  fraudulent  consider- 
ations, and  considerations  er  turpt  caum$  a  fraud  which  is  in- 
jurious to  the  public,  cannot  be  precluded  by  any  shield  of 
law.    2  ff'iUan's  Reports^  347.  2  Term  JiqxnrtSj  171. 

It  is  not  necessary  to  resort  to  a  mw.warranto^  to  determine 
the  existence  of  the  corporation.  1  he  defendant  in  an  action 
on  a  promissory  note,  may  call  upon  a  corporation,  if  plain- 
tiff, to<  show  ita  cl^rter,  and  the  same  principle  will  apply  in 
this  case.  A  quo  warranio^  or  mamlamus  would  be  proper,  if 
the  corporation  had  ever  existed,  but  that  was  not  the  tact  ill 
this  case;  and  it  is  not  an  answer  to  the  course  of  proceedings, 
here,  that  it  would  multiply  actions,  for  such  would  not  be  Uie 
fact. 

2«  As  to  the  effect  of  the  nolle  prosequi.  The  action  is  upqii 
a  joint  and  sevei^al  bond,  and  the  obligors  are  sued  jointly. 
The  sureties  appeared,  anci  took  a  separate  defence,  and  a  ver- 
dict was  obtained  against  them.  The  principal  pleaded,  after 
being  ruled;  and  at  the  subsequent  time  ano//e//ro«e^' was  en- 
tered against  him,  and  a  judgment  was  taken  against  the  sure- 
ties. 

The  proceeding  was  erroneous.  Upon  a  joint  and  several 
lM>nd,  all  the  parties  mi&st  be  sued  together,  or  each  must  be 
sued  separately— ^and  it  is  error  to  sue  less  than  all,  unless  the 
suit  be  against  one  only.  3  Term  Reports^  782.  1  Hen,  4*  Mtmx* 
ford^  62.  S  Afumfordy  187.  2  MaiU  <$•  Selwyn^  23.  2  Rwulolph^ 
446.  478.  174.  313.  2  i>fly,  387. .  5  Mumfordy  556.   1  mUiam 
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SaundtrBy  291.  vo/.  4.  207,  n.  2—91.  note  4.  1  Henry  Blatk.  106. 
1  Bob.  fr  P^l'  670.    1  Cliittyy  32,  33.  546. 

If  a  judgment  could  not  be  obtained  against  four  obligors, 
on  a  bend  given  by  five,  in  a  suit  so  institued,  it  cannot  be  ob- 
tained by  the  entry  of  a  nolle  prosequi  against  one.  1  SaunderB^ 
207.  1  CAi//v on /'/fa(/.,32. 38. 546.  SEspinasBeBNiBiPnmCaBeB^ 
47.  JeflFraytft.  Frebain-— Qhandler  »«.  Parks etal.  sisp.T^  The 
cases  which  impugn  the  doctrine  contended  for,  are  Noke 
VB.  Ingraham,  1  frtlson^  89.    5  JolmBon'B  StportB^  l6a 

If  the  parties  to  a  joint  and  several  bond  are  joined  in  an  ac- 
tion, they  never  can  be  separated;  and  if  one  is  discharged,  all 
are  discharged,  except  in  cases  of  infancy  and  bankruptcy.  1 
Henty  Bladc.^  108.  1  Bob.  ^  Pull.  630.  The  rationale  of  the 
rule  IS,  that  the  party  having  made  it  a  joint  contmct  by  his 
^uit,  cannot  afterwards  make  it  a  several  contract  3  Taunton^ 
307.  4  Taunton^  468. 

>  The  most  important  inquiry  in  this  case,  is  upon  the  in- 
structions given  oy  the  Court 

Mr.  Swann,  and  Mr.  Wirt,  Attorney  General,  for  the  de- 
fendants. 

The  instructions  first  given^  sustain  the  action,  and  sweep 
«way  the  defence,  taking  it  entirely  from  (he  jury^  The  words 
^*  well  and  truly^'  in  the  condition  of  the  bond,  mean  only  in- 
tegrity, not  capacity.  lOJohn.  271 — and  the  instruction  given 
considers  the  words  as  requiring  skilL  The  Cashier  acted 
according  to  the  instructions  of  the  President  and  Directors, 
and  to  the  usage  of  the  Bank.  The  instruction  given  precludes 
mistake,  and  denies  that  it  constitutes  a  defence/ 

The  demurrers  to  the  first  and  second  pleas,  -were  not  on  the 
ground  of  an  admission  of  the  facts,  but  the  pleas  were  con- 
sidered invalid.  It  was  not  obligatory  on  the  Bank,  that  the 
capital  should  be  500,000  dollars,  as  the  expression  that  it 
"  may"  consist  of  500,000  dollars,  authorizes  it  to  be  less,  if  it 
bhall  be  deemed  proper;  and  even  admitting  the  collusion 
charged,,  as  to  the  cix^ation  of  a  false  capital,  to  the  amount  of 
180,000  dollars,  the  remaining  capital  of  320,000  dollars  was 
sufficient,  under  the  charter.  The  pleas  are  also  insufficient, 
as,  although  collusion  is  set  up,  there  is  no  certainty  in  the 
charge  or  allegation  of  the  persons  concerned  in  it,or  the  place  of 
the  same.  The  whole  purpose  of  the  law  is,  to  limit  the  amount 
of  trading  by  the  Bank ;  and  it  is  not  a  fair  construction  of  the 
Act  of  Incarporation,  to  interpret  the  terms  **  may  consist" 
into  *^  must  consist"  The  company  went  into  existence  in 
1812,  and  the  Cashier  was  appointed  in  1817,  after  many  sue- 
^essivjs  years  of  business  by  the  Bank,  which  could  not  be  af^ 
fecl^d  by  the  proceedings  of  1812. 
Sp  The  plaintiffs  in  error  are  estopped  by  having  executed  this 
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bond  to  the  Bank,  from  denying  the  existence  of  the  corpora- 
tion.    JftOs*  Reports^  11, 12.  14  Johnson,  238. 

Where  the  matter  which  constitutes  the  ^und  of  an  alleg- 
ed esto|^pal  is  new,  it  is  necessary  to  state  it  by  plea,  but  not 
BO  when  it  is  contained  in  the  declaration.  1  Chitty'a  Pttad- 
ingt,  575. 

The  proper  mode  of  contesting  the  existence  of  the  corpo- 
ration, would  have  been  by  an  imbrmation,  in  the  nature  of  a 
fuo  toarranto  ^  and  it  does  not  rest  with  every  one  dealing  with 
a  corporation,  to  inquire,  when  called  tipon  t6  comply  with 
his  contract,  whether  it  exists  ?  It  was  not  necessary  to  set 
out  breaches,  until  the  defendants,  the  obligors  in  the  bond, 
had  alleged  performance,  and  then  the  pleas  are  insufficient ;  no 
breaches  need  be  set  out.  1  Cfdth/y  598.  1  Saunden,  103. 
^rehdoid,^62.  2  ChittVy  481.  But  if  there  are  any  omissions 
or  defects  in  the  pleadings,  they  are  cured  by  the  verdict,  ac- 
cording to  the  laws  of  Virginia. 

The  instructions  given  by  the  Court  upon  the  replication, 
and  on  the  evidence,  were  such  as  the  Court  were  bound  to 
give,  and  were  in  strict  conformity  to  the  facts;  and,  if  the 
Court  refused  to  give  the  instructions  asked  for  by  the  plain- 
tiffs in  error,  they  did  so  upon  the  authority  of  the  by-laws  of 
the  bank,  and  the  orders  of  the  Board  of  iDirectors  relative  to 
the  duties  of  the  officers  of  the  bank.  Because  the  custom  and 
practice  might  have  been  to  overdraw  the  bank^  and  for  its  of- 
ncers  to  abuse  their  trust,  was  this  custom  to  excuse  the  con- 
duct of  the  Cashier? 

As  to  the  effect  of  the  notte  proseqtdi  all  the  cases  referred  to 
by  the  plaintiffs  in  error,  are  cases  ofjoint  contract,  and  where 
the  triaJ  was  joint  But  in  this,  the  four  sureties  severed  from 
the  principal,  and,  on  their  own  choice,  went  to  trial  alone, 
uport  pleas  put  in  separate  from  the  principal. 

The  verdict  has  been  given  against  the  plaintiffs  in  error, 
on  a  trial  of  their  ovm  selection;  and  they  suffered  judgment 
to  be  entered- against  them,  without  any  objection,  pefore  the 
principal  in  the  bond  had  appeared  and  pleaded. 

.  The  entry  of  a  nolle  proaequij  does  not  admit  that  the  plain- 
tiff had  no  cause  of  action,  it  is  not  a  retraxit  or  a  release,  and 
does  not  preclude  the  commencement  of  another  suit  1  ^FU- 
Kcuns  Saunders,  207.  Archbold^s  Practice,  87.  1  Saunders,  291. 
^Mmd^  Selwyn,A44.  \  Wilson's  Reports,  %9.  5  John.  160. 

Although  the  law  is  well  stated  to  be,  that  a  suit  on  a  joint 
and  several  bond  must  be  brought  against  oM,  or  against  one, 
and  that  you  cannot  sue  four,  when  there  are  five  joint  obli- 
gors, yet  the  objection  must  be  taken  by  plea  in  abatement; 
and  if  there  is  no  such  plea,  and  Judgment,  the  consent  of  the 
defendants  will  be  inferred.   The  folio  wbg  eases  were  also  cited 
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m  the  argumcnH — ^Walsh.va.  Bishop,  €ro.  Char.  fiS9.    IhU^ 
^3.  Carthew^  98-. 

Mr.  Justice  Stoat  delivered  the  opinion  of  the  Court.— 

This  IS  a  writ  of  error  to  the  Circuit  Court  of  the  district 
of  Columbist  sitting  at  Alexandria..  The  plaintiffs  in  error 
were  original  defendants  in  the  cause,  and  the  suit  is  now  be- 
fore this  Court,  upon  the  judgment  of  the  Court  below,  upon 
certain  pleas  of  the  defendants,  to  which  there  was  a  demur- 
rer ;  and  also,  upon  the  instructiops  given  and  refused  by  tlie 
Court,  upon  the  trial  of  certain  issues  of  fact,  joised  by  the 
parties. 

The  action  is  debt  upon  an  official  bond,  given  by  PIiilip-H- 
Minor,  Cashier  of  the  bank,  and  by  four  other  persons,  as  his 
sureties,  with  condition,  that  Minor  **  shall  well  and  truly  exe- 
cute the  duties  of  Cashier"  of  the  bank;  and  was  originally* 
brought  ac^ainst  all  the  parties  to  the  bond.  The  declaration 
proceeds  tor  the  penalty  of  the  bond,  without  any  notice  of  the 
condition,  and  avers,  by  way  of  bi*each,  the  non-payment  .of 
the  penalty.  The  sureties,  after  oyer  of  the  bond  and  condi- 
tion, (which  thereby  became  part  of  the  declaration,)  severed 
themselves  from  the  principal,  and  pleaded  nine  several  pleas. 
To  the  two  first  of  these  pleais,  demiu*rers  were  put  in^  and 
the  Court  below,  upon  consideration,  gave  judgment  upon  the 
demurrers  in  favour  of  the  bank;  and  the  correctness  of  this 
decision,  constitutes  the  first  subject  of  inquiry. 

Exceptions  have  been  taken,  both  to  the  matter  and  the  form 
of  .these  pleas;  and  if  the  matter  of  them,  or  either  of  them, 
might  constitute  a  good  bar  to  the  action,  it  may  then  be  ne- 
cessary to  consider,  whether  that  matter  is  pleaded  with  due 
propriety  and  cei'tainty,  according  to  the  established  rules  of 
pleading,  so  as  to  esc£me  objection  upon  general  demurrer. 
Both  of  them  ai-e,  in  eroct,  though  not  in  form,  special  picas 
of  nul  teil  corporation.  The  first  plea,  in  substance,  avers, 
that,  by  the  charter  granted  -  by  the  Act  of  Congress,  of  the 
16th  of  May  1812,  ch.  87,  the  capital  stock  of  the  Jjank  was 
by  the  charter  fixed  and  limited,  to  consist  of  500, OOQ  dollars, 
bona  fide  ;-^ihvLt  the  whole  capital  stock  was  not  bofia  fide  filled 
up,  and  subscribed  for;  but,  on  the  contrary,  by  a  collusion  be- 
tween the  commissioners,  under  whose  dix-ection  the  subscrip* 
tions  were  taken,  and  the  subscribers,  a  lai*ge  portion  of  the  ca- 
pital stock,  to  wit,  18,000  shares,  amounting  to' 180, 000  dollars, 
were  filled  up,  by  false  and  colourable  subscriptions; 'the  os- 
tensible subscribers,  after  payment  of  the  first  instalments, 
were  fraudulently  permitted  to  withdraw  the  same;  and  future 
payments  by  them,  were  dipensed  with,  while  they  were  still 
rated  and  held  out^  as  stockholders,  for  the  purpose  of  coloura- 
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My  filling  up  the  subscription  t>f  the  whole  capital  stock,  and 
electing  a  Board  of  Directors;  and  that,  in  this  manner,  and 
by  these  means,  and  by  no  other,  the  bank  was  put  into  opera- 
tion. 

This  plea  is  meant  to  rest  upon  two  grounds,  to  sustain  it* 
legal  propriety.  First,,  that  the  subscription  of  the  whole  ca- 
pital stock  of  500,000  dollars,  was  a  condition  precedent  to  the 
putting  of  the  bank  into  operation  as  a  corporatism.  Second- 
ly, that  the  collusion  between  the  commissioners  and  the  sub- 
scribers, for  the  18,000  shares^  being  fraudulent,  made  their 
subscriptions  a  mere  nuUity. 

Various  answers  have  been  given  at  the  bar,  to  the  legsd  suf- 
ficiency of  the  matters  thus  pleaded.  In  the  first  place,  it  is 
said*  that  the  defendants  are  estopped,  by  the  bond,  to  deny 
the  legal  existence  of  the  corporation*  In  the  next  place,  that 
the  charter  does  not  make  the  subscription  of  the  whole  capi- 
tal stock,  a  condition  precedent  to  the  estsblishment  of  the 
bank.  In  the  next  place,  that  the  question,  whether  the  bank 
was  ixgularly^  and  honafide^  put  into  operation,  is  matter  not 
iuquirable  into,  in  a  suit  of  this  nature,  but  only  upon  a  qwk 
warranto^  instituted  by  the  government ;  and,  in  the  last  place, 
that  the  whole  stock  beings  in  fact,  subscribed,  the  fraudulent 
intention  and  acts  of  the  parties,  did  not  make  the  subscrip- 
tion of  the  18,000  shares  a  nullity.  Liet  us,  then,  consider 
what  is  the  true  construction  of  the  charter  itself,  upon  the 

Einto  raised  at  the  argument,- supposing  it  to  have  been* 
hich  in  terms  it  is  not,)  incorporated  into  the  plea,  and  there- 
■e  jndiciaJly  before  us.  The  first  sectioti  of  the  Act  of  the 
l^th  of  May  1812,  chap.  87,  provides,  ^  that  the  subscribers  to 
the  Mechanics  Bank  of  Alexandria,  their  successors  and  assigns, 
shall  be,  and  hereby  are  created,  and  made  a  body  politic,  by 
the  name  and  style  of  the  Mechanics  Bank  of  Alexandria;  ^nd 
by  such  name  and  style,  shall  be,  and  are  hereby  made  able^ 
and^capable  in  law,  to  have,  purchase,  Scc^  lands,  &c  &c«,  and 
the  same  to  sell.  Sec,  to  sue  and  be  sued,  &c..&c.;  subject  t» 
the  rules,  regulations,  restrictions,  limitations,  and  provisions^ 
hereinafter  prescribed  and  declared*^' 

In  this  section,  there  is  no*  limitation  as  to  the  number  of 
the  subscribers  necessary  to  constitute  the  corporation.  The 
subscribers,  whether  many  or  few,  are  declared  to  be  incorpo-  - 
rated;  and,  unless  there  be  some  restriction  or  limitation  else- 
where  in  the  Act,  is  is  most  i|ianifiest,  that  the  Court  cannot 
intend  that  any  particular  amount  of  subscriptions  is  indis- 
pensable. 

The  second  section  provides,  ^  that  the  capital  stock  of  said 
corporation,  mmi  consist  of  500,000  dollars,  divided  into  shares 
^f  ten  dollars  each,  and  thaU  be  paid  in  the  following  manner. 
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that  is  to  say:  one  dollar  on  each  share,  at  the  time  of  sab- 
scribing,  one  dollar  on  each  share  at  sixty  days,  and  one 
dollar  on  each  share,  ninety  days  liter  the  time  of  subscribing ; 
the  remainder  to  be  called  for^  as  the  President  and  Direetart  nun/ 
deemproper;  provided  they  do  not  call  for  any  payment  in  less 
than  thirty  days,  nor  for  more  than  one  dollar  on  each  share, 
at  any  one  time."  The  argument  of  the  defendants  is,  that 
♦*  may,**  in  this  section,  means  **must;*'  and  reliance  is  placed 
upon  a  well  known  rule  in  the  construction  of  public  statutes, 
where,  the  word  "  may,**  is  often  cons'trued  as  imperative. 
Without  question,  such  a  construction  is  proper,  in  all  cases 
where  the  legislature  mean  to  impose  a  positive  and  absolute 
duty,  and  not  merely  to  give  a  discretionary  power.  But  no  ge- 
neral rule  can  be  laid  down  upon  this  subject,  further  than 
that  that  exposition  ought  to  be  adopted  in  this,  as  in  other 
cases,  which  carries  into  effect  the  true  intent  and  object  of  the 
legislature  in  the  enactment.  The  ordinary  meaning  of  the 
language,  must  be  presumed  to  be  intended,  unless  it  would 
manifestly  defeat  the  object  of  the  provisions  Now,  we  can- 
not say,  that  there  is  any  leading  object  ixx  this  charter,  which 
will  be  defeated  by  construing  the  word  **may"*  in  its  common 
sense,  as  imparting  a  power  to  extend  the  capital  stock  to 
500,000  dollars,  and  not  an  obligation,  that  it  shall  be  that  sum 
and  none  other.  It  is  by  no  means  clear,  from  this  section, 
that  the  legislature  contemplated  that  there  should  be  a  ca- 
pital of  500,000  dollars,  on 'which  the  bank  was  to  commence, 
or  carry  on  its  operations.  On  the  contrary,  three  instalments 
only  are  required^  to  be  absolutely  paid  in,  and  the  residue  of 
the  ci^ital  stock  is  to  be  paid  in,  only  when  the  President  and 
Directors  may  deem  it  proper.  So  that  the  capital  stock,  ex- 
cept at  the  discretion  of  the  Board,  may  never  extend  beyond- 
the  amount  of  150,000  dollars,  for  any  practical  purposes, 
either  as  security  to  the  public,  or  as  the  basis  of  discounts. 
Now,  the  plea  itself  does  not  attempt  to  deny  that  all  but 
18,000  shares  of  the  stock  were,  bona  fide^  subscribed,  for; 
so  that,  for  aueht  that  appears,  the  capital  stock,  on  which 
the  bank  carried  on  its  operation,  may  have  far  exceeded  that 
sum.  It  has  been  urged,  that  public  policy  requires  such  an 
imperative  construction  of  the  clause,  tor  the  public  security. 
But  it  is  a  sufEcient  answer  to  that  suggestion,  that  no  such 
public  policy  is  avowed,  or  can  be  inferred,  from  the  general 
terms  of  the  Act  When  the  legislature  intends  to  restrict 
the  capital  stock  of  a  bank,  or  toGnequire  any  portion  of  stock 
or  stockholders  to  be  indispensable  for  its  legal  existence  and 
operations,  it  is  not  uncommon  to  incorporate  such  a  restric- 
tion into  ^e  charter.     The  oniission  to  do/  so,  is  quite  as  sig- 
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iiificant.  that  the  legisiatui^  did  not  deem  such  a  restrictbn 
sabsenrient  to  any  manifest  public  policy. 

The  legislature  might  well  presume,  after  prescribing  the 
maximum  to  which  the  capital  stock  should  extend,  that  the 
actual  capital  to  be  employed  might  safely  be  left  to  the  dis* 
cretion  or  the  stocl^holders,  or  its  agents.  The  13th  section 
of  the  charter  contains  provisions  for  the  security  of  the  publi« 
against  over  issues  by  the  bank,  and  if  any  such  restriction 
had  been  intended,  as  the  argument  supposes,  it  would  natu- 
rally have  found  a  place.  It  declares,  that  no  stockholder  shall 
be  answerable  for  any  losses,  deficiencies  or  failure  of  the  ca- 
pital stock,  for  any  larger  sum  than  the  amount  of  the  stocl^ 
belonging  to  him;  excepting,  that  if  the  total  amount  of  the 
debt  of  the  bank  shall  exceed  twice  the  amount  of  its  capital 
stock,  over  and  above  deposits,  then  the  directors  shall,  in 
their  private  capacities,  beiiable  for  the  excess;  and  if  the  di- 
rectors shall  not  Jiave  property  io  pay  the  amount  of  the  ex- 
cess, then  every  stockholder  shail  be  liable  for  their  deficien- 
cies, in  proportion  to  their  shares  in  the  bank.  Whether, 
therefore,  the  capital  stock  be  great  or  small,  if  there  be  debts 
due  from  the  bank,  exceeding  twice  the  amount  of  the  capiul 
stock;  which  may  fairly  be  construed  to  mean  the  capital  stock 
actually  paid  in;  the  stockholders  become  ultimately  liable  for 
the  excess ;  and  this  liability  furnisher*  if  not  ah  ample,  at  least 
a  reasonable  security  against  the  pubUc  evils,  which  the  argu* 
ment  supposes  might  result  from  not  requiring  the  whole  capi- 
tal to  be  subscribed  for.  At-  all  events,  we  cannot  perceive 
any  clear  legislative  intention  to  make  the  subscriptian  of  the 
whole  capital  stock,  a  condition  precedent  to  the  corporate  ex- 
istence of  the  bank,  and  unless  it  is  i^o  made  by  the  charter, 
the  {fatter  of  the  plea  falls,  and  cannot  sustain  the  defence. 

I .;  however,  this  interpretation  of  the  charter.  cou|d  not 
be  ^supported,  and  the  aubsqription  of  the  whole  capital 
stock  were  a  condition  precedent,  the  result,  so  far  as  the  first 
^lea  Kotn^  would  not  he  varied.  The  fraud  and  coUusion  as- 
serted in  that  plea,  if  admitted  in  its  fullest  manner,  does  not 
lead  to  the  conclusion  which  it  seeks  to  establish.  If  the  sub- 
scription, were  fraudulently  made,  with  a  view  to  .evade  the 
provisions  of  the  charter,  the  law  will  hold  the  parties  bouml 
by  their  subscriptions,  and  compellable  to  co;nply  with  all  the 
terms  *  and  responsibilities  imposed  upon  tllem,  in  the  same 
mai^ier,  as  if  they  were  b&na  Jide  subscribers.  It  will  not 
make  the  subscription  itself  a  nullity,  but  it  will  deprive  the 
subscrihers  of  the  power  of  availing  themselves  of  the  same. 
.The  third  section  of  the  Act  manifestiy  contemplates  cases  of 
fraudulent  subscriptio%>«nd  providefe,  ^  that  itU  (he  sujbscrip^ 
tions  and  shares  obtained  in  <^.onscqilcnre  thereof  shall  be 
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deemed  and  held  to  be  for  the  sole  and  exclttaire  use  and  bettt" 
fit  of  the  persons  subscribing^  or  in  whose  behalf  the  subscrip- 
tions respectively  shall  be  declared  to  be  madei  at  Hbtc  time  of 
making  the  same;  and  allbargains,  contract?, promises,  agree- 
ments, and  engagements,  in  any  wise,  contravening  tbia  pro- 
vision, shall  be  void;  and  the  person,  Scc^  subscribing,  &c 
shall  have,  enjoy,  and  receive  the  share  or  shares  res|lectively, 
Sec,  and  all  the  interest  and  emoluments  thence  arising,  as 
freely,  fully,  and  absolutely,  as  if  they  had  severally  ^nd  re- 
spectively paid  the  consideration  therefoc;  any^  such  bargain, 
&c.  to  the  contrary  notwithstanding." 

This  section  seems  to  us  conclusive  upon  the  point.  It 
avoids  all  bargains  contravening  the  provision  in  respect  to 
subscriptions,  and  gives  to  the  subscriptions  the  same  effect  as 
if  they  were  bona  fide  made  for  the  real  use  and  ben^t  of  the 
subscribers ;  and  independeijtly  of  this  provision,it  would  be  ex- 
tremely difficult  to  maintain,  upon  general  principles  of  la,w, 
that  a  private  fraud,  between  the  original  subscribers  and 
commissioners,  could  be  pefmitted.tb  &  set  up,  .to  the  inju- 
ry of  subsequent  purchasers  of  the  stocky  who  became  hinia 
fide  holders,  without  any  participation  or.notipe  of  the  fraud... 

For  these  reasons,  we  are  of  opinion  that  the  matter  of  the 
first  plea,  even  if  it  had  been  well  .pleaded,  would  constitute 
no  bar  to  the  action. 

The  second  plea  is  disposed  of  by  the  constructionof  the. 
charter  alreadyantimated,  and  i^  fufl^er  open  to  fatal  objec- 
tions, from  its  deficiency  of  proper  averments,  and  want  of 
legal  certainty.  It  makes  no  averment  of  the  amount  of  the 
capital  stock,  or  of  therueces^ty  of  the  whole  being  aubscrib- 
cd  for,  before  the  bank  is  to  be  put  innoperation. 

It  asserts  no  fraudulent  combination  or  subscription;  but  in 
the  most  general  terms,  without  any  ceruinty  as  to  facts  or  cii^ 
cumstances,  alleges,  that  the  capital  stock  was  not  filled,  up  by 
any  subscription,  opened  and  conducted  in  pursuance  of  the  Ac^ 
so  as  to  entitle,  the  subscribers  to  bring  the  action;  and. that  the 
subscribers  did  unjustly  and  unlawfully  arrogate  to  themselves 
the  corporate  name,  style,  and  privileges,  without  the  capital 
stock  having  been  filled  up  by  subscription,  or  the  corporation 
having  been  constituted  and  compost  of  actual  subscribers, 
pursuant  to  the  directions  of  the  Act.  ■  In  point  of  substance, 
as  well  as  form,  it  is  bad«  upon  the  established  rules  of  plead- 
ing. 

This  view  of  the  case  renders  it  wholly  unnecessary  to  CQn- 
sider  the  point  made  as  to  the  estoppal,  and. the  necesssity  of 
a  quo  warranto;  on  which,  therefore,  we  give  no  ppinion^ 

The  third  and  fourth  pleas  are  intended  to.be  pleas  of  gene- 
ral performance ;  the  third  is  so,  in  faci^  and  pursues  the  con- 
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fidon  of  the  bond.  The  fourth  is  argumenutive,'  and  assumes 
a  particular  legal  interpretation  of  the  condition,  that  is  to 
say,  that  the  condition  covers  only  wilful  defaults,  and  breach- 
es of  duty,  and  is  n6  security  for  competent  skill  and  reasona- 
ble diligence  in  the  dischsr^  of  duty,  but  only  for  honesty. 
To  these  pleas  special  rephcations  were  filed,  assigning  spe- 
<;ial  breaches  of  auty,  upon  which  the  parties  were  at  issi^e, 
and  upon  this,  and  all  the  other  issues  in  the  cause,  the  jury 
returned  a  verdict  for  the  plaintiffs.  No  exception  has  been 
taken  to  the  sufficiency  of  these  replications. 

The  fifth  plea  states  a  general  performance  of  duty,  in  obedi- 
ence to  and  in  pursuance  of  the  ^  directions,  rules,  orders,  usages 
and  customs  of  trade  and  business,  ordained,  established  luiid 
practised  in  the  said  bank-,  by  the  .authority  of  the  said  Presi- 
dent and  Directors.*'  ft  is,  therefore,  argunientative,  and  s^p- 
poses  that  compliance  with  the  rules,  oMers,  usages,  kc,;,  es- 
tablished and  practised  by  the  President  and  Directors,  what- 
ever they  may  be,  whether  within  the  scope  of  their  power  or 
not,  would  be  a  good  and  true  discharge  of  duty.  To  this 
plea,  a  general  replication  was  put  in,  **  that  the  said  cause  of 
action,  in  the  declaration  mentioned,  did  accrue^  as  in'thesaid 
declaration  and  breaches  are  set  forth,  without  this,  that  the 
matters  set  forth  in  the  said  plea,  are  tru^,*'  and  this  the  plain- 
tiffs pray  may  be  inquired  or  by  the  country;  aad  the  defend- 
ants joined  in  the  issue;  upon  which  a  verdict  wM  found  in 
favour  of  the  plaintiffs.  An  exception  has  been  -taken  at  the 
argument  to  this  replication,  upon  the  ground  that  it  ought  to 
have  assigned  a  special  breach,  and  that  the  omission  is  not 
cured  by  the  verdict.  There  is  'no  question  that  the  replica* 
tion  is  not  drawn  with  technical  accuiracy  and  correctness ;  and 
if  the  plea  be  a  good  plea  of  general  performance,  it  is  clear, 
both  upon  principle  and  authority,  that ,  a  special  breach 
ought  to  have  been  assigned  in  the  replication ;  and  the  objec- 
tion, if  iaslfcted  uponhy  way  of  demurrer,  for  that  cause,  would 
have  been  insuperable.  The  reason  is,  that  the  law  re- 
quires every  issue  to  be  founded  upon  soine  certain  point,  that 
the  parties  may  come  prepared  with  their  evidence,  and  not 
be  taken  by  surprise,  and  th^  jury  may  not  be  misled  by  the  in- 
troduction of  various  matters.  A  covenant  or  condition  for 
general  performance,  is  broken  by  any  Single  omission  of  duty, 
and  no  inconvenience  can  arise  from  stating  the  particular  breach 
with  suitable  cerUinty.  But  it  does  not  follow,  that  if  not 
so  stated,  the  objection  may  be  taken  in  tiny  stiige  of  the  suit. 
The  rule  as  to  certainty  in  pleadings,  is  framed  for  the  bene- 
fit of  the  parties,  and  may  be  waived  by  them,  and  in  many 
.  cases,  both  at  common  hiw,  and  by  the  statute  of  jeo  falea^  de- 
fects in  this  particular  are  cured  by  a  verdict.  It  is  true,  that  in 
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a  declaration  upon  a  covenant  for  general  performance  of  duty, 
if  no  breach  be  assigned,  or  a  breiach  which  is  bad,  as  not  be- 
ing  in  point  of  law  Within  the  scope  of  the  covenant,  the  de- 
fect'is  ratal,  even  after  verdict  Cam,  Dig.  Plead.^  p.  14,  But 
that  is  not  the  present  case.  Here  the  declaration  does  as- 
sign a  good  breach,  by  the  non-payment  of  the  penal  sum  stat- 
ed in  the  bond*  The  defendants  disclose  the  condition  of  the 
bond  upon  oyer,  and  set  up  a  general  performance  of  it;  and 
the  replication^  though  inartificially  drawn,  puts  in  issue  the 
whole  matter  of  the  defence,  and  denies  the  performance  of  it. 
The  verdict  has  found  that  the  condition  was  not  performed, 
and  consequently,  up'oii  the  whole  record,  the  npn-payment  of 
the  penal  sum  is  admitted,  and  the  excuse  for  it  is  negatived, 
The  replication,,  then,  does  assert  a  breach,  though  in  too  ge- 
neral a  form.  It  ought  to  have  assigned  a  special  breach; 
but  the  general  breach  includes  it,  and  the  verdict  having 
found  the  general  breach,  there  is,  upon  principles,  no  reason 
shown  against  the  plaintiff's  right  of  recovery. 

It  is  exactly  like  the  case  of  a  declarati  m  upon  a  general 
covenant  of  the  like  nature,  where  a  particular  breach  ought 
to  be  assigned ;  and  yet  if  a  general  breach  be  assigned,  the 
defect  is  cured,  by  a  verdict  for  the  plaintiff.  Cbm,  Dig,  Plead,^ 
48.  The  objection,  then,  to  the  replication  to  Ihe  nfth  plea, 
cannot  now  be  sustained. 

It' is  not  necessary  to  notice  the  remaining  pleas,  upon  which 
issues  were  joined,  because  a  verdict  has  been  foond  in  all  of 
them  in  favour  of  the  plaintiffs,  however  Kable  to  objection 
some  of  them  may  be,  and  particularly  the  seventh  plea  o{ 
non  dmrndjieaiuif  as  an  answer  to  the  declaration.  They  set 
up  special  defences,  and  the  plaintiffs  were  not  bound  to  do 
more  thaa  traverse  them. 

Thck instructions  of  the  CQiQrt,*given  and  refused  at  the  tri- 
al, constitutes  the  next  subject  of  in^iry.  It  is  conceded, 
that  if  the  instructions  given  on  the  prayer  of  the  plainti£fo 
were  correct,  as  to  the  issues  on  the  third  and  fourth  pleas, 
the  qualifications  annexed  to  them  by  the  Court  in  their  appii; 
cations  to  the  other  issues,  were  perfectly  proper. 

The  first  instruction  is,  id  substance,  that  if  Minor,  upot 
his  leaving  the  bank^  failed  to  pay  over  or  to  account  to  the 
bank  for  any  portion  of  the  moneys  of  the  bank,  received  by 
him  as  Cashier;  then  the  jury  may,  and  ought  to  infer 
that  the  moneys  so  unaccounted  for,  were  wilfully  wasted  by 
Minor;  or  applied,  to  his  own  use;  and  under  suoh  circum^ 
stances,  the  defendants  are  liable  for  the  same.  We  can  per- 
ceive no  error  in  this  instruction;  the  presumption ^t>f  &  wil- 
ful waste  or  misapplication  of  the'fjiMS  of  tneban^bj  the 
Caahier,.  was  a  natu^  conclusion^  from  hit  failure  to  pay vover 
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or  account  for  the  same.  It  was  not  put  to  the  jury  aa  a  pre* 
sumption  capable  of  being  rebutted  by  evidence  showing  a 
loss  by  negligence  or  accident  If  such  a  loss  actually  occur- 
red, it  was  incumbent  on  the  Cashier  to  prove  it^  and  his  total 
omission  to  ofier  any  such  proof,  which,  from  the  nature  of 
the  case,  must  be  more  within  his  own  power,  than  that  of  the 
Bank,  ought  to  lead  the  jury  to  the  presumption  of  the  non- 
existence  of  any.  such  negligence,  or  accidental  loss. 

It  has  been  argued,  that  Uiis  instruction  b  the  more  material 
and  injurious  to  the  defendants,*  because  it  proceeds  in  the  latter 
part,  upon  a  misconstruction  of  the  true  import  of  the  condi^ 
tion  of  the  bond.  The  condition,  that  Minor  shall  *<  well  and 
truly  execute  the  duties  of  Cashier*'  of  the  bank,  is  said  to  be 
merely  a  stipulation  for  honesty,  in  the  discharge  of  the  duties, 
and  not  for  skill,  capacity,  or  diligence.  We  are  of  a  differ* 
ent  opinion.  <^  Well  and  truly  to  execute^  the  duties  of  the  of- 
fice," includes  not  only  honesty,  but  reasonable  skill  and  dill* 
gence.  If  the  duties  are  performed  negligently  and  unskilfully^— 
if  they  are  violated,  from  want  of  capacity  or  want  of  care,  they 
can  never  be  said  to  be  *^  well  and  truly  executed."  The  opc- 
i*ations  of  a  bank,  require  diligence,  with  fitness  and  capacity, 
as  well  as  honesty,  in  its  Cashier ;  and  the  security  for  t;he  faith* 
ful  discharge  of  his  duties,  Would  be  utterly  illusory,  if  we  were 
to  narrow  down  its  import,  to  a  guarantee  against  personal  fraud 
only. 

The  remarks  already  made,  dispose  of  the  second  and  thii*d 
instructions  prayed  for  by  the  plaintiffs.  These  instructions, 
in  substance,  declare  that  the  sureties  are  liable  upon  the  bond, 
for  any  wilful  or  permissive  misapplication  of  the  moneys  df  the 
bank,  which  the  Cashier  knowingly  made,  or  suffered,  without 
authority,  whereby  the  same  moneys  have  been  lost  to  the  bank. 
There  seems  no  ground,  upon  which  to  rest  any  i^asonable  ob- 
jection to  such  a  direction  to  the  jury. 

We  may  now  proceed  to  the  consideration  of  the  three  instruc- 
tions prayed  for,  in  behalf  of  the  defendants.  The  first  is,  in  sub- 
stance, that  if  it  were  the  established  usage  and  practice  of  the 
bank,  that  the  Cashier  might,  in  his  discretion,  permit  custom- 
ers to  overdraw,  and  to  have  checks  and  notes  charged  up,  with- 
out present  funds  in  the  bank;  and  for  the  Cashier  to  receive  and 
pass,  as  cash,  checks,  and  drafts  upon  other  banks ;  and  if  the 
balances  appearing  against  such  persons  charged  in  the  books  of 
the  bank,  arose  out  of  the  exercise  of  such  discretion  by  the 
Cashier,  in  the  course  of  the  ordinar>'  transactions  of  the  bank, 
and  pursuant  to  theestablished  usage  and  courseof  business  there- 
adopted,  and  generally  known  to  the  President  and  Directors, 
practised  and  continued  with  their  knowledge,  for  a  series  of 
years  from  the  commencement  of  the  bank,  to  the  termination 
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gf  Minor's  (rashiership,  though  the  existence  of  such  baluiceSf 
or  the  particular  circumstances  attending  them,  were  not  for- 
mally communicated  to  the  Board  of  Directors;  the  jury  may 
infer  the  approbation,  assent,  and  acquiescence,  of  the  President 
and  Directors,  as  to  such  usage  a[nd  course  of  business. 

The  refusal  of  this  instruction,  is  matter  of  no  small  em- 
barrassment and  difficulty  to  this  Court,  from  the  terms  in 
which  it  is  couched,  and  the  issues  on  the  sixth,  eighth,  and 
ninth  pleas,  to  vhich^  alone,  it  can  be  properly  applied. 
Those  issues  put  to  the  jury  the  question,  whether  the  acts  of 
the  C&shier,  whatever  might  be  their  character  or  kind,  were, 
or  were  not,  done  by  the  wrrnig^  connivance  and perndsaion  of  the 
President  and  Directors  of  the  Bank.  The  point  of  the  instruc- 
tion is,  that  the  established  usage  and  practice  of  the  bank  for 
a.  long  period,  known  to  tJie  President  and  Directors,  does  af- 
ford a  presumption  of  the  approbation,  assent,  and  acquiescence 
of  the  President  and  Directors,  as  to  such  usage  and  practice;' 
though  the  balances  resultingtherefrom,  were  not  formally  com-, 
municated  to  the  Directors.  From  the  shape  of  the  prayer,  it  is 
undoubtedly  meant  that  such  usage  and  practice  was  known  to 
the  President  and  Directors,  as  a  board,  and  in  their  officii  cha- 
racter, and  received  their  approbation  as  such.  In  a  general  yiew^ 
witkreference  to  the  principles  of  the  law  of  evidence,  we  are  not 
prepared  to  admit,  that  such  a  presumption  could  not  ordinarily 
arise.  The  ordinary  usage  and  practice  of  a  bank,  in  the  absence 
of  counter  proof,  must  be  supposed  to  result  from  the  regulations 
prescribed  by  the  Board. of  Directors ;  to  whom,  the  charter  and 
by-laws,  submit  the  general  management  of  the  bank,  and  the 
<:ontror  and  direction  of  its  officers.  It  would  be  not  only  in- 
convenient, but  perilous,  for  the  customers,  or  any  other  per- 
sons dealing  with  the  bank,  to  transact  their  business  with  the 
officers  upon  any  other  presumption.  The  officers  of  the  bank 
are  held  out  to  the  pdwc  as  having  authority  to  act,  accord- 
ing to  the  general  usag^  practice,  and  course  of  their  busi- 
ness ;  and  their  acts  within  the  scope  of  such  usages  practice, 
and  course  of  business,  would,  in  general,  bind  the  bank  in 
favour  of  third  persons  possessing  no  other  knowledge.  In  the 
vcase  of  the  Bank  of  the  United  States  ve.  Dandridge,  (12 
^fheat.  64,)  the  subject  was  under  the  consideration  of  this 
Court ;  and  circumstances  far  less  cogent  than  the  present  to 
fdund  a  presumption  of  the  official  acts  of  the  board,  were  yet 
deemed  sufficient  to  justify  their  beine  laid  before  the  jury,  to 
raise  such  a  presumption.  If,  therefore,  the  usage  and  pi*ac- 
tice  alluded  to,  in  the  instruction,  were  within  the  legitimate 
authority  of  the  board,  and  such  as  its  written  vote  might  jus- 
tify, there  would  be  no  question,  in  this  Court,  that  it  ought  to 
have  been  given. 
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The  pertinency  of  such  a  presumption,  to  these  issues,  can- 
aiot  admit  of  dispute.  But  the  real  difficulty  remains  to  be 
suted.  Assuming  that  the  Court,  upon  these  issues,  ought  to 
have  given  the  instruction  prayed  for,  the  question  is  whether 
upon  the  whole  record*  that  is  such  an  error  as  now  justifies 
this  Court  in  a  reversal  of  the  judgment.  If  the  instruction 
had  b<«n  eivem  and  thereupon,  a  verdict  upon  these  issues 
had  been  found  fpr  the  defendants,  could  any  judgment  have 
been  given  upon  these  issues,  in  favour  of  the  defendants;  or 
ought  the  judgment^  nan  obstante  veredicto^  to  have  been  for  the 
plaintiffs  ?  If  it  ought,  then  the  error  becomes  wholly  immaterial ; 
since,  in  no  event,  could  the  instruction,  in  point  of  law,  have 
benefited  the  defendants.  Upon  deliberate  consideration,  we  are 
of  opinion,  that  the  pleas,  on  which  these  issues  are  founded, 
are  subslantially  bad.  They  set  up  a  defence  for  the  Cashier, 
that  his  omission  ^*  well  and  truly  to  perform"  the  duties  of 
Cashier,  was,  by  the  wrong,  connivance  and  permission  of 
the  Board  of  Directors.  The  question  then  comes  to  this, 
whether  any  act  or  vote  of  the  Board  of  Directors,  in  violation 
of  their  own  duties,  and  in  fraud  of  the  rights  and  interest  of 
the  stockholders  of  the  bank,  could  amount  to  a  justification 
of  the  Cashier,  who  was  a  particepa  crimima. 

We  are  of  opinion,  that  it  could  not.  However  broad  and 
general  the  powers  of  the  direction  mav  be,  for  the  govern- 
ment and  management  of  the  concerns  of  the  bank,  by  the  ge- 
neral language  of  the  charter  and  by-laws,  those  powers  arc 
not  unlimited,  but  must  receive  a  rational  exposition.  It  can- 
not be  pretended,  that  the  board  could,  by  a  vote,  authorize 
the  Cashier  to  plunder  the  funds  of  the  bank,  or  to  cheat  thr 
stockholders  of  their  interest  therein.  No  vote  could  authorize 
the  directors  to  divide  among  themselves,  the  capital'  stock,  or 
justify  the  officers  of  the  bank  in  an  avowed  embezzlement  of 
Its  funds.  The  cases  put  are  strong*  but  they  demonstrate  the 
principle  only  in  a  more  forcible  manner  Every  act  of  fraud — * 
every  known  departure  from  duty^  by  the  board,  in  connivanci* 
with  the  Cashier,  for  the  plain  purpose  of  sacrificing  the  inter- 
est of  the  stockholders,  though  less  reprehensible  in  morals 
or  less  pernicious  in  its  effects,  than  the  cases  supposed,  woiiM- 
still  be  an  excess  of  power*  from  its  illegality — and,  as  such, 
void,  as  an  authority  to  protect  the  Cashier,  in  his  wrongful 
compliance.  Now,  the  yery  form  of  these  pleas,  sets  up  the 
wrong  and  connivance  of  the  board  as  a  justification ;  and  such 
wrong  and  connivance  cannot,  for  a  moment*  be  admitted  as 
an  excuse  for  the  misapplication  of  the  funds  of  the  bank,  by 
the  Cashier.     « 

The  instruction  orayed  for,  proceeds  upon  the  same  princi- 
plesy  as  the  pleas.    It  supposes,  that  the  usage  and  practice  of 
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the  Cashier,  under  the  sanction  of  the  board^  would  justify  u 
known  misapplication  of  the  funds  of  the  bank.  What  is  thai 
usage  and  practice,  as  put  in  the  case  ?  It  is  a  usag^e  to  allow 
customers  to  overdraw— and  to  have  their  checks  znd  notes 
charged  up,  without  present  funds  in  the  bank ;  stripped  of  all 
technical  disguise— the  usage  and  practice,  thus  attempted  to 
be  sanctioned,  is  a  usage  and  practice  to  misapply  the  funds  of 
the  bank;  and  to  connive  at  the  withdrawal  of  the  same,  with- 
out any  security,  in  favour  of  certain  privileged  persons.  Such 
a  usage  and  practice,  is  surely  a  manifest  departure  from  the 
duty,  both  of  the  Directors  and  the  Cashier,  as  cannot  receive 
any  countenance  in  a  court  of  justice.  It  could  not  be  sup- 
ported by  any  vote  of  the  directors,  however  formal;  and, 
therefore,  whenever  done  by  the  Cashier,  is  at  his  own  peril, 
and  upon  the  responsibility  of  himself  and  his  sureties.  It  is 
any  thing  but  **  well  and  truly  executing  his  duties,  as  Cash- 
ier." This  view  of  the  matter,  disposes  of  this  embarrassing 
point,  and  also  of  the  second  instruction  prayed  for,  by, the  de- 
rend  ants;  which  substantially  turns  upon  the  like  consider- 
ations. 

The  third  instructibn  prayed  for,  in  effect,  WdS,  tliat  the 
Court  would  instruct  the  jury,  that  the  defendants  are  not 
chargeable  in  this  action  for  the  conduct  of  Minor  in  the  du- 
ties distinctly  appertaining  to  the  office  of  teller;  whilst  he  was 
Cashier  in  the  bank,  although  those  duties  were  duly  assigned 
to  him ;  because  it  constituted  a  distinct  office,  and  the  accounts 
and  proceedings  of  the  teller,  were  at  all  times,  kept  distinct, 
and  m  separate  books,  from  those  of  the  Cashier.  In  our  judg- 
ment, this  instruction  was  properly  refused.  By  the  fifth  arti- 
cle of  the  second  section  of  the  by-laws  of  the  bank,  the  duties 
of  the,  Cashier  are  generally  pointed  out;  and  among  other 
thin'gs,  it  is  provided,  that  he  shall  *^  do  and  perform  all  other 
duties,  that  may  from  time  be  required  of  him  bv  the^  l*resi- 
dent  or  Board  of  Directors,  Relative  to  the  affairs  of  the  institu- 
tion." On  the  appointment  of  Minor  as  Cashier,  who  had  pre- 
viously acted  as  teller,  the  directors  passed  a  vote,  *^  that  the 
present  officers  of  the  bank,  do  the  whole  duties  of  the  bank." 
From  the  other  circumstances  of  the  case^  the  inference  is  ir- 
resistible, that  the  duties  of  teller  were,  under  this  vote,  assini- 
ed  to  the  Cashier.  If  so,  then  the  performance  of  these  du- 
ties constituted  thenceforth  a  part  of  the  duties  of  the  Cash- 
ier, as  suchr  and  as  much  so,  as  if  they  had  been  originally 
dfixed  to  the  office  of  Cashier.  There  is  nothing  in  the,ilature  , 
of  the  duties  of  teller,  incompatible  with  those  of  Cashier; 
on  the  contraij,  as  is  well  luiown.  Cashiers  often  perform 
the  functions  ot  both.  The  circumstiince,  that  the  office  of  tel- 
ler, and  distinct  accounts,  and  bpoks.  were  still  kept  np,  docs 
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not  Tary  the  legal  result.  It  was  a  matter  of  mere.  cotiTeni- 
ence  and  regularity,  for  the  government  of  the  banlc,  in  iu 
own  business;  and  probably-  had  no  higher,  or  other  origin, 
than  to  preserve  the  same  forms  and  series  of  accounts,  which 
the  bank  had  adopted  at  its  first  institution.  The  office  of  tcl-. 
ler  had  a  nominal,  but  not  a  real,  existence ;  and,  from  the  time 
of  the  union  of  the  duties  in  the  Cashier,  as  such,  there  was  a 
legal  extinguishment  of  the  separate  official  character.  If  the 
Cashier  had  originally  had  the  duties  of  book-keeper  and  ac- 
countant  assigned  to  him,  and,  in  consequence  thereof,  had 
kept  distinct  account  books  in  the  bank,  no  one  would  have 
imagined,  because  he  kept  separate  account  books,  as  Cash- 
ier, Tor  his  own  convenience,  or,  according  to  the  ordinary 
usage  of  banks;  that  he  would  not,  under  his  bond,  have  been 
responsible  for  mal-conduct,  in  keeping  the  general  account 
books  of  the  bank,  to  its  loss  or  mjury.  The  bond  of  the 
Cashier  must  be  construed  to  cover  all  defaults  in  duty,  which 
are  annexed  to  the  office  from  time  to  time,  by  those  who  are 
authorized  to  control  the  affairs  of  the  bank;  and  sureties  are 
presumed  to  enter  into  the  contract,  with  reference  to  the  rights 
and.  authorities  of  the  President  and  Directors,  under  the  char> 
ter  and  by-laws. 

The  remaining  inquiry  is,  as  to  the  effect  of  the  noOe  prose* 
qm^  which  the  plaintiffs  entered  against  Minor,  after  he  had 
pleaded,  and  after  judfgment  was  given  against  the  sureties,  in 
favour  of  the  plainti£Ri,  upon  all  the  pleadings  interposed  by 
the  sureties.  The  pleas,  of  Minor  were,  mutatU  mutandis^  the 
same  as  the  third,  fourth,  fifth,  seventh,  and  ninth  pleas,  put 
in  by  the  sureties;  and  the  question  arises,  whether  under 
such  circumstances,  (no  objecdon  to  the  judgment  appearing 
.to  have  been  made  by  the  sureties,)  this  proceeding  is  an  error, 
for  which  that  judgment  ought  to  be  reversed.  It  is  material 
to  state,  that  tMe  bond*  on  which  the  suit  is  brought,  is  a  joint 
and  several  bond.  Under  such  circumstances,  the  plamtiff 
might  have  commenced  suit  against-  each  of  the  obligors,  se- 
verally, or  A  joint  suit  against  them  alL  But  in  strictness  of 
law,  lie  has  no  right  to  commence  a  suit  agakist  any  interme- 
diate number.  He  must  sue  all  or  one.  The  objection,  how- 
ever, is  not  fatal  to  the  merits,  but  is  pleadable  m  abatement 
only ;  and  if  not  so  pleaded,  it  is  waived  by  pleading  to  the 
merits.  .The  reason  is,  that  the  obligation  is  still  the  deed  of 
all  the  obligors  who  are  sued,  though  not  solely  their  deed; 
and  therefore,  there  is  no  variance  in  point  of  law,  between  the 
deed  declared  on,  and  that  proved.  It  is  still  the  joint  deed  of  the 
parties  sued,  although  oUiers  have  joined  in  it.  This  doctrine  ia 
laid  down,  and  very  clearly  illustrated,  in  Mr.  Serjeant  Wil- 
liams's note  to  the  case  of  Cabell  V9.  Vaughan,  (1  Satmd^  R. 

Vol.  L  K 


Digitized  by 


Google 


T4  SUPREME  COURT. 

C^hor  et  al.  r«.  The  ftechanics  Bank  of  Alexandria.) 
^91.  Note  2,)  where  all  the  leading  authorities  are  collected.  If, 
therefore,  the  present  suit  had  been  brought  against  the  four 
sureties  only,  and  they  had  omitted  to  take  the  exception  by  a 
plea  in  abatement,  the  judgment  in  this  case  would  hate  been 
unimpeachable.  Is  the  legal  predicanient  of  the  plaintifts  chang* 
ed,  by  having  sued  all  the  parties,  and  subsequently,  entered  a 
noOe  proiequij  against  one  of  the  obligors  ?  If  not  in  .general, 
then,  is  there  any  legal  difference,  where  the  party  in  whose 
favour  the  rwUe  prosequi  is  entered,  is  not  a  surety,  but  a  prin- 
cipal in  the  bond  ?  not  indeed,  so  named  in  the  bond,  but  the 
suretyship  resulting  as  a  necessary  inference  from  the  nature 
and  terms  of  the  Qondition. 

These  questions  must  be  decided  by  authority,  if  any  such 
exist;  if  none  can  be  found,  then,  they  must  be  decided  by 
analogy  and  principle.  It  may  be  proper,  in  this  ^new,  again 
to  notice  the  fact,  that  this  suit  is  on  &  joint  and  several  bond; 
(hat  the  defendants  severed  in  their  pleas  from  the  principal; 
that  the  trial  of  the  issues,  (which  undoubtedly  ought  to  have 
been,  by  the  regular  course  of  practice,  deferred  until  the  cause 
was  at  issue,  as  to  all  the  parties,  or  the  steps  of  the  law 
taken  to  bring  them  into  default;)  does  not  appear  Upon  the  re- 
cord to  have  been  opposed,  and  that  no  motion  was  made  in 
arrest  of  judgment,  or  for  a  postponement,  until  a  trial  of  the 
issues  upon  the  pleas  of  the  principal  might  have  been  had. 
What  would  have  been  the  proper  proceedings  under  such 
circumstances,  whether  to  try  all  the  issues  by  the  same  jury, 
and  have  damages  assessed  at  the  same  time  against  all  the  de- 
fendants; or  whether  there  might  have  been  several  trials,  and 
several  assessments  of  damages ;  and  whether,  if  such  several 
assessments  had  been  made,  and  differed  in  amount,  any,  and 
what  judgment,  ought  to  have  been  entered ;  are  points  upon 
which  the  Court. does  not  think  it  necessary  to  give  any  opi- 
nion. 

The  nature  and  effect  of  a  nolle proscqid^  was  not  well  defined, 
or  understood,  in  early  times ;  and  the  older  authorities  involve 
contradictory  conclusions.  In  some  cases  it  was  considered  in 
the  nature  of  a  retrazii^  operating  as  a  full  release  and  discharge 
of  the  action,  and,  of  course,  as  a  bar  to  any  future  suit.  In 
other  cases  it  was  held  not  to  amount  to  a  retraxit^  but  simply 
to  an  agreement  not  to  proceed  further  in -that  suit,  as  to  the 
particular  person,  or  cause  of  action,  to  which  it  was  applied. 
And  this  latter  doctrine  has  been  constantly  adhered  to,  in  mo- 
dem times,  and  constitutes  the  received  law.  In  rases  of  tort 
against  several  defendants,  though  they  aU  join  in  the  same 
pjca,  and  are  found  jointly  guilty,  yet  the  plaintiff  may,  after 
verdict,  enter  a  nolle  proneqin^  as  to  some  of  them,  and  take 
judgment  against  the  rest.    The  reason  is  said  to  be,  that  the 
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aclioii  is  in  its  nature  joint  and  aeverfd;  and,  as  the  plaintiff 
might  originally  have  commenced  his  suit  against  one  only, 
and  proceeded  to  judgment  and  execution  against  him  alone, 
HO  he  might,  after  verdict  against  several,  elect  to  take  his  da- 
mages against  either  of  them,  n^  fortiori,  the  same  doctrine 
applies  where  the  defendants  sever  in  their  pleas*  Indeed,  in 
torti  AS  we  shall  hereafter  see,  it  does  not  seem  to  have  l?een. 
denied*  U)at  cases  might  exist,  in  which,  if  tb^  defendants  se- 
vered in  their  pleas,  the  plaintiff  might,  efier  judgm^t  against 
one,  have  entered  a  nolle  prosequi  as  to  the  others.  The  doubt 
was,  whether  he  could  do  so  be/ore  judgment',  which  was  finally 
settled  in  favour  of  tkc  rigl4t,  and  in  such  cases,  where  several 
ditmages  were  assessed  against  the  different  defendants,  the 
difiiculty  was  afterwards  cured,  by '  entering  a^  fwUe  proijeqtn 
as  to. all  but  one  defendant.  And  in  the  same  manner,  a  mis- 
joinder of  improper  parties  is  sometimes  aided.  The  authori- 
ties on.  this  subject,  will  be  found  summed  up  with  great  accu- 
racy, in  a  note  of  Mr.  Serjeant  Williams,  to  the  case  of  Sal- 
mons V8.  Smith,  (1  Sound,  H.  207,  /zo/e  £.)  In  the  same  note,  the 
learned  editor  adds,  ^^if  an  action  is  brought  upon  any  con- 
tract against  several  defendants,  who  join  in  Uuir  pleas,  and  a 
verdict  is  found  against  them,  it  is  apprehended  the  plaintiff 
cannot  enter  a  nolle  proseqid  against  any  of  them ;  because  the 
contract  being  joint,  the  plaintiff  is  compellable  to  bring  his 
action  against  all  the  parties  thereto;  and  he  shall  not,  by  en- 
tering a  nolle  prosequi,  prevent  the  defendants  against  whom  the 
recovery  has  l>een  had,  from  calling  upon  the  other  defendants 
for  a  rateable  contribution.** 

So  far  as  this  reason  goes,  it  is  inapplicable  to  the  present 
case;  for,  the  defendants  are  entitled  not  only  to  a  raieable,  but 
a  full,  contribution  over,  for  the  entire  sum,  against  the  party 
in  whose  favour  the  nolle  prosequi  has  been  entered;  and  con- 
sequently, the  HoUe  prosequi  does  not  touch  their  rights.  It  is 
observable  also,  that  the  language  is  qualified  by  the  words 
*^wh6join  in  their  pleas  f*'  which  a>*e  printed  in  italics,  and  may 
therefore  fairly  he  presumed  to  have  been  inserted  by  the  learn* 
ed  editor,  extndustria,  with  a  view  to  point  out  an.implied  dis- 
tinction between  cases,  where  there  is  a  severance,  and  where 
there  is \t  joinder  in  the  pleas.  If  there  be  any  3ucb  distinction,  it 
is  favourable  to  the, present  case;  for,  the  plaintiffs  severed  in 
their  pleaii  from  their  principal.  The  learned  editor  pt*Qceeds  to 
stj^te,  that,  "  if  in  such  actions  tlie  defendants  sever  in  flieirpleas^ 
as  where  one  pleads  some  ple^  which  f^oes  to  his  .personal  dis- 
charge, such  as  bankruptcy,  n$  ungues  executor,  ana  the  like,  not 
to  the  action  qfthe  writ,  the  plaintiff  may  enter  a  noUfi  prosequi^ 
as  to  him,  and  pi%>Geed' against  the  others;  for,  with  respect  to 
Ibe  bankraptcy,  the  statute  of  lOth  Ajin,  chap.  5^  makes  the 
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other  clcfendant,  who  is  not  a  bankrupt,  liable  for  the  u*Iu>le 
debt;  and  therefore,  in  that  particular  instance  the  case  is  ex- 
actly the  same,  as  where  an  action  is  joint  and  several.  So  the 
plea  of  ne  ungues  executor^  does  not  deny  the  cause  of  action ;  but 
only,  that  he  is  one  of  the  representatives  of  the  testator. 
When  the  dtfendants  ievir  in  tneir  pkas^  with  this  limitation 
as  to  the  extent  of  the  pleas  in  action  upon  contracts,  it  is  im- 
material, what  is  the  form  of  the  action ;  for,  the  plaintiff  may 
eni€r  9L  noUe  prosequi  Rgsdnst  any  of  them,  before  verdict,  and 
proceed  agamst  the  rest" 

The  learned  editor  is  fully  borne  out,  in  the  general  position 
here  stated,  by  the  case  of  Noke  et  al.  vs.  Ingraham,  {Wilson 
B,  89,)  to  which  he  refers.  The  only  question  is,  whether  there 
is  any  such  qualification  upon  it,  as  that  the  plea  should  be  one 
going  exclusively  in  personal  discharge,  and  not  to  the  merits? 
That  is  the  point  of  real  difficulty.  The  case  in  1  WiUon  R.  89, 
was  upon  several  promises  made  by  the  defendants,  as  part- 
ners. .One  of  theni  pleaded  a  former  judgment;  and  issue  being 
taken  upon  the  replication  of  md  teil  record,  judgment  was 
given  against  him,  and  a  writ  of  inquiry  of  damages  awarded, 
and  final  judgment  The  other  defendant  pleaded  his  bank- 
ruptcy, and  upon  this,  issue  was  joined ;  and  afterwards  the 
plaintiff  entered  a  notte  prosequi^  as  to  him.  Upon  error  brought, 
the  principal  objection  was,  that  the  noUe  prosequi^  upon  a  joint 
contract  of  two,  was  a  discharge  of  both.  Mr.. Chief  Justice 
Lee  said,  **  it  is  agreed,  on  all  hands,  that  in  trespass  against 
several,  the  plaintiff  may  enter  a  noUe  prosequi^  as  to  one,  and 
that  will  not  discharge  the  other;  and  therefore,  I  cannot  see, 
why  it  may  not  be  done  in  this  case;  and  I  do  not  see,  how  so 
proper  an.  advantage  can  be  taken  upon  the  statute  of  Ann,  As 
to  thfe  ban^krupt,  as  is  pow  taken  by  the  entry  of  this  noUepto- 
eequi,**  Wright,  Justice,  was  of  the  same  opinion,  ind  so  was 
Dennison,  Justice;  and  the  latter  added,  that  <<  the  plea  of  ^ 
bankru|^  is  not  a  plea  to  the  action,  but  only  a  personal  dis- 
charge ;  but  that  if  one  defendant  was  to  plead  a  plea  that*  was 
to  go  to  the  action  of  the  writ,  he  thought  it  might  then. have 
a  different  consideration,  but  that  this  is  not  the  case  here. 
This  case  is  exactly  the  same,  a«  when  an  action  is  joint  and 
several;  for,tlie  statute  10th  Ann,  ch.  15,  has  made  the  partner 
not  a  bankrupt,  liable  for  the  whole  debt.  This  case  is/ the 
verf  same,  as  to  this  matter  of  entering  a  nolle  prosequi,  asif 
it  had  been  trespass  against  several  defendants." 

It  is  apparent,  from  this  sumniary.of  the  reasoning  of  the 
Court,  that  the  case  turned  upon  the  consideration,  that  the . 
contract,  by  the  operatioii  of  the  statute  of  Anni.was  several 
as  well  as  joint;  and  all  the  Court  concurred,  that,;under  siiich 
circumstances,  the  noUe prosequi  would  be  good,  being  govern- 
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ed,  in  the  analogy,  to  trespass,  where  the  cause  of  action  was 
several  as  well. as  joint  What  was  stated  by  Dennison,  Justice, 
was  jyoX.  the  exclusive  ground  of  his  particular  opinion,  but 
only  a  suggestion,  that  the  case  mi^  be,  (not  would  be,)  dif- 
ferent upon  a  plea  to  the  merits.  Now,  the  general  reasoning 
copies  very  close  to  the  case  at  bar;  for  here  the  bond  is  teoe- 
tqL^  as  well  nsjoini^  and  an  action  might  huve  been  maintained 
severally  against  the  defendants;  and  what  is  not  immaterial 
to  be  considered,  all  the  parties  were  retained,  who  had  joined 
in  their  pleas,  and  between  whom  there  existed  a  right  of  mu- 
tual contribution.  Even  in  the  case  of  bankruptcy,  the  prac^ 
tice  is,  in  England,  to  require  all  the  joint  contractors  to  be 
sued,  as  is  proved  by  the  case  of  Bevil  vs.  Wood,  (2  Maul  fy 
Seho.  25,)  which  makes  it  really  less  strong  than  a  joint  and 
several  contract. 

The  case  of  Moravia,  and  another,  vs.  Hunter  &  Glass,  (3 
Maul  4*  Sdw.  444,)  which  has  been  relied  on,«t  the  bar,  was 
nantmpHl  against  four  defendants,  two  of  whom  were  not  serv- 
ed; D.,  one  of  the  other  defendants,  pleaded— 1.  Non  astwnp- 
sit.  2.  A  special  plea  of  bankruptcy.  3.  A  general  plea  of 
bankruptcy,  as  to  whom  the  plaintiff  entered  a  nolU  prosequi. 
The  other  defendant  pleaded  rum  assumpsit^  and  a  verdict  was 
found  against  him*  The  form  of  the  noUe  prosequi  was,  that 
the  plaintiffs,  inasmuch  as  thev  **^  cannot  deny  the  several  mat- 
ters abovepleade^f  by  the  said  D^  freely  here  in  Court  confess, 
that  they  will  not  further  prosecute  their  suit  against  him. "  It 
was  moved;  in  arrest  of  judgment,  that  the  fu^  prosequi^  so  en- 
tered, had  confessed  the  turn  assumpsit^  as  well  as  the  other 
pleas;  and  therefore,  the  other  defendant  was  also  discharged, 
and  the  distinction  of  Dennison,  Jus.,  in  Noke  vs.  Ingraham 
(1  ^Ft/«.i?,  89,)  was;  relied  on.  But  the  Court  held,  that  the 
nolle  prosequi  was,  in  effect,  only  a  confession;  that  as  far  as  re- 
gards D.,  he  had  a  defence  in  the  mM^rs  pleaded  by  him. 
This  case  does  not,  in  terms,  overrule  the  distinction,  but  it 
does  establish,  that  the  Court  upheld  the  nolle  pfosequij  not- 
withstanding the  pleadings  did  set  up  a.  plea  to  the  merits,  and 
not  merely  a  personal  discharge.  The  contract  does  not  ap- 
pear to  Jiave  been  joint  and  several;  and  to  have  arrived  at  its 
conclusion,  the  Court  mu^t  have  considered,  that  the  confession 
of  the  plaintiffs,  that  they  could  not  deny  iht  several  matters 
above  pleaded,  ought  not  to  be  deemed  an  admission  of  the 
truth  of  the  pleas,  except  so  far  as  to  waive  further  proceed- 
ings in  the  suit,  against  the  party  who  sets  them  up  as  a  defence. 
This  conforms  to  the,  definitbn  given  in  the  book,  of  a  nolle 
prosequi.  **It  is,'*  as  Serjeant  Williams  states,  (1  Sound,  R* 
20r,  note  2,)  <<  a  partial  forbearance  by  the  plaintiff  to  proceed 
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any  further,  as  to  some  of  the  defendants,  or  to  part  of  Uie 
suit,  but  still  he  is  at  liberty  to  g^  on  as. to  the  rest" 

These  are  the  only  cases  in  England,  which  the  researches 
of  counsel  have  brought  to  our  notice, beanng  directly  on  the 
point  before  the  Court;  and  upon. looking  into  the  elementary 
treatises  and  books  of  practice,  we  have  not  been  able  to  find 
any  more  general  doctrine.  Indeed,  the  latter  confine  them- 
selves exclusively  to  the  enunciation  of  the  principles  above 
stated,  with  the  qualifications  annexed  to  them  in  these  ai|thori- 
ties,  as,  see  1  ChUiy'if  Plead.  ^  32,  33.  546.  Com.  Dig,  Fkader, 
X2.  3.  5.  2  7\dd'8  Practice,  630.  9,  Arch.  Practice,  219, 220.  2 
Lilly's  Practical  Register,  280.  In  America,  the  c^ses  have 
gone  a  step  further^  In  Hartness  vs.  Thompson,  (5  /o/in.,  A. 
160,)  where  an  action  was  brought  against  three,  upon  a  joint 
and  several  proifiissory  note^  and  there  was  a  joint  plea  of 
non,  assumpsit,  and  the  infancy  of  the  defendants,  that  was 
set  up  at  the  trial ;  it  was  held  no  ground  for  a  nonsuit ; 
but  the  plaintiff  upon  a  verdict  found  in  his  favour  against  the 
other  two  defendants,  might  enter  a  nolle  proseqtn,  as  to  the  in- 
fant, and  take  judgment  upon  the  verdict  against  the  others. 
In  Woodward  vs.  Marshall,  (1  Pickering's  Reports,  500,)  in 
the  Supreme  Court  of  Massachusetts,  upon  a  joint  contract 
and  suit  against  two  persons,  one  of  whom  pleaded  infancy, 
it  was  held  that  a  nolle  prosequi  might  be  entered,  as  to  the  in- 
fant, and  the  SHit  prosecuted  against  ^he  other  defendant 
These  decisions  wei*e  admitted  to  be  against  the  cases  of 
Chandlei*  vs.  Parker,  (3  Esp,  Rep.  76,)  and  Jaffray  t>«.  Frebain, 
(5  Esp.  Rtp.  47,)  but  the  Court  thought  the  practice  adopted 
by  themselves  was  most  convenient,  and  therefore  gave  it  a 
judicial  sanction.  These  cases  were  distinguishable  from  that 
in  1  Wilson^s  R.  89,  in  the  fact,  that  the  plea  went,  not  only  in 
personal  discharge,  but  proceeded  upon  a  matter  which  estab- 
lished an  origitisS  defect  in  the  joint  contract ;  whereas  the 
plea  of  bankruptcy  was  for  matter  arising  ailerwards.  The 
distinction  was  not  thought  to  be  sound.  Indeed,  the  Court 
seem  to  have  considered  the  question  rather  as  a  matter  of 
practice,  to  be  decided  upon  convenience  and  policy,  than  as 
matter  of  principle. 

Hitherto  the  question  has  been  discussed,  as  if  the  nolle  pro- 
seqtd  had  been  entered  A^brc,  when  in  fact  it  was  entered  q^er 
judgment  against  the  defendants.  The  next  inquiry  is,  whe- 
ther this  creates  any  substantial  difference  in  the  case.  In 
Ijtytvvs.  Salkeld,  (2  Salk.A55,)  in  trespass  against  two  defends 
ants,  and  verdict  for  the  plaintiff,  one  being  an  ii:ifant)  the  plain- 
tiff took' Judgment  against  the  other,  and  entered  a  non  pi^s/^Ir 
ter  the  judgment  against  the  iufants,  and  took  out  execution 
upon  the  judgment;  upon  error  brought,  it  was  objected  that 
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^nonpros,  could  not  be  entered  after  judgment,  for  the  judg- 
ment could  not  va,ry  from  the  demand  of  the  writ.  It  was  ar- 
gued on  the  other  side,  that  torts  were  several,  and  that  a  non 
pro8  might  be  entered  after,  as  well  as  before  jtfdgment^  and 
cases  to  this  effect  were  cited.  Lord  Holt  is  imported  to  have 
said,  that  he  supposed  there  were  interlocutory  judgments, 
wherein  it  might  well  be;  but  a  final  judgment  diffei^ed,  for  that 
being  once  wrong,  a  subsequent  entry  would  not  set  it  right. 
The  case  was  however  adjourned,  and  nothing  more  appears 
of  it  This  case  is  not  very  accurately  reported,  and  it  may 
have  been  that  the  judgment  was  joint^  and  tht  nolle  prosequi 
afterwards,  which  would  remove  the  objection  to  its  authority. 
The  circumstance  of  its  being  adjourned,  shows  that  the  doc- 
trine thrown  out  by  Lord  Holt,  was  not  deliberately  considered 
by  him,  and  was  deemed  not  clear.  In  truth,  it  is  directly 
against  the  case  of  Parker  vs.  Lawrence,  decided  in  the  Ex- 
chequer chamber)  and  reported  in  HobarVs  Rep,  70.  That  was 
trespass  against  three ;  one  pleaded  not  guilty,  and  the  other 
two  a  justification,  to  which  the  plaintiff  replied,  and  there  wtjs 
a  demurrer  to  the  replication.  Pending  the  demurrer,  the 
issue  was  tried,  and  dannages  and  judgment  given  against  him. 
After  judgment,  the  plaintiff  entered  a  no/fe/wo*e^' against  tho 
other  two,  and  a  writ  of  error  was  afterwards  brought  by  all 
three;  and  it  was  alleged  for  error,  that  the  nolle proseaui  iis- 
charged  all  three.  It  was  agreed  by  the  Court,  (in  conformity 
with  the  docti*ine  then  prevailing,)  that  if  the  nolle  proseqm 
had  been  before  judgment^  it  would  have  discharged  the  whole 
action;  and.  so  it  woyld,  if  the  judgment  had  been  against  them 
all,  and  then  the  plaintiff  had  entered  a  nolle  prosequi  against 
the  other  two ;  for  a  nonsuit,  or  release,  or  other  discharge  of 
one,  discharges  the  rest.  But  here  the  action  was  at  ah  end, 
as  to  the  one,  by  the  judgment  against  him,  and  no  judgment 
was  had  against  the  others,  so  that  they  were  divided  frctfn 
him,  and  are  not  subject  to  the  damages  found  against  him. 
It  was  adjudged  that  he  was  not  discharged,  and  there  was  no 
error.  This  case  is  of  great  authority,  having  been  dolibc- 
ralely  decided  by  a  very  high  Court.  It  is  cited  as  authority,by 
Chief  Baron  Comjns,  in  his  digest,  {Pleader y  X  5,)  who  also 
cites  {P/ea«/er,  X,  3,)  the  case  in  Salkcld,  as  one  in  which  there 
was  a  final  judgment  against  all  the  defendants.  The  reason  of 
the  thing  would  seem  entirely  in  favour  of  the  judgment  in  Ho- 
hartj  and  it  stands  supported  by  a  much  earlier  case,  in  the 
year  Books,  (14  Edw,A\  Brooks  abridg.  TVespasSypl.  SSL)  If  the 
plaintiff  may,  in  any  case,- recover  a  judgment  against  one  on 
a  joint  action  against  two,  who  sever  in  their  pleadings,  it  is 
wholly  immaterial  to  the  regularity  and  effect  of  that  judg- 
nifnU  in  what  stage  of  the  cause  the  suit  has  ceased  to  be  pro- 
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secuted  against  the  other.  It  is  sufiicient,  that  in  the  event  the 
judgment  is  consistent  vfith  the  general  principles  of  the  action. 
If  a  nolle  prosequi  may  be  entered,  after  verdict,  and  before 
judgment,  without  discharginc^  the  other  party,  there  is  no 
i;;ood  reason  why  it  ipay  not  be  done  after  judp^ent,  when 
there  has  been  no  proceeding  which  binds  the  plamtifF  to  con- 
summate a  judgment  against  the  party  whom  he  wishes  to 
dismiss.  In  each  case  the  judgment  upon  the  whole  record  is 
consistent  with  the  writ. 

The  result  of  this  examination  into  authorities,  is,  that  there 
is  no  decision  exactly  in  point,  to  the  present  case ;  that  there 
is  no  distincion  between  entry  of  a  nolle  prosequi  before,  and 
the  entry  after  judgment,  applicable  to  the  present  facts.  That 
the  authorities,  and  particularly  the  American,  proceed  upon 
the  ground  that  the  question  is  matter  of  practice,  to  be  decid- 
ed, upon  considerations  of  policy  and  convenience,  rather 
than  matter  of  absolute  principle;  and  that  therefore  this 
Court  is  left  at  full  liberty  to  entertain  such  a  decision  as  its 
own  notions  of  general  convenience,  and  legal  analogies  would 
lead  it  to  adopt.  We  are  of  opinion,  that  where  the  defend- 
ants sever  in  their  pleading^,  a  nolle  proseqtd  ought  to  be 
allowed.  It  is  a  practice  which  violates  no  rules  of  pleading, 
and  will  generally  subserve  the  public  convenience.  In  the 
adnunistration  of  justice,  matter  of  form,  not  absolutely  sub- 
jected to  authority,  may  well  yi^ld  to  the  substantial  purposes 
of  justice. 

Mr.  Justice  Johnson,  dissenting. 

The  facts  appearing  upon  the  records,  from  the  count,  pleas, 
a^d  replications,  are  these.  This  action  was  on  a  bond  given 
for  the.  faithful  discharge  of  the  office  of  the  Cashier,,  by  Phi- 
lip H.  Minor.  It  was  joint  and  several.  The  defendants  craved 
over  jointlv,  and  pleaded  performance,  to  which  plaintiff  replied. 

They  aftei'wards  had  leave  to  withdraw  the  joint  pleas;  und 
the  four  securities  jointly  filed  various  pleas,  to  which  plaintiff 
replied;  and  issue  being  taken,  proceeded  to  trial,  and  obtain- 
ed this  verdict 

After  the  verdict,  the  principal  to  the  bond  Was  ruled  to 
plead,  and  he  then  files  a  variety  of  pleas,  similar  in  effect, 
to  those  pleaded  by  the  securities.  The  Court  then  gave  judg- 
ment upon  the  veniict,  and  the  plaintiff's  attorney  enters  this 
nfllle -prosequi;  and  judgment  is  given  for  the  principal,  on  the 
t>ond.  That  the  plaintiffs  take  nothinjg;  by  their  bill^  but  for 
their  false  clamour,  be  in  mercy,  and  that  the  defendant  go 
thereof,  without  da^,  and  receive  hir  costs. 

It  was  insisted  by  (he  defendants,  that,  in  this  state  of  the 
pleadings  and  record,  the  plaintiffs  ought  not  to  have  had 
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iudgment  belowr-that  there  is  error,  and  the  judgment  should 
be  reversed.  What  further  order  this  Court  would  be  bound 
to  render  upon  a  reversal,  it  is  not  material  to  inquire*  I 
readily  assent  to  the  doctrine,  that,  in  adjudicating  upon 
questions  of  practice,  a  Court  should  have  regard  to  public 
convenience ;  but  it  would  be  extending  this  principle  to  the 
violation  of  its  own  spirit  and  intent,  if  carried  to  the  extent  of 
overturning  known  established  rules,  both  of  law  and  practice. 

To  this  extent,  it  appears  to  me,  the  present  decision  goes; 
and  that  this  judgment  cannot  be  affirmed,  without  shaJ&ing 
as  well  established  principles,  as  adjudged  cases;  and  open* 
ing  a  door  to  inconveniences,  which  must  soon  compel  this 
Court  to  retrace  its  steps. 

The  judgment,  as  it  stands  below,  is  against  four  out  of  fiyc 
joint  and  several  co-obligors;  and  the  obligor  omitted,  or  ra- 
ther who  has  judgment  in  his  favour,  is  the  Cashier,  for  whose 
good  conduct  in  office,  the  other  three  became  bound.  Now, 
this  judgment  is  either  a  bar  to  a  future  suit  against  the  prin- 
cipal, or  it  is  not.  If  a  bar,  then  the  record  exhibits  the  inconsist- 
ent case  of  four  being  made  liable  for  one,  who  was  not  liable 
himself.  And  if  it  is  not  a  bar,  then,  by  possibility,  it  may  be 
established  by  the  verdict  of  a  future  jury,  that  the  co-obligor, 
for  whose  misfeasance,  alone,  these  defendants  have  had  judg- 
ment against  them,  had,  in  fact,  committed  no  misfeasance.  A 
rule  of  practice,  ^that  may  lead  to  such  consequences,  cannot 
rest  upon  public  convenience. 

Nor  is  it  more  easy  to  reconcile  it  to  princinlc.  No  autho- 
rity need  be  cited,  to  establish,  that  wherever  j  .l^^ent  ought 
to  have  been  arrested  below,  this  Court  is  bound  to  reverse  for 
error.  Now  this  judgment  is  against  ond  of  the  canons  of  the 
law  of  contracts.  It  was  at  the  option  of  the  plaintiff,  whe- 
ther to  treat  the  bond  as  a  joint  or  several  contract.  He  has 
elected  to  treat  it  as  joint;  and  must,  therefore,  abide  by  the 
law  of  joint  contracts,  as  to  both  right  and  remedy ;  and,  up- 
on these;  when  under  seal,  it  is  an  invariable  rule,  that  all 
must  be  sued,  if  all  have  sealed  the  instrument,  and  are  in 
life. 

It  is  true,  that,  in  general,  the  non- joinder  of  co-obligors  must 
be  pleaded  in  abatement ;  but  it  would  be  oppressive  and  incon- 
sistent to  apply  this  rule  to  a  case,  in  which  it  was  impossible  to 
plead  in  abatement,  and  that  was  precisely  this  case;  since  the 
discharge  of  the  principal  from  the  action,  was  produced  by  the 
act  of  the  plaintiff,  after  judgment^  at  a  time  when  it  was  im- 
possible, by  any  form  of  pleadings,  for  the  defendants  to  avail 
themselves  of  this  right.  But  this  case  comes  within  an  ex- 
ception to  the  general  rule  on  the  subject  .of  pleas  in  abate- 
ment; since,  by  the  plaintiff's  own  showing,  in  his  ricclanition 
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and  replication,  all  the  co-obligors  named  in  the  instrument,  seal- 
ed it,  and  were  in  life  at  the  commencement  and  close  of  llie 

bU>t 

This  distinction,  if  it  be  necessary  to  cite  authority  for  it, 
clearly  appears  from  comparing  the  case  of  Rice  vs,  Shultz, 
5  Bur,  Ii^)0r(8^  2611,  with  the  case  of  Hermer  and  Moore,  no- 
tic<^d  iii  the  report  of  that  case.  In  the  one^  it  was  necessary 
to  plead  in  abatement,  because  the  facts  did  not  appear  on 
record,  which  were  necessary  ta  maintain  the  defence.  In 
the  others  the  judgment  was  arrested,  because  the  facts  of  the 
plaintiff's  own  showing,  made  out  that  heought  not  to  have  judg- 
ment, which  were,  all  had  sealed  the  instrumen^— and  all  were 
alive.  It  cannot  be  questioned,  that  in  a  joint  contract  by  ^\e^ 
where  all  remain  equally  bound — all  in  life,  and  all  within 
reach  of  the  process;  more  es]>ecially,  where  they  have  been 
all  actually  arrested,  the  plaintiff  must  recover  against  all,  or 
none.  This  is  that  case;  and  yet  the  plaintiff  is  allowed  here 
to  take  judgment  against  four,  and  discharge  the  fifth,  the 
principal,  by  nolle  proeeqid^  aft^r  judgment. 

It  cannot  be  doubted,  that  had  this  noUe  proseqtA  been  en- 
tered before  trial,  the  defendants  must  have  been  permitted  to 
plead  it,  ptds  darien  continuance^  and  that  the  plea  must  have 
been  sustained.  And  what  reason  is  there,  for  placing  them 
in  a  worse  situation,  by  suffering  the  nolle prqsequi  to  be  enter- 
ed after  judgment  ?  It  is  said  they  severed  in  pleading,-  and  suf- 
fered the  cause  to  go  to  trial^  without  objection.  But  was  it  in 
the  power  of  these  defendants,  to  compel  their  cp-pbligors  to 
join  them  in  pleading?  or  if  the  plaintiff  choose  to  proceed 
erroneously  to  trial,  were  the  defendants  under  any  obligation 
to  arrest  him,  and  set  him  right?  It  \Vas  his  own  folly,  if  he 
ruled  them  to  trial,  or  consented  to  go  to  trial,  or  commit- 
ted any  other  error,  in  proceeding  to  judgment  I  have  stated 
it  to  be  not  indispensable,  }n  my  view  of  the  subject,  that  the 
nolle  prosequi  should  be  a  bar  in  this  case  to  a  new  suit  against 
the  principal.  The  derangement  of  the  rights  and  liabilities 
of  the  parties,  produced  by  i,t,  appears  a  sufficient  objection 
both  to  the  principle  and  practice.  For,  certainly,  it  goes  to 
enable  a  plaintiff  to  recover,  by  this  device,  against  parties, 
who  otherwise  could  have  defeated  his  action  by  suitably 
pleading.  By  a  novel  practice,  as  it  relates  to  joint  contracts, 
Ke  is  here  permitted,  to  evade  an  important  legal  principle. 
But,  if  this  nolle  prosequi  can  be  shown  to  be  a  bar  to  his  ac- 
,tion  against  the  principal  co-obligor,  it  would  seem  to  be  in- 
vontestible,  that  this  judgment  ought  to  be  reversed.  And  I  am 
yet  to  learn,  that,  in  a  joint  action  in  contract  against  several, 
a  luMe  prosequi  as  to  the  whole  Action,  against  one.  is  not  a  bar 
as  to  him. 
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The  cases  are  very  few  in  the  Books,  in  which  tlic  effects  of 
a  nolle  prosequi^  in  such  a  case,  has  been  tried  by  the  only  suf- 
ficient test— a  plea  in  bar,  to  a  suit  \ipon  the  same  contract. 
But  as  far  as  they  have  gone,  they  maintain  the  bar. 

If  a  bar,  in  cases  in  which  the  suit  is  against  a  single  de- 
fendant, there  can  be  no  reason  assigned  why  it  should  not  be 
a  bar  as  aeainst  one  of  the  several  defendants.  And  to  this 
point,  Beecher's  case,  reported  in  8  Coke^SS.  CrokeJameSj  211, 
IS  direct  and  positive. 

Thai  was  a  suit  upon  a  bond,  and  the  judgment  there  is 
nearly  in  the  words  of  the  judgment  in  this  case.  On  a  second 
action,  upon  the  same  contract,  this  was  held  to  Le  a  bar;  and 
it  became  necessary  to  remove  the  judgments,  by  a  writ  of  er- 
ror, for  some  technical  informalities,,  before  this  obligee  could 
recover  in  the  originai  contract. 

Jt  is  true,  that  Serjeant  Williams  has  said,  in  hi^  no^e  to  1 
»Sirm/w/ef5,(2(J7  «.)  **  that  a  Mile  prosequi  is  now  held  to  be  no 
bar  to  a  future  action,  for  the  same  cause,  except  in  those  cases 
where,  from  the  tiature  of  the  action^  judgment  and  execution 
against  one,  is  a  satisfaction  of  all  the  damages  sustained  by 
the  plaintiff." 

And  by  refei'ence  to  the  next  page  of  his  note,-  it  appears, 
that  the  exception  here  introduced,  is  intended  to  embrace  ac-. 
tions  for  $orfs;  and  therefore  his  rule  is  intended  to  »pply  to 
actions  on  contracts. 

But  the  anthoritics  he  cites,  are  far  from  bearing  him  out  in 
his  doctrine.  The  ca.se  of  Cooper  vs.  Tiffin,.(3  T.  /?.,  511,)  uppn 
which  he  relies,  decides  nothing  but  a  question  of  costs;  and 
the  position,  that  a  nolle  prosequi  is  no  more  than  a  discontinu- 
ance, and  the  party  may  sue  again,  is  oiUf  an  obifer  dictum^  in 
case  where  the  point  was  not  presented. 

So,  also,  of  his  other  case,  in  1  HiU,  89.  The  (acts  did  not 
raise  the  cjuestion  on  the  effect  of  the  rwUe  prosequi^  as  to  the 
defendant  who  was  discharged  by  it ;  and  the  Judges,  in  con- 
sidering whether  the  plaiYitiff  could  have  judgment  against 
some  of  the  joint  contractors,  where  the  other  was  discharged 
by  bank'iniptcy,  expressly  decide  upon  the  ground,  that  he  being 
discharged  by  law,  leaving  the  other  bound  for  the  debt,  pro- 
duced an  analogy  between  that  case  and  the  ca^e  of  a  suit  in 
trespass,  where  one  only  might  be  sued  separately.  But  it  is  said, 
and  so  Serjeant  Williams  asserts,  ^  that  the  true  nature  and 
extent  of  a  nolle  prosequi^  i*  civil  cases,  was  not  accurately  d&f 
•fined  and  ascertained,  until  modem  times." 

My  own  opinion  is,  from  all  the  investigation  I  have  been 
able  to  make,  that  it  was  much  better  understood,  in  former 
iimes,  than  it  is  at  this  day.  That  if  it  were  now  better  under^ 
jitood,  we  should  perceive  fewer  of  those  inconsistencies  which 
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are  supposed  to  exist  in  the  decisions  on  this  subject.  Thux 
Serjeant  Williams  has  mixed  up  the  cases  on  iorts^  with  those 
on  contracts,  in  such  a  manner  as  could  only  produce  confu- 
sion. To  sustain  the  doctrine  thatm  noUe  prosequi,  in  an  action 
of  debt,  is  a  bar  to  another  suit  on  the  same  bond,  he  quotes 
Grreen  t;^.  Chamock,  {Crake  EHz,y  762,)  which  was  trespass 
quare  clausoanfregit.  And  for  other  cases  which  he  says  es- 
tablishes the  principle  <Uhat  a  nolle  prosegiti  is  not  of  the  na- 
ture of  a  retraxit^  or  a  release ;  but  an  agreement  only,  not  to 
proceed  as  to  some  of  the  defendants,  on  a  part  of  the  suit" 
Without  restricting  the  doctrine  to  any  class  of  cases,  he  cites 
a  string  of  authorities,  in  everyone  of  which  the  decisions 
were  in  actions  of  trespass,  or  tort. 

Yet  it  cannot  be  contended  that  the  use  of  the  nolle  prosequi 
in  cases  of  to>rty  in  which  the  defendants  may  be  joined  and  dis- 
joined at  the  pleasure  of  the  plaintiff,  can  afford  precedent  or 
authority  for  the  use  of  it,  in  cases  of  joint  contract;  in  which 
the  law,  rep^rding'  the  nature  of  the  contract,  and  the  rights 
of  the  parties,  imposes  on  the  plaintiff  the  obligation  to  sue 
them  jomtly. 

To  me  it  appears  that  there  is  abunc  ant  authority  to  prove  that 
the  no^/Mv^egtit,  though  entered  by  attorney,  with  the  judgment 
that  defendant  ^  &xt  Hne  cKe,"has  the  effect  of  a  retraxit.  Lord 
Coke  certainly  places  them  on  the  same/oo^,  both  in  his  Insti- 
tutes, (I  Mat.  139,)  and  his  comment  upon  Beecher's  case  (8 
Bqff*  y)  and  in  both  instances  he  describes  the  nolle  prosequi  as  one 
of  two  kinds  of  retraxity  appropriate  to  different  cases,  but  both 
producing  a  bar.  And  yet  in  one  only  is  the  term  retraxit  intro- 
duced into  the  entry  of  judgment.  (^See  also  2  Rolls  Ahridg.  nol- 
le prosequi) 

In  Green  vs.  Chamock,  (Cro.  EUz.  7^9.^  they  are  certainly 
treated  as  tfjnonymous  and  equivalent.  That  was  trespass,  qua- 
re dausamp'e^y  against  C.  8c  SI  S.  made  default  and  judg- 
ment of  ml  dtcit  was  then  taken  against  him.  C.  pleaded  in 
bar,  plaintiff  replied,  Sec.  and  judgment  in  demurrers  for  plain- 
tiff. A  nolle  prosequi  was  then  entered  against  S.  and  writ  of 
inquiry  and  judgment  against  C.  And  the  case  proceeds ; 
^  thereupon- they  brought  error,  and  the  error  assigned,  was  be- 
cause this,  nolle  prosequi  is  against  one,  when  judgment  is  ta- 
ken against  both ;  being  that  a  retraxit  against  one  is  as  strong 
as  a  release  against  the  one,  the  which  bein^  to  one  defendant, 
is  a  good  discharge  to  both.  ^  So  again,  m  the  case  of  Den- 
nis vs.  Payne,  Cro.y  ch.  551,  P.  &  P.  gave  thdr  joint  and 
several  bond  to  D.  who  sued  the  one  severally,  and  alter  plea, 
entered  a  retraxit.  He  afterwards  brought  suit  upon  the  bond, 
against  the  other,  P.  who  plead  the  retraxit  to  the  first  in  bar. 
There  was.no  question  made  upon  its  being  a  bar,  either  direct 
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or  by  cstoppal;  as  to  the  oblij^r  first  sued,  it  is,  in  terms,  ad- 
mitted. But  the  benefit  of  that  dischai'ge  was  claimed  by  the 
second  P.  and  on  this  the  judj^es  divided,  one  maintaining 
ihat  its  effect  was  that  pf  a  release,  and  the  other,  that  of  an 
cstoppal,  only  to  be  taken  advantap^  of  by  him,  in  whosp  fa- 
vdur  it  was  entered;  and  Croke,  who  held  il  to  1>e  an  estoppal, 
identifies  it  with  a  nolle  prosequi y  by  observing  that  it  is  ^^qtut' 
.tf  an  aj^ement  that  he  will  no  further  prosecute;  *^nonvuUf 
uUeritiH  proneqid."  So  that  1>oth  admit  it  to  be  a  bar  against  the 
one  discharged.  So  in  HobarlyTOj  and  in  S  Kehbk^  332,  p.  51,  in 
the  year  1674;  noUe  proaemn  and  retraxit  arc  considered  as  sy- 
iif  >ny  mou  s.  So  in  Silley'a  Practical  Jfff^istery  in  1 71 9,  a  nolle  prose- 
ftti  is  defined  thus:  ^Hhis  is,  that  the  plaintiff  will  proceed  no 
rurther  in  his  action,  and  may  l>e  as  well  before  as  after  verdict ; 
and  is  stronger  against  the  plaintiff  than  a  nonsuit,  for  a  nonsuit 
is  a  default  for  non-appearance,  but  this  is  a  voluntary  acknow- 
ledgment that  he  fuitn  no  cttuse  of  action,'*  (7\tle  Nolle  Pros.) 

So  Serjeant  Salkeld,  who  comes  down  to  the  time  of  Queen 
Ann,  n'.fers  to  Beccher's  case  for  the  law  o^retraxit;,  and  gives  the 
definition  ofri»/rc/xi7  in  the  wor<lsof  the  entry  of  a  nolle  pronequiy 
(Title  ftelraxity  3  Saik.)  So  in  4  Hood^  87,  in  the  year  1691,  it  is 
distinctly  asserted,  that  an  entry  "  of  a  vcnit  hie  in  curia^  etftUitur 
hie  ineurioy  with  a  judgment  that  defendant  rat  imde  sine  die**  is 
equivalent  to  a  retraxit.  At  what  period  a  different  idea  l>egun 
to  prevail,  I  have  not  been  able  to  discover ;  certainly  1  can 
find  no  adjudged  case  to  support  it. 

In  the  case  of  Walsh  vs.  Bishop,  in  Cro,  Char,  239.  243,  rc-^ 
lerred  to  by  Serjeant  Williams,  as  introducing  a  different  doc- 
trine, is  dinxtly  against  liim.  That  was  an  action,  of  trespass 
and  battery  against  two;  they  scvei*ed  in  pleading,  and  after 
verdict  against  l)oth,  a  nolle  proseqtn  was  entered  against  one, 
and  the  other  moved  it  in  arrest  of  judgment.  In  that  case, 
it  is  admitted,  in  terms,  by  the  Court,  that  as  to  the  one,  the 
nolle  jtrosrqtd  was  an  absolute  bar.  And  by  reference  to  the 
same  case,  in  page  239,  it  will  l)c  seen,  that  the  argument  rest- 
ed upon  the  right  of  a  plaintiff  to  proceed  against  one  of  se- 
veral defendants  in  trespass. 

If  this  plaintiff  ever  had  a  right  to  proceed  against  these 
four  defendants,  in  originating  this  suit,  1  should  have  felt  no 
doubt.  That  is  the  case  in  trespass,  that  is  the  case  where, 
one  defendant  is  bankrupt,  or  an  infant,  or  pleads  ne  untptes 
fxecutor,  1  If  til,  89.  3  Espin,  Jl,  70.  There  iS  a  modern  book 
of  practice  of  great  respectability,  (I  mean  Sellon,  title,  A^oUe 
Proseqtn^)  in  which  this  doctrine  is  summed  up  to  my  entire 
satisfaction.  The  form  of  the  Wintry  is  there  given  in  words, 
and  conforms  entirely  to  the  entry  in  this  case,  except  that  the 
words  arc  here  added^  that  ^*  the  plaintiffs  take  nothing  by  their 
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bill,  but  for  their  ^ false  clamours  be  in  mcrc^-/"  which  can 
at  least  detract  nothing  from  the  effects  of  the  judgment.  Yet 
it  is  there  laid  down,  as  the  law  of  his  dav,  that  such  a  judg- 
ment, when  it  goes  to  the  whole  cause  of  action,  operates  in 
effect,  as  a  re^rim/.  The  judgment  in  this  case  goes  to  the  whole 
cause  of  action,  and  as  between  the  plaintiff  and  the  Cashier, 
is  of  the  same  effect,  as  if  there  had  been  no  other  defendant 
to  the  action.  In  a  subsequent  part  of  the  article,  the  same 
author,  (Sellon,)  recognises  the  distinction  between  cases  of 
trespass,  or  tort^  and  cases  of 'contract;  and  lays  down  the 
rights  of  the  parties  in  each,  In  accordance  with  the  views  I 
entertain  on  the  subject,  to  wit:  that  if  the  nolle proseqtci  be 
entered,  so  as  to  produce  any  derangement  in  the  rights  of 
the  defendant,  to  deprive  them  of  a  legal  defence,  or  subject 
them  to  increased  difficulties  or  liabilities,  it  is  error. 

The  case  in  Maul  fy  Sdivyn^  which  was  supposed  to  have 
overruled  the  previous  decisions,  is  in  perfect  accordance  with 
them;  for,  although  the  defendant  had  pleaded  non  assumpsit^  he 
huA  also  pleaded  his  discharge  as  a  bankrupt.  On  the  contra- 
ry, if  the  language  of  the  Court  in  tha.t  case  be  considered 
as  affoi^Ung  the  true  rationale  of  the  entry  of  the  nolle  prosequi^ 
it  would  be  fatal  to  the  plaintiffs  in  this  cause.  Tbe  Court  say, 
it  amounts  to  an  acknowledgment  that  the  one  defendant  had 
a  defence.  But  what  defence  did  this  co-obligor  set  up .  that 
the  otlier  defendants  ought  to  have  the  benefit  of?  His  pleas, 
were,  in  terms,  those  which  had  been  pleaded  by  these  co-obli- 
gors. If  this  confession  of  plaintiffs  went  to  those  pleas,  then 
were  these  defendants  discharged,  siiice  they  could  not  be  liable 
if  he  was  not  guilty. 

It  is  a  qnestion  of  no  importance— one  of  no  influence  upon 
the  law  of  the  case,  whether  a  fiolle  pro's€(/in  may  be  entered 
before,  or  after  judgment,  or  when  it  may  be  entered ;  other- 
wise than  as  it  affects  the  legal  relations  of  the  parties,  and 
the  ntles  whiph  govern  suits  at  law. 

And  here,  I  think,  I  may  very  confidently  maintain,  that  in 
no  case  can  a  nolle  proseqtu  be  legally  entei'ed,  as  to  one  of 
the  defendants,  unless  the  suit  might  originally  have  been  main- 
tained against  those  who  remain;  or,  unless  the  remaining  de- 
fendants might  have  availed  themselves  of  pleading  the  nop- 
jdinder  of  their  co-obligor,  if  their  rights  were  affected  by  his 
exclusion  from  the  action. 

In  the  first  class  are  comprbcd  all  actions  of  torty  in  which 
no  prejudice  is  done  to  the  defendants,  since  their  co-defbnd- 
aut  need  not  originally  have  been  made  a  party.  And  I  may 
add  idso,  the  case  of  bankrupts  and  infants,  both  of  whom, 
when  joint  contractors,  may  be  admitted  as  defendants,  upon  de- 
claring against  their  co-obligors,  according  to  the  truth  of  the 
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rtisf .  Tliey  mav,  also,  without  prejudice  to  their  co-defendants, 
be  discharged  by  nolle proseqtd ;  but  even  as  to  them,  it  seems 
the  precedents  imposed  a  restriction ;  for,  it  is  n6t  permitted, 
if  they  have  blended  their  fate  with  that  of  their  co-defendants, 
by  joining  in  their  pleas.  They  have  then  waived  their  privilege. 
If  their  pleas  impart  no  waiver  of  their  privilege,  the  right  of 
the  plaintiff  to  his  noOe proaeqai,  as  to  them,  is  conceded;  be- 
cause the  relations  of  the  parties  are  not  altered,  nor  their 
rights  in  any  way  prejudiced.  But  I  conceive  the  noUeprost' 
qui  cannot  be  entered  at.  any  point  of  time,  when  it  would  place 
the  defendants  in  a  worse  situation,  or  deprive  them  of  any  ad- 
vantage of  making  their  defence. 

Surely  the  precedents  for  entering  the  no//c/?f05C^i  after  judg- 
ment in  actions  of  trespass^  against  some  defendants,  and  go- 
ing on  to  levy  satisfaction  from  the  rest,  can  afford  no  prece- 
dent here;  since  it  is,  in  the  one  case,  what  the  law  enjoins;  in 
the  other,  what  it  forbids 

Nor  are  the  precedents  of  cases  in  which  the  one  defendant 
never  was  bound,  or  is  discharged  by  operation  of  law,  with- 
out discharging  the  other,  any  better  authority.  Ih  all  these 
rases,  the  relative  rights  and  liabilities  of  the  parties  remain 
the  same.  No  legal  absurdities  can  ensue,  and  no  more  is  giv 
en  against  them,  by  the  judgment,  than  what  could  have  been 
legally  claimed  of  them  by  the  action. 

There  is  one  curious  result  produced  by  this  decision,  which 
is  not  among  the  least  of  the  objections  to  rendering  a  judg- 
ment for  the  defendant  in  error.'  It  cannot  be  contested,  and 
ihc  whole  argument  is  admitted,  that  if  the  discharge  of 
the  principal  produce  a  bar  in  his  favour,  this  judgment 
should  lie  reversed  for  ^rror.  But  the  conclusion,  that  it  is  no 
har,  is  now  to  be  deduced  from  a  string  of  decisions,  in  ever} 
one  of  which,  Serjeant  Williams  himself  admits,  that  no  re- 
rovcry  could  be  had  against  the'  defendant  who  has  been  dis- 
charged by  the  nolle  prosequL  It  is  true,  he  attributes  thisvbar 
to  the  nature  of  the  action;  but  this  is  at  least  acknowledging 
that  the  material  question,  in  the  trespass  cases,  never  could 
arise  in  the  present  case.  In  the  only  case,  however,  even  iu 
trespass,  in  w^iichthe  question  in  this  case  came  distinctly  be- 
Tore  the  Court,  I  mean  the  case  of  Green  vs,  Chamodk,  (1  Croke^ 
762;^  in  which  there  was  an  interlocutory  judgment  against  S., 
and  judgment  pronounced  against  C,  and  a  nolteproeeqtn  as  to  S. ; 
It  was  adjudged,  that  the  nolle  prosequi  as  to  S.  was  a  release 
to  him,  and  therefore  to  C;  and  the  judgment  against  C  was 
reversed  in  error  bi^ught,  and  yet  there  they  did  not  join  in 
pleading.  If,  in  the  present  case,  the  defendants  had  all  plead- 
ed, whether  jointly  or  severally,  and  verdict  had  been  for  thf 
one  defendant,  on 'any  plea  to  the  merits,  it  is  clear,  that,  not 
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^vithstanding  a  verdict  had  passed  for  the  plaintifT  against  the 
remaining  four,  he  could  not  have  had  judgment,  (1  Saufui. 
^17»)  And  the  distinction  between  the  actions  of  debt  and  tres- 
pass on  this  point,  has  been,  until  now,  considered  as  known  and 
csUblished,  ( 1  PUno.  66. 6.  8  Hep.  1 20. 1 33.  2  LUhf^b.  210. 107.) 
Upon  the  whole,  I  am  very  clear,  that  tliis  judgment  ought  tt> 
he  reversed,  and  judgment  below  entered  fur  defendants. 

Jiuif^ent  affirmed^  with  costn. 
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Joseph  Pearson  and  Robert  Y.  Brekt,  Executors  of  Robfri 

fiRENTy   DECEASED,  PLAINTIFFS  IN  ERROR,  V9.   TmE   BaNR  OF 

THE  Metropolis,  Defendants  in  error. 

In  ftn  action  against  the  endorser  of  a  promissoiy  noCe^  made  *<  negotiable 
in  the  Dank  of  tlie  Metropolis,**  the  declaration  avetred  a  demand  of  the 
vunCf  at  that  bank.  No  other  notice  of  the  non-payment  of  the  note,  was 
wnt  to  the  endorser,  but  that  left  for  htm  at  the  Bank  of  the  Metropolis ; 
and  it  was  proved,  that  there  vna  an  agreement,  by  parol,  with  the  endor* 
ser,  as  to  other  notes  discounted  prevKMisly,  by  the  bank*  for  liis  aooom* 
modation,  that  pjiyment,  and  demand  of  payment,  should  be  made  at  the 
bank  <  the  endorser  residinj^  a  considerable  distance  from  the  bank. 

The  Court  held,  that  parol  evidence  was  admissible,  to  show  the  agreement 
relatiTe  to  the  place  where  payment  of  the  note  was  to  be  demanded ; 
mltliough  the  agreement  did  not  appear  on  the  fiice  of  the  note.  Such  an 
agreement,  is  a  circumstance  extrinsic  to  the  contract  made  by  the  note  ^ 
and  its  proo(  by  parol,  is  re||;ular.  {92} 

The  endorser  of  such  a  note,  is  himself  bound  by  the  contract  made  by  the 
drawer,  and  by  the  established  and  known  usage  of  tlie  bank.  I9S{ 

Where  it  was  omitted  to  allege  in  the  declaration  on  the  note,  a  aemand  of 
pa3rment  on  the  person  of  the  maker,  but  it  averred  a  demuid  at  the 
bank,  **  where  the  note  was  negotiable,"  such  averment  in  the  dedan^ 
tion,  could  not  be  true,  unless  there  was  an  agreement  between  the  par* 
tics,  that  tlie  demand  should  be  made  there ;  and  the  averment  must 
have  been  proved  at  the  trial,  or  the  plaintifl*  could  not  have  obtained  a 
verdict  and  judgment;  and,  after  a  verdict,  the  judgment  inll  be  sus- 
tained. {93} 

THIS  action  was  instituted  in  the  Circuit  Court,  for  the 
county  of  Washington,  by  the  Bank  of  the  Metropolis,  on  a 
promissory  note,  dated  May  :26th  1819,  drawn  by  George  A. 
Carroll,  and  endorsed  by  W.  Carroll  and  Robert  Brent,  for 
1100  dollars,  payable  at  sixty  days,  and  negotiable  at  the  Bank 
of  the  Metropolis.  The  declaration  set  out  the  note,  and  aver- 
red a  demand  of  payment,  at  the  Bank  of  the  Metropolis.  In 
support  of  the  issue,  on  the  part  of  the  plaintiffs  m  error, 
evidence  was  offered,  that  the  accommodation  ^iven  by  the 
said  bank,  to  George  A.  Carroll,  on  a  note  similarly  drawn 
and  endorsed  with  the  present,  was  given  by  the  bank,  about 
three  3rears  before  the  date  of  the  note,  on  which  the  suit  was 
brought,  and  was  given  with  the  knowledge  of  the  endorsers 
thereon,  and  in  consequence  of  their  solicitation :  and  for  the 
purpose  of  proving,  that  it  was  the  ag^reement  and  understand- 
ing of  the  hank,  and  W.  Carroll,  at  the  time  of  agreeing  to 
give  him  this  accommodation,  that  the  note  to  be  discounted 
should  be  payable  at  the  Bank  of  the  Metropolis,  and  the  notes 
severally  taken,  for  the  renewal  of  such  notes,  and  for  the  con- 
tinuance of  the  said  accommodation^  should  be  in  like  manner 
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payable,  and  demanded,  at  the  bank;  they  offered  to  prove,  by 
parol  evidence,  that  the  said  Carroll  did  not  reside  in  the 
district,  after  the  winter  in  which  W.  Carroll  lived  in  the  city 
of  Washington — and  that  that  winter,  was  the  winter  of  1817; 
and  that  after  such  time,  said  George  A.  Carroll  occasionally 
visited  the  city,  and  resided  at  Washington,  in  Maryland, 
about  twenty  miles  from  the  chy,  and  at  Port  Tobacco  j  and 
that  many  of  the  notes,  taken  for  the  continuance  of  the  said 
accomqiodation,  were  expressed  to  be  payable  at  the  bank; 
and  that  all  notes,  previous  to  the  one  now  sued  on,  were  there 
demanded,  and  such  demand  acquiesced  in,  as  sufficient,  and 
subsequent  notes  given  in  renewal  of  the  notes  so  demanded ; 
that  it  was  the  custom  of  the  said  bank  to  require,  in  all  cases 
where  the  drawer  was  a  non-resident,  that  there  should  be  such 
an  agreement  to  pay  such  notes  at  the  bank;  that  the  bank 
never  would  have  agreed  to  discount  the  notes,  except  upon 
such  a  condition,  and  this  was  the  understanding  of  the  bank, 
and  necessarily  presumed  to  be  known  to  W.  Carroll,  and  the 
endorsers,  at  the  time  of  making  such  accommodation,  or  at 
the  time  of  his  removal  from  the  city  of  Washington. 

The  counsel  for  the  defendants  objected  to  the  evidence; 
but  the  Court  overruled  the  objection,  and  admitted  the  evi- 
f'.encc  to  be  given.  And  the  counsel  for  the  defendants,  prayed 
the  Court  to  instruct  the  jury,  that,  to  enable  the  plaintiffs  to 
sustain  their  action  aforesaid,  against  the  defendants,  it  was 
^  necessary  that  a  personal  demand  should  have  been  made  upon 
'  the  maker  of  the  note,  for  the  mopey  in  the  said  note  mention- 
ed; but  the  Court  refused  to  give  the  instruction;  but  instruct- 
ed the  jury,  that,  if  from  the  evidence  given  as  aforesaid,  the 
jury  should  be  satisfied,  that  it  was  agreed  by  all  parties,  whose 
names  appear  on  the  notes,  and  the  plaintiffs,  that  the  payment 
should  be  demanded  at  the  Bank  or  the  Metropolis;  and  that 
h  was  so  demanded,  at  the  bank,  then  a  personal  demand  of 
the  maker,  was  n6t  necessary.  To  which  several  refusab  and 
opinions  of  the  Court,  the  defendants,  by  their  counsel  ex« 
cepted,  and  sued  out  this  writ  of  error. 

Mr.  Swann,  District  Attorney,  and  Mr.  Worthington,  for 
the  plaintiffs  in  error. . 

1st.  Parol  evidence  cannot  be  aamitted,  to  show  the  agree- 
ment alleged  to  have  been  made :  cited,  3  Siark,  Evid.  4.  p, 
995.  999.  1002.  3  B,  9f  A,  233.  8  Tixmd,  92.  4  MaH9.  i?ep.  414 
8  JohM.  Rep.,  187.  2  Black,  Rq).  1249.  7  Taunt.  278.  1  Cawen^ 
349.  14  Mass.  Rep.  155.  1  Gow.  74.  3  Camp.  Rep.  57.  1  Taunt. 
347. 

2d.  As  to  the  custom  claimed  by  the  banki  2  Stark.  Evid, 
455.  1  Phil.  Evid.  429.  3  Siark^,  1038-9-40,  9  fFheat.  Bgf, 
Renner  vs.  Bank  of  Columbia.. 
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Mr.  Kcv,  for  the  defendants  in  error,  cited  the  following 
cas^s.   Chiflv  on  BiUs^  237.  12  Mass.  Rep,  172.  Union  Bank  vh. 
Hyde.    10  tf'^heat.  27— also  7  Johns.  Rep.  99.   1  New.  Rep.  172. 
1  Call.  Rq>.  25a 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  tlie 
Court:— 

This  was  a  suit  J)rought  in  the  Circuit  Court  of  the  United 
.  States,  for  the  District  of  Cplumbia,  on  a  note  made  by  G. 
A.  Carroll,  and  endorsed  by  William  Carroll  and  Robert 
Brent,  the  testator  of  the  pluntiffs  in  error,  and  made  negotia* 
ble  in  the  Bank  of  the  Metropolis. 

The  declaration  set  out  the  note,  and  averred  a  demand  of 
the  same,  **at  the  Bank  of  the  Metropolis,"  where  the  said 
note  was  payable. 

At  the  trial,  the  plaintiffs  below  proved  that  the  accommo- 
dation given  by  the  bank  to  said  G.  A.  Carroll,  on  a  note 
similarly  drawn  and  endorsed  with  the  present,  was  given  by 
the  bank,  about  three  years  before  the  date  of  the  note  on 
which  this  suit  was  brought;  and  was  given  with  the  knowledge 
of  the  endorsers  thereon,  and  in  consequence  of  their  solicita- 
tion. 

For  the  purpose  of  showing  an  agreement  between  the  bank 
and  the  maker  of  the  note,  that  the  note  to  be  discounted,  and 
those  thei*eafter  to  be  made  for  its  renewal,  should  be  paya^ 
ble  at  the  Bank  of  the  Metropolis,  and  there  demanded ;  the 
bank  proved  by  parol  testimony,  that  the  said  G.  A.  Carroll 
did  not  reside  in  the  district  after  the  winter  of  1817,  in  which 
W.  ^'arroll  lived  in  Washington,  but  resided  at  Port  Tobacco, 
in  Maryland,  about  twenty  miles  from  the  city,  which  he  oc- 
casionally visited ;  that  many  of  the  notes,  taken  for  the  con- 
tinuance of  the  accommodation,  were  expressed  to  be  payable 
at  the  said  bank ;  and  that  all  the  notes  previous  to  that  on 
which  this  suit  was  brought,  were  ther^  denfiandcd,  which  de- 
mand was  acquiesced  in  as  sufficient,  and  subsequent  notes 
given  in  renewal  of  those  so  demanded.  The  bank  also  proved 
that  it  was  its  custom,  in  all  cases  where  the  maker  was  a  non- 
resident, to  require  an  agreement  to  pay  such  notes  at  the 
bank,  and  that  they  never  would  have  agreed  to  discount  the 
said  notes,  but  on  this  condition. 

The  counsel  for  the  defendants  below  objected  to  this  testi- 
mony, but  the  Court  permitted  it  ,to  go  to  the  Jury.  The 
counsel  for  the  defendants  below  then  prayed  the  Court  to  in* 
struct  the  jury,  that  to  enable  the  plamtifTs  to  sustain  their 
action,  it  was  necessary  to  prove  that  a  personal  demand  had 
been  made  on  the  maker  of  the  note.  The  Court  refused  to 
give  this  instruction ;  but  did  instruct  the  jury  that  if  they 
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should  be  satisfied  from 'the  evidence,  that  it  was  agreed  by- 
all  the  parties,  wl)ose  names  appear  on  the  notes,  that  the  pay- 
ment should  be  demanded  at  the  Bank  of  the  Metropolis,  and 
that  it  was  so  demanded,  then  a  personal  demand  on  the  mak- 
er, was  not  necessary.  An  exception  was  taken  to  these  opin- 
ions of  the  Court,  and  their  correctness  is  now  to  be  exa- 
mined. 

The  plaintiffs  in  error  contend,  that  the  testimony  ought 
not  to  have  been  admitted,  because  it  is  an  attempt,  by  parol 
proof,  to  vary  a  written  instrument.  But  this,  is  not  an  at- 
tempt to  vary  a  written  instrument.  The  place  of  demand  is 
not  expressed  on  the  face  of  the  note,  and  the  necessity  of  a 
demand  on  the  person,  when  the  parties  are  silent,  is  an  infer- 
ence of  lawy  which  is  drawn  only  when  they  are  silent.  A  pa- 
rol agreement  puts  an  end  to  this  inference,  and  dispenses  with 
a  personal  demand.  The  parties  consent  to  a  demand,  at  a 
stipulated  place,  instead  of  a  demand  on  the  person  of  the  mak- 
er; and  this  does  not  alter  the  instrument,  so  far  as  it  goes, 
but  supplies  extrinsic  circumstances,  which  the  parties  are.  at 
liberty  to  supply. 

No  demand  is  necessary  to  sustain  a  suit  against  the  mak- 
er. His  undertaking  is  unconditional,  but  the  endorser  under- 
takes conditionally  to  pay,  if  the  maker  does  not;  and  this 
imposes  on  the  holder  the  necessity  of  taking  the  proper  steps 
to  obtain  pavment  from  the  maker.  This  contract  is  not 
written,  but  is  implied.  It  is,  that  due  diligence  to  obtain 
payment  from  the  maker  shall  be  used.  When  th^  parties 
agree  what  this  due  diligence  shall  be,  they  do  not  alter  the 
written  contract,  but  agree  upon  an  extrinsic  circumstance, 
and  substitute  that  agreement  for  an  act  which  the  law  pre- 
scribes only  where  they  are  silent.  We  think,  then,  that  there 
was  no  error  in  admitting  the  parol  evidence  which  was  of- 
fered to  sustain  the  action. 

If  the  testimony  was  admissible,  there  is  no  error  in  the  in- 
struction given  by  the  Court.  It  was,  that  if  the  jury  believ- 
ed, from  the  evidence,  that  it  was  agreed  by  all  the  parties, 
that  the  demand  should  be  made  at-^he  Bank  of  the  Metropo- 
lis, and  that  It  was  so  made ;  then  a  demand  of  the  m?Lker  was 
not  necessary. 

This  point  is,  we  think,  involved  in  the  question  respecting 
the  admissibility  of  parol  testimony,  to  establish  the  agree- 
ment. Had  the  note  purported  on  its  face  to  be  payable  at 
the  Bank  of  the  Metropolis,  that  express  agreement  would  un- 
doubtedly have  dispensed  with  a  personal  demand.  If  that 
agreement  can  be  made  by  parol,  ^and  utiless  it  can,  the  tes- 
timony was  inadmissible,)  the  effect  of  the  parol  contract  is 
the  same  on  this  point,  as  if  it  had  been  in  writing.    The  only 
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itiquiry  therefore  is,  whether  the  testimony  was  sufficient  to 
be  submitted  to  the  jury  for  the  purpose  of  proving' the  agree- 
ment.    We  tliink  it  was. 

The  circumstances,  that  the  endorsers  were  themselves  active 
in  procuring  the  accommodation  for  the  maker  of  the  note ;  thai 
the  accommodation  had  been  continued  for  years  without  a  de-. 
mand  on  the  person  of  the  maker ;  that  it  was  the  invariable 
usage  of  the  bank,  when  the  maker  of  an  accommodation  note 
resided  out  of  the  city,  to  require,  as  the  condition  of  the  loan, 
a  stipulation  that  a  demand  at  the  bank  should  be  sufficient; 
that  this  accommodation  would  not  have  been  continued,  after 
the  removal  of  the  maker  out  of  the  city,  but  on  this  coadi- 
tion ;  that  the  note  purports,  on  its  face,  to  be  negotiable  at  the 
Bank  of  the  Metropolis;  are  facts,  from  which  the  jury  might 
jufttiliably  infer  the  agreement  of  the  parties  to  dispense  with  a 
demand  on  the  person  of  the  maker. 

A  verdict  having  been  rendered  for  the  bank,  the  defendants 
in  the  Court  below  filed  errors  in  arrest  of  judgment. 

The  error  alleged,  is,  that  the  first  count  in  the  declaration 
neither  chargear  a  personal  demand  on  the  maker  of  the  note, 
nor  excuses  the  omission  to  make  such  demand.  The  declara- 
tion certainly  does  not  charge  a  demand  on  the  person  of  the 
maker ;  but  this  was  not  necessary,  if  the  parties  had  agreed 
that  a  demand  at  the  bank  should  be  substituted  Tor  a  demand 
on  the  maker. 

The  plaintiffs  in  error  contend,  that  the  agreement  is  not 
alleged  in  the  declaration,  and  we  admit  that  the  omission  to 
make  this  averment  would  be  fataL  In  that  event,  the  plaintiff 
below  would  have  shown  no  cause  of  action.  But  the  decla- 
ration avers  a  demand  of  the  note,  ^*  at  the  Bank  of  the  Metro- 
polis," where  the  said  note  was  payable.  The  note  is  set  out 
in  the  declaration,  and  does  not  purport,^  on  its  face,  to  be  made 
payable  at  the  bank.  But  the  averment  in  the  declaration,  that 
it  was  payable  there,  cannot  be  true,  unless  there  was  an  agree- 
ment of  the  parties  to  that  eflbct. .  It  is  an  averment  which 
must  have  been  proved  at  the  trial,  or  the  plaintiff  below  could 
not  have  obtained  a  verdict  and  judgment. 

After  a  verdict,  it  is,  we  think,  sufficient  to  sustain  the  judg- 
nacnt 

There  is  no  error,  and  the  judgment' is  affirmued,  with  costs. 
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Philip  Hickis  and  Othrrs,  Heirs  and  leoal  Representa- 
tives OF  James  Mather,  dbof^sed,  Appellants,  V8.  Alex- 
ander B.  Starke  and  Others,  Heirs  and  legal  Repre* 

SBNTATIVES   OF   RoBERT   StARXE,    DECEASED,   APPBLLEES. 

In  the  construction  of  the  25th  section  of  the  Judidal  Act,  passed  34th 
of  September  1789,  this  Court  has  nerer  required,  that  the  trea^,  or 
Act  or  Cong^ressy  under  which  the  parly  daims,  who  brings  the  final  Judge- 
ment of  a  state  Court  into  review  before  this  Court,  should  have  been 
spi-ead  upon  the  record.  It  has  always  deemed  it  essential  to  the  exer- 
cise of  jurisdiction,  in  such  a  case,  that  the  record  should  show  a  com- 
plete title,  under  the  trea^,  or  Act  of  Congress,  and  thftt  the  Judgment 
of  the  Court  'is  in  vioUtion  of  that  treaty  or  Act  {98} 

In  order  to  bring  himself  within  the  protection  of  the  Act  of  cession  by 
Geoi^gia  to  the  United  States,  for  the  bnd,  the  party  must  show  that  he 
was  **  actually  settled''  on  the  knd,  on  the  2rth  of  October  1795,  tlie  pe« 
riod  mention^  in  the  said  Act  of  cession.  {98} 

It  seems,  that  a  settjement  made  on  the  land  by  another  person,  who  culti- 
vated it  for  the  proprietor,  would  be  sufficient  to  constitute  *' an  actual 
settlement,*'  witnin  the  meaning  of  the  law ;  though  the  proprietor  d^oukl 
not  rende,  in  person,  on. the  estste,  or  within  the  territoiy.  {98}  - 

IN  the  Supreme  Court  of  the  county  of  Adams,  in  the  state 
of  Mississippi,  the  appellees  filed  a  bill  in  chancery  against  the 
appellants ;  which,  according  to  the  laws  of  the  state,  was  trans- 
ferped  to  the  Supreme  Court,  where  judgment  was  given  for  the 
cbmplainants. 

The  purpose  of  the  bill  was  to  obtain  a  conveyance  of  a  tract 
of  land,  containing  2000  acres;  for  which  Robert  Starke,  in 
1791,  under  whom  the  complainants  claimed,  obtained  an  or- 
der of  survey  from  the  Governor-General  of  Louisiana,  which 
order  was  executed  by  the  deputy  surveyor,  and  of  which  land 
he  afte.i'wards  took  possession,  and  cultivated  for  years.  Sub- 
sequently,  Robert  Starke  being  willing  to  exchange  this  body- 
of  lands'  for  another,  proposed  the  same  to  the  governor  of 
Louisiana*  The  bill  alleged,  that,  from  some  personal  hostili- 
ty towards  him^  an  offer  of  the  land  so  held  by  him  was  made 
to  James  Mather,  the  ancestor  of  the  appellants,  the  defendants 
in  the  bill;  and  a  grant  of  the  land  was  made  in  1794,  to  James 
Mather,  by. the  governor  of  Louisiana,  who  thereupon  entered, 
and  cultivated  par(  of  the  tract. 

It  was  admitted,  that  all  the  forms  required  by  the  establish- 
ed laws  and  customs  of  Louisiana^  while  under  the  Spanish 
government,  by  which  a  full  and  complete  title  to  land  was  ac- 
quired, had  not  been  conformed  to,  by  Robert  Starke,  or  his 
heirs,  the  appellees;  and  that  the  title  of  James  Mather  was, 
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in  all  respects,  full  and  complete,  as  a  legal  title,  under  those 
laws.  The  appdlees,  in  their  bill,  claimed  t6  have  the  land  con- 
veyed to  them,  as  the  title  of  the  appellants  had  been  acquir- 
ed by  collusion  with  the  governor  of  Louisiana;  and  that  Ro- 
bert Starke  had  been  forcibly,  and  against  his  will,  dispossess- 
ed of  the  land.  Under  the  authority  of  the  Supreme  Court  of 
Mississippi,  a  feigned  issue  was  tried,  to  determine  **  whether 
the  ancestor  of  the  complainants  ever  made  a  voluntary  aban- 
donment of  his  right  to  the  premises  in  question,  free  from  any 
undue  influence  on  the  part  of  the  Spanish  government  or  its 
officers.** 

This  issue  was  found,  by  the  verdict  of  a  jury,  in  favour  of 
the  complainants ;  and  the  same  having  been  certified  to  the 
Supreme  Court,  a  decree  was  made  in  favour  of  the  complain- 
ants, the  a.ppellees.  The  appellants  then  filed  their  petition 
for  a  writ  of  error,  to  the  Supre^ie  Court  of  the  United  States; 
suggesting,  that  the  title  of  James  Mather  arose  *^  under  the 
articles  ofagreement  and  cession,"  between  the  United  States 
and  the  state  of  Georgia,  and  that  by  the  decree  of  the  Su- 
preme Court,  that  title  has  been  overruled.  The  argument  before 
the  Court,  was  principally  confined  to  two  questions;  upon 
the  determination  of  which,  the  jurisdiction  of  the  Court  in 
the  case,  depended.-* 

1.  Whether  the  construction  and  effect  of  the  articles  of 
agreement  and  cession,  between  the  United  States  and  the  state 
of  Georgia,  were  presented  for  the.  consideration  of  the  Su- 
preme Court  of  Louisiana,  in  the  investigation  of  this  case; 
so  that,  by  the  decree  of  the  Court,  the  title  claimed  by  the- 
appellants,  under  the  articles  of  agreement,  was  brought  into 
question? 

2.  Whether  the  appellants'  title,  being  a  full  and  complete 
Spanish  grant,  was  confirmed  by  *^  the  articles  oC  agreement 
and  cession,"  and  was  in  itself  a  valid  and  indefeisible  grant 
of  the  land  ? 

The  only  facts  connected  with  the  discussion  of  the  case  be- 
fore this  Court,  were  those  which  related  to  the  actual  posses- 
sion of  the  land  by  James  Mather,  and  the  peiiod  of  the' same. 

They  are  sufficiently  noticed  in  the  decision  of  the  Court. 

Mr.  Livingston,  for  the  appellants*— 

The  question  of  jurisdiction  rests  upon  the  fact,  whctlier  the 
construction  of  ^^  the  articles  of  agreement  and  cession,"  was 
before  the  Court  giving  the  decree  for.  the  appellees. 

The  articles  provide,  that  all  complete  grants  made  by  the 
Spanish  or  British  governments,  pnor  to  the  acquisition  of 
Louisiana,  by  the  United  States;  and  all  incomplete  grants 
made  by  the  state  of  Georgia*  before  *Hhe  articles,*'  shall  be 
confirmed  by  the  United  States 
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The  complainants'  bill  admits,  that  the  appellants,  the  de» 
fendantsvin  the  Sut>reme  Court  of  Louisiana,  had  a  complete 
grant  from  the  Spanish  goremment  of  Louisiana,  and  thus  the 
title  of  the  appellants  was  brought  befisre  the  Court;  and  this 
title  was  made  valid,  by  the  <*  articles  of  agreement  and  ces* 
sion.*'  The  evidence  in  the  case  also  fully  establishes  the  Spa- 
nish title  of  the  appellants,  and  this  is  shown  in  every  part  of 
the  repord ;  the  omission  of  the  appelfants  to  plead  this  title, 
thus  acknowledged,  or  thus  proved,  ought  not  to  defeat  it  {Y 
fFheait  164.  201.)  'Th^  petition  for  a  writ  of  error  to  the  Judge 
of  the  Supreme  Court  of  Louisiana,  states,  that  the  title  of 
the  appellants,  is  claimed  under  the  *^  articles  of  agreement 
and  cession ;"  and  as  he  signs  the  allowance  of.  the  writ,  the 
iact  of  the  title  having  been  before  him,  is  sufficienlly  shown. 
As  to  the^non-compliance,  by  the  appellants,  with  tl^  provi- 
sions of  the  Act  of  Congress  of  dd  March  1810,  which  pro- 
vide for  the  registering  of  claims,  under  the  Soanish  and  Bri- 
tish government,  it  was  said — 

1.  Congress  cannot  'pass  a  law  to  affect  a  title,  which  has 
been  declared  complete  by  the  **  articles  of  agreement  and 
cession.  *' 

12.  If  that  law  is  valid,  the  fact  of  forfeiture  by  non-regis- 
tration, must  be  ascertained  by  some  proceeding,  before  the 
title  can  be  considered  as  lost. 

3.  The  provisions  of  the  law  refer  to  British  graints,  which 
were  of  a  particular  nature,  arid  which  were  required  to  be 
exhibited  to,  and  registered  with  the  commissioners;  and  not 
to  Spcmish  grants. 

Both  parties  to  the  case,  claim  under  a  law  of  the  United 
States;  and,  by  the  25th  section  of  the  Judiciary  Law,  the  ju- 
risdiction of  this  Court  extends  to  all  such  cases.  As  to  ju- 
risdiction, there  was  cited,  4  Cranehj  482.  4  H^heat.  348.  5 
Cranehy  348. 

Mr.  M*Duflic  and  Mr.  Coxe,  for  the  appellees.— r 

The  Court  will  not  entertain  jurisdiction  of  this  case,  but  to 
a  limited  extent,  if  it  shall  consent  to  assume  any  jurisdiction 
over  it;  as  the  whole  of  the  facts,  upon  which  the  equitable 
title  of  the  appellees  rested^  having  been  peculiarly  within  the 
jurisdiction  of  the  Supreme  Coyrt  of  Louisiana,  sitting  in 
chancei^,  and  the  decision  of  that  Court,  having  affirmed 
these  facts ;  they  will  remain  unaffected,  by  any  proceedings 
here^  1  tFheat.  352.  2  Ibid.  363.  6  Hid.  379. 390.  7  Ibid.  206. 

In  the  Chance^  Court  of  Mississippi,  *^  the  articles  of  Agree- 
ment and,  cession'*  were  not  noticed ;  and  the  decree  was  ex- 
clusively upon  the  equitable  title  of  the  complainants  in  the 
bill.  This  being  the  fact,  it  cannot  be  alleged  heroi)  that  the 
construction  of  these  articles  was  brought  into  question. 
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Id  order  to  maintain  the  jurisdiction  of  this  Coart»  it  must 
be  shown,  that  the  title  under  **the  articles,  8cc./*  was  de* 
elded  upon  by  the  Court. 

2,  *<*  The  articles  of  agreement  and  cession,'M<^k  forward  ta 
the  performance  of  certain  acta,  under  the  laws  of  the  United 
States.  The  5th  section  of  the  Act  of  Congress  of  1803,  requires, 
that  titles  claimed  under  Spanish  grants,  shall  be  exhibited  to  a 
Board  of  Commissioners,  to  be  appointed  for  the  purpose  of 
examining  and  registering  the  same;  and,  until  it  shall  be 
shown,  that  the  appellants  have  a  grant  under  the  Spanish  go- 
vernment,, and  that  the  same  was  ^Uiibited  and  registered  ac- 
cording to  the  prorisions  of  the  law,  they  are  precluded  from . 
claimin^^  title  under  ^  the  articles  of  agiNcement  and  cessionl" 
The  articles  of  agreement  were  not  intended  to  exteiid  furthei^ 
than  to  adjust  the  claims  of  the  United  States,  and.the  state  of 
Geor^a,  to  the  lands  $  and  not  to  settle>those  of  individttals. 
Henderson  v#.  Poindexter,  12  Whmi,  543.  Congretss  had  no 
power  to  legislate,  so  as  to  deprive  ai)y  one  of  an  equitable 
title,  and  consequently  the  articles  of  agreement  could  not  take 
away  the  appellees'  title,  existing  before  tbe  cession* 

3.  The  appellants  are  bound  to  show  a  eood  and  perfiect 
title,  under  the  agreement  with  Georgia,  and  the  laws  of  the 
United  States;  and  that  they  were  in  possession  of  the  proper- 
ty. The  grant  from  Spain,  jnust  have  been  legally  executed, 
according.to  the  Spanish  laws ;  and,  under  these  laws,  the  prior 
equitable  title  of  the  appellees,  would  have  been  regarded  and 
enforced.  7  FarHdas^  16th,  irth  title.  The  operation  of  ^^  the 
articles,"  cannot  be  such,  m  will  give  validity  to  a  title  origi- 
nating in  fraud  or  violence ;  nor  will  this  Court  say,  that  a  title 
ori^ating  thus  shall  be  sustained;  or  that  the  decision  of 
an  inferior  Court,  upon  the  facts  of  fraud  and  violence,  was 
erroneous.  Cited  7 /f%«ar.  aod  6/&m/.379. 

The  Supreme  Court  of  Mississippi  did  not  decide,  that  the 
title  held  oy  the  appellees,  was  invalid ;  but  that  it  was  a  legal 
title,  which  could  not,  in  eonsdmcA,  b^  held  by  the  appellants ; 
and  that  they  should  convey  the  same  to  the  complainant^  the 
appellees.  A  Court  of  Chiui<er.y  c^oes  not  decide  on  the  titU 
to  land,  directly,  but  <mly  operates  on  the  same,  collaterally. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  thel 
Court. 

This  is  a  writ  of  error,  to  a  decree  pronounced  in  the  Court 
of  the  last  resort,  in  the  state  of  Mississippi,  directing  the 
plaintiffs  in  error,  to  convey  to  the  defendants,  a  certain  tract 
of  land,  in  the  said  proceedings  mentioned.  The  plaintiffs  in 
error  allege,  that  their  title  was  secured  by  the  compact  en- 
tered into  between  the  United  States  and  Georgia,  for  the  ces« 

Vol.  I.  N 
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sion  of  tlie  couTitry  in  which  the  land  lies;  and  that  this  decree 
la  in  violation  of  thfil  compact.  The  defendants  insist,  that  the 
compact  between  the  United  States  and  Georgia,  was  not  call- 
ed into  quesUon;  and  that  the  25th  section  ot'  the  judicial  act^ 
does  not  give  this  Court  jurisdiction  of  the  case. 

In  the  construction  of  that  section,  the  Court  has.ikever  re- 
quired that  t^e  treaty,  or  Act  of  Congress,  under  which  the 
party  claims,  who  brings  the  final  judgment  of  a  state  Court  into 
review  before  this  Court,  should  have  been  pleaded  specially,  or 
spread  on  the  record.  But  it  has  always  been  deemed  essential 
to  the  exercise  of  jurisdiction  in  such  a  case,  that  the  record 
should  show  a  complete  title  under  the  treaty  or  Act  of  Con* 
gress,  and  that  the  judgment  of  the  Court  is  in  violation  of 
that  treaty  or  Act.  The  condition  in  the  Cession  Act,  on  which 
the  plaintiffs  in  error  rely^  is  in  these  words  >—^*  That- all  per- 
sons, who,  on  the  S7th  day  of  October  1795,  were  actual  set- 
tlers within  the  territory  thus  ceded,  shall  be  confirmed  in  all 
the  grants,  legally  and  fully  executed  prior  to  that  day,  by  the 
former  British  government  of  West  Florida,  or  by  the  go- 
vernment of  Spain;" 

The  plaintiffs  produce  a  grant,  legally  and  fully  executed ; 
but  to  bring  the  case  under  the  treaty,  they  must  also  prove* 
that  the  ancestor  or  person  under  whom  Uiey  claim,  was  an 
actual  settler,  on' the  Srth  October  1795.  The  answer  asserts, 
that  the  warrant  of  survey  issued  on  tlie  7th  day  of  February 
1793,  and  the  survey  made  on  the  20th  July,  in  the  same  year, 
when  possession  was  taken ;  and  that  the  patent  issued  en  tlie 
3d  April  1794.  James  Williams  deposes,  that  about  the  34 
December  1795,  he  took  possession  of  the  tract  of  land  in  dis- 
pute, as  overseer  for  James  Mather  the  patentee,  and  under- 
stood from  him,  that  he  had  gone  to  Natchez  some  time  before, 
to  apply  (or  land  in  the  pajrt  of  the  country  where  the  tract  in 
controversy  lies.  This  is  the  testimony  furnished  by  the  record^ 
to  prove  that  James  Mather,  the  grantee,  was  an  actual  settler^ 
according  to  the  requisition  of  the  Cession  Act  of  Georgia.  In 
Henderson  vs.  Poindexter,  12  Wheat.  530,  the  term  **  actual 
settler,**  seems  to  have  been  understood  as  synonymous  with 
the  resident  of  the  country.  That  ease,  however,  did  not  re- 
quire that  the  precise  meaning  of  the  term  should  be  fixed^ 
and  the  Court  is  disposed  to  think,  that  a  settlement  made  on 
the  land  by  another  person,  who  cultivated  it  for  the  proprie* 
tor,  would  be  sufficient;  though  the  proprietor  should  not  re- 
side in  person  on  the  estate,  or  within  the  territory.  Had  the 
settlement  proved  by  Williams,  been  made  at  the  day  required 
by  the  Cession  Act,  it  would,  we  think,  have  satisfied  the  requi- 
sition of  that  Act,  and  entitled  the  plaintiffs  in  error  to  the  be- 
nefit of  the  condition.   But  it  was  not  made  until  the  3d  of  De- 
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cember  1795.    We  think  then,  that  the  plaintiffs  in  error  have 
failed  to  prove,  that  the  person  under  whom  they  claim,  was  an 
actual  settler  on  the  97th  day  of  October  1795;  and  that  the 
Court  has  no  jurisdiction  of  the  cause. 

The  writ  of  error  dismissed,  it  not  appearing  that  this  Court 
has  jurisdiction  of  the  cause. 
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The  United  States,  Appellants,  vs.  The  Saline  BAint  ot 
Virginia,  John  Webster,  and  others.  Appellees- 

The  plftintifTsy  ts  creditors  of  an  unincorponted  bank,  filed  a  bill  against  the 
Cashier^  and  a  nuniber  of  persons,  stockholders  of  the  bank,  for  a  disco- 
▼ery  and  relief;  who,  in  reply  to  the  bill,  state,  that  their  answers  to  the 
bill,  would  subject  them  to  penalties,  under  the  laws  of  Virginia,  pro- 
hibiting unincorporated  banks :  held,  that  the  defendants  were  not  boiund 
to  make  any  discovery,  which  would  expose  them  to  penalties.  {104} 

THIS  case  came  before  the  Court,  on  an  appeal  by  the  Unit- 
ed States,  from  the  decree  of  the  District  Court  of  the  United 
States,  for  the  western  district  of  Virginia ;  in  which  Court, 
the  District  Attorney  of  the  United  States,  filed  a  bill  against 
John  Webster,  Cashier,  and  a  number  of  others,  as  stockhold- 
ers of  the  Virginia  Saline  Bank,  to  charge  them,  in  their  pri- 
vate capacities,  for  ccilain  deposits  of  money  inade  with  them, 
and  also  to  subject  their  joint  funds.  Sec 

The  bill  charges,  that  about  the  year  a  company  was 

formed  by  a  number  of  pei'sons,  citizens  of  Virgiiia,  within 
that  district,  to  carry  on  the  usual  and  ordinary  business  of 
banking.  That  they  established  a  banking  house — assumed  the 
name  and  style  of  the  **  President,  Directors,  and  Company 
of  the  Saline  Bank  of  Virginia.'*  That  they  issued  notes,  or 
bills,  purporting  to  be  payable  ou;  of  the  joint  funds-^to  make 
discounts  and  exchanges,  whereby  circulation  and  currency  was 
given  to  their  notes  and  bills.  That  in  discharge  of  public 
dues,  10, 120  dollars  of  their  notes,  wei'e  paid  into  the  Treasu- 
ry of  the  United  States,  before  the  ^Ist  of  October  1819;  and, 
on  that  day,  5,831  dollars,  in  said  notes,  were  deposited  by  an 
agent  of  the  Treasury,  with  John  Webster,  Cashier  of  tiie  said 
association,  who  demanded  payment  therefor,  after  obtaining  a 
certificate  of  deposite;  which  payment  was  refused  by  Web- 
ster, who  said  he  had  no  funds. 

At  the  same  time,  the  agent  presented  a  draft  drawn  by  the 
Treasurer  of  the  United  States,  for  4,290  dollars,  being  also 
for  their  notes  received  in  the  Treasury,  which  was  the  ba- 
lanee  of  the  suid  sum  of  10,120  dollars.  This  draft  was  refus- 
ed j'lso,  for  want  of  funds.  The  bill  charges,  that  Webster 
possessed  funds  of  the  company  in  specie  and  notes  of  solvent 
char  ercd  banks,  and  combined  with  individuals  of  the  com- 
pany to  refuse  payment,  by  fraudulently  i>ecreting  these  funds. 
The  bill  prays  an  account  of  the  funds  of  the  company,  and 
also,  to  subject  the  Cashier  and  stockholders  to  a  personal 
decree. 
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There  was  fil^d  with  the  bill,  the  following  documents  men- 
tioned therein : — 

1.  «*  Virginia  Saline  Bank,  October  21st  1812,  William 
Wham  has  deposited  in  this  bank,  5,8S1  dollars,  in  notes 
of  the  same,  for  safe  keeping— to  be  returned  to  him,  or  his 
order. " 

J. -Wbbster,  CoMhier, 
o  "Virginia  Saline  Bank,  21st  October  1819.  I  certify, 
that  William  Wham,  Cashier  of  the  Bank  of  Columbia,  act- 
ing as  agent  for  the  Treasurer  of  the  United  States,  this  day 
demanded  payment  of  my  receipt  of  this  date,  in  his  favour, 
for  5,831  dollars.  That  he  presented  a  draft  drawn  by  the 
Treasurer  of  the  United  Sates,  No.  9,079,  dated  18th  March 
1818«  in  favour  of  Jonathan  Smith,  for  4,200  dollars,  and  de* 
manded  payment  for  the  said  deposite  and-  the  said  draft; 
whereunto  1  answered,  that  1  was  not  prepared  with  fnnds^  and 
could  not  pay  the  said  draft,  or  deposite,  at  this  time." 

J.  Werstbr,  Cashier. 
The  aliovc-mcntiohed  draft,  drawn  by  the  Treasurer,  is  'in 
these  words  >— 

No.  9,079,  Reg'd.  March  18th  1818, 
for  the  Register, 
J.  Dawson. 

No.  9079,  Dr.  4,290. 

Treasury  of  the  United  States, 
IVaahingtoru,  March  18,  1818. 
Sir:  At  sight,  pay  to  Jonathan  Smith,  Esq.  Cashier  Bank 
United  States,  four  thousand  two  hundred  and  ninety  dollars, 
value  received. 

T.  T.  Tucker, 
John  Webster,  Esq.  Treii.  U.  Sfales* 

Cashier  yirs^inia  Safiue  flank. 
To  the  bill  of  the  United  States,  the  defendants  filed  the  fol- 
lowing joint  and  several  plea,  with  the  usual  affidavit: — 

These'defendants,  by  protestation,  i)ot  confessing  or  acknow- 
ledging all,  or  any  of  the  matters  and  things  in  the  complainants* 
said  bill  of  complaint  contained,  to  be  true,  in  such  manner  and 
foim,  as  the  same  are  therein  alleged,  and  set  fortli,  for  plea 
thereunto  say,  that  the  company  which  assumed  the  name  and 
style  of  the  **  President,  Directors,  and  Company,  of  the  Sa- 
line Bank  of  Virginia,"  whereof  mention  is  made  in  the  said 
bill  of  complaint,  had  not,  at  the  time  of  the  issuing,  or  of 
giving  currency  or  circulation  to  the  notes  or  bills  in  the  said 
bill  of  complaint  mentioned,  or  at  any  time  hitherto,  any  char- 
ter incorporating  the  said  company  with  authority  to  deal  or 
trade  as  a  bank,  or  any  charter  whatsoever;  and  these  defend- 
ants further  say,  that  all  the  notes  and  bills  issued  by  the  said 


Digitized  by 


Google 


10)i  SUPREME  COURT. 

(Hie  United  States  w.  The  Saline  Bank  of  Yirginia  et  al.) 
company,  and  to  which  circulation  and  currency  was  given,  as 
in  and  by  the  complainants'  bill  is  supposed,  were  entitled  and 
offered  in  payment  by  the  said  company,  to  iu'lt:  at  the  time  of 
the  issuing  of  the  sidd  notes  and  bills,  as  charged  and  suppos- 
ed by  the  said  bill  of  complaint,  to  wit,  at  the  western  judi- 
cial district  of  Virginia;  and  these  defendants  aver,  that  all  the 
matters  and  transactions  in  the  said  bill  of  complaint  stated, 
and  whereof  discovery  is  sought,  relate  to  the  emission  of  the 
said  bills  and  notes  by  the  said  company,  and  to  the  offering 
the  same  in  payment  as  aforesaid,  all  which  matters  and'things, 
these  defendants  are  ready  to  jiver,  maintain,  and  prove,  as 
this  honourable  Court  may- award;  and  these. defendants  are 
advised,  and  insist,  that  they  ought  not  to  be  compelled  to  dis- 
cover, or  set  forth  any  matters,  whereby  they  may  impeach  or 
accuse  themselves  of  any  offence  or  crime,  or  be  liable  by  the 
laws  of  the  commonwealth  of  Virginia,  to  penalties  and  griev- 
ous fines ;  for  which  cause,  these  defendants  humbly  pray  the 
judgment  of  this  honourable  Court,  whether  they  shall  be  com- 
pelled to  make  any  other  or  further  answer  to  said  bill  of  com- 
plaint, and  -humbly  pray  to  be  hence  dismissed,  &cc. 

J.  PiNDALL,  DefendanU'  Attorney. 

The  cause  was  set  for  argument,  on  this  plea,  by  consent* 
The  District  Court  sustained  the  plea,  and  dismissed  the  bilL 
From  which  decree,  the  United  States  appealed  to  this  Court* 

The  record  contains  the  articles  of  association  called  for  bj 
the  bill,  with  a  list  of  the  subscribers,  the  4th  ardcle  whereof, 
is  in  these  words,  viz:  ^No  stockholder  shall  be  answerable 
in  his  person,  or  individual  property,  for  any  contract  or.  en- 
gagement of  the  said  company,  or  for  any  losses,  deficiencies, 
or  defalcations  of  the  capital  stock  of  the  said  company ;  but 
the  whole  of  tlie  said  capital  stock,  together  with  all  the  rights 
and  credits^  and  all  the  property,  both  real  and  personal,  be- 
longing to  the  said  company,  and  nothing  more,  shall,  at  all 
times,  be  answerable  for  the  legal  and  equitable  demands 
against  the  said  company." 

By  the  articles  of  association,  it  appeared,  that  the  subscrip- 
tion of  the  stock. of  the  company,  began  on  the  14th  of  Au- 
gust 1814. 

The  IcRislature  of  Virginia,  had  thrice  enacted  laws  on  the 
subject  of  unincorporated  banking  companies,  in  February  and 
in  November  1816;  and  in  August  1817,  Tate's  Dige^^  41  j4SL 

The  following  are  the  provisions  of  the  laws  of  Virginia  up- 
on this  matter  >— 

1.  It  shall  not  be  lawful  for  any  association,  or  company, 
not  having  a  charter  incorporating  suth  association  or  compa- 
ny, with  authority  to  deal  or  trade  as  a  bank,  now  (ormed  or  in 
being,  or  which  hereafter  may  be  formed  within  the  limits  of 
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this  Commonwealth,  for  the  purpose  of  discounting  notes^ 
bills,  or  other  securities,  for  the  payment  of  money  or  other 
valuable  thing,  and  issuing  notes,  drafts  or  bills,  whether  pay- 
able to  order  or  bearer,  or  any  other  securities  for  the  pay- 
ment of  money  or  other  valuable  thing,  in  the  name,  or  on  ac- 
count, or  for  the  benefit  of,  any  such  association  or  company, 
or  otherwise  for  the  purpose  of  dealing,  trading,  or  carrying 
on  business  as  a  bank ;  to  commence  or  continue  the^iscount- 
ing  of  any  notes,  or  bills,  or  other  securities,  for  the  payment 
of  money  or  any  other"  valuable  thing,  or  the  issuing  of  any 
notes,  drafts  or  bills,  or  other  securities  for  the  payment  of 
money,  or  other  valuable  thing,  or  such  dealing,  trading,  or 
carrying  on  business,  as  a  bank;  and  every  member,  officer  or 
agent  of  any  such  company  or  association,  that  may  so  com- 
mence or  continue  such  discounting  or  issuing  of  notes,  drafts^ 
bills,  or  other  securities,  or  .the  dealing,  trading,  or  carrying 
on  business  as  a  bank,  shall  be  held  and  taken  to  be  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof,  on  indictment,  in- 
formation or  presentment,  shall  be  liable  to  be  fined  at  the  dis- 
cretion of  a  jury,  in  a  sum  not  less  than  one  hundred,  nor  ex- 
ceeding five  hundred  dollars.  And,  if  any  such  company  or  asso- 
ciation, or  any  president,  manager,  cashier,  or  other  officer  or 
agent  of  such  company  or  association,  shall  pay  out,  deliver, 
put  in  circulation,  or  issue  any  note,  draft,  bill,  or  other  secu* 
rity,  for  the  payment  of  money  or  other  valuable  thing,  pur- 
porting to  promise,  order,  request  or  stipulate  the  payment  of 
money  or  other  valuable  thing,  or  that  money  or  other  valuar 
ble  thing  is  payable  by,  or  on  behalf  of  such  company  or  as- 
sociation, or  any  person  or  persons  as  agent  or  agents  thereof; 
each  member,  officer  and  agent  thereof  shall  be,  in  like  man- 
ner, liable  to  the  same  penalty. 

AH  contracts  that  hereafter  may  be  made  by  individual, 
for  the  purpose  of  forming  themselves  into  any  association  or 
company,  for  discounting  and  issuing  notes  and  other  securi- 
ties, for  the  payment  of  money  or  other  valuable  thing,  an 
menUoned  in  the  first  section  of  this  Act^  or  dealing,  trading, 
or  carrying  on  business  as  a  bank;  shall  be,  and  the  same  are 
hereby  declared  to  be  utterly  null  and  void. 

2.  The  capital  stock  of  any  association  or  company,  trad- 
ing, discounting  paper,  or  issuing  notes,  in  violation  of  this 
Act,  and  aH  capital  stock  subscribed  to  such  association  or 
company;  shall  be  held  in  trust  for  the  benefit  of  the  common- 
wealth, and  it  shall  be  the  duty  of  the  Attorney  General, 
whenever  he  shall  be  informed  of  the  existence  of  any  such 
company  or  association,  to  institute  a  suit  in  the  Superior 
Court  of  Chancery  for .  the  district  of  Richmond,  in  oehalf 
of  the  Commonwealth^  for  the  purpose  of  recovering  the  capi- 
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tal  stock  afoiTbatd.  In  such  suit,  it  shall  l>c  lawful,  to  make 
all  or  any  of  ihc  mem  liters  of  such  company  or  association,  and 
any  officer,  aji^t^nt  or  mana^r  thereof,  parties  defendant — and 
to  call  upon  and  com|>el  them,  or  either  of  them,  to  exhibit 
all  their  l>ooks  and  pafiers,  and  an  account  of  all  such  matters 
and  thinf^s  as  may  be  necessary  to  enable;  the  Court  to  make 
a  decree  in  pursuance  of  the  provisions, of  this  Act.  The 
members  of  any  such  association  or  company,  made  defend- 
ants in  such  suit,  shall  Ik;  held  severally  liable  to  the  Com- 
monwealth for  their  res|>ective  pi*oportioiis  of  the  capital 
stock  held  in  such  company  or  association,  at  the  institution 
of  such  suit,  or  the  time  of  the  decree,  or  by  any  person  or 
persons,  for  his,  her  or  their  benefit ;  and  the  Court  shall  de- 
cree against  the  defendants,  respectively  and  severally,  the 
amounts  that  they  and  each  of  them  may  res|K*c lively  and  se- 
verally hold  as  aforesaid,  in  the  capital  stock  of  such  compan\ 
or  association^  or  by  any  pi'rson  or  persons  for  his,  her,  or  their 
use  or  benefit,  to  l)e  levied  of  the  pi*oper  ^ods  and  chattels,  landb 
and  tenements  of  such  defenclants :  JWovided^  Iiowevety  Tljat  no 
disclosure  made  by  any  party  defendant  to  such  suit  in  eciui- 
ty,  and  no  books  or  papers  exhibited  by  him  in  answer  to  the 
bill,  or  under  the  order  of  the  C*ourt,  shall  be  used  as  evi- 
dence against  him  in  any  motion  or  prosecf  tlou  umler  this 
law — and  that  u  recovery  in  su<:hsuit  shall  be  .i  l*ar  to  every 
motion  or  prosixution  agair.st  any  defendant  to  such  suii 
for  the  n*cover>  of  any  penalty,  or  the  inlliction  of  any  punish- 
ment prescfil>ed  by  this  Act. 

S4»e  also  1  Jfandtdfth'it  liqh^  71  to  101  inclusive. 

The  case  was  submitted  to  the  Court  without  argument, 
by  the  Attorney  (ieneral  of  the  Uiiitecl  States j  and  by  Messrs 
Webster  and  i)od ridge,  for  the  appellees^ 

Mr.  Chief  Justice  Makshali.  delivered  the  opinion  of  thi. 
Court.— 

Thi»is  a  bill  in  equity  for  a  discovery  and  relief.  The  de- 
fendants set  up  a  plea  in  bar,  alleging  that  the  discovery  would 
subject  them  to  penalties  under  the  statute  of  Virginia. 

The  Court  below  decided  in  favour  of  the  validity  of  the  plea, 
and  dismissed  the  bill. 

It  is  appaiXMit  that  in  every  step  of  the  suit,,  the  facts  re* 
quired  to  Im?  discovered  in  suppf»rt  of  this  suit  would  expose 
the  parties  to  dang<*r.  'I'he  rub*  clearly  is,  that  a  party  is  not 
bound  to  make  any  discovery  which  would  expose  him  to  j>«^ 
nulties,  and  this  case  falls  within  it- 

The  decree  of  the  Court  below  is  therefore  affirmed. 
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Daniel  Rhea  and  Othirs,  Apprllants,  vs.  Daniel  Rhexner* 
Appellee. 

The  law  seems  to  be  settled*  that  when  the  wife  is>1efl  by  the  husband,  with* 
out  maintenance  and  stlpport,  has  traded  us  a  feme  soU^  and  has  obtain- 
ed credit  as  such,  she  biififht  to  be  liable  for  her  debu  <  and  the  law  is  the 
ttme,  whether  the  husband  b  banished  for  hb  cHmes,  or  has  Toluntarilv 
abandoned  the  wife.  UOSf  "^ 

By  the  laws  of  Marybnd,  a  fem^  conoid  who  has  been  abandoned  by  her 
husbandy  b  not  permitted  to  nuury  a  sdsond  time,  until  her  husband  shall 
have  been  absent  seven  years ;  and  shall  not  have  been  heard  of  duriu^ 
that  time.  {108} 

By  those  laws,  a  married  woman  cannot  dispoie  of  real  property,  without 
the  consent  of  her  husband ;  nor  can  she  execute  a  g^iod  and  valid  deed 
to  pass  real  e^ttate,  unless  he  shall  join  in  it.  The  sepanite  examination 
and  other  solemnities  required  by  law  are  indispensable,  and  must  not  be 
omitted.  A  deed  therefore,  executed  by  a  married  woman,  of  rcul  proper* 
ty,  acquired  bv  her  while  vifcmtmk  trader,  while  she  was  sbandoiied  by 
her  husband,  is  roid.  \  109  f 

THIS  was  an  appeal  from  the  Cipcnit»Court  of  the  District 
of  Cohimhia,  and  county  of  Washington;  where  a  bill  had  been 
filed  by  Daniel  Rhcnner,  the  appellee,  against  Daniel  Rhea  and 
Elisabeth  his  wife,  and  William  Erskine,  an  infant,  the  son 
of  Elizabeth  Rhea,  by  a  former  husband,  Robert  Erskine. 

Mr.  Cox,  for  the  appellants : — 

1.  This  case  stood  before  the  Circuit  Court,  as  to  Elizabeth 
Rhea,  upon  the  bill  and  answer;  although  there  may  have  been 
a  n'plication,  yet  no  proof  havinp  been  taken,  the  hearing  was 
upon  the  bill  and  answer  only. 

The  proceed inj^  is  altogether  irregular  as  to  William  Erskine 
the  infant;  the  rule  being,  that  whe»i  redress  is  sought  against 
an  infant,  all  the  averments  must  be  made  out  by  proof. 

d.  Two  contracts  are  set  out  in  the  bill,  one  of  which  is  a 
parol  contract,  and  which  is  denied  on  the  answer;  no  proof 
was  given  that  such  a  contract  had  been  made,  and  yet  tlie  de» 
cree  proceeds  upon  it,  as  if  it  had  been  proved. 

3.  The  deed  executed  by  Daniel  Rhea  and  wife,  to  the  ap- 
pellee, states  the  consideration  to  be  a  debt  due  by  Daniel 
Khea,  to  the  grantee;  and  the  bill  alleges  the  debt  to  have 
l)ccn  one  of  Elizabeth  Rhea.  The  parties  to  a  deed,  are  not  al- 
lowed to  contradict  it.  I  Vez.  R^.  128.  2  Piare  JfiUianiH, 

4.  Elizabeth  Rhea,  being  at  the  time  the  debt  nrose,  the  wife, 
of  Erskine,  could  make  no  contract. 

A  married  woman  mav  act  as  9  feme  sole  trader,  but  it  docs 
Vol.  T,  O 
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not  follow,  that  she  can  o^ecute  a  deed.  The  deed  of  a  married 
woman  is  absolutely  void ;  and  to  constitute  a  deed  an  estopfMlf 
it  should  be  a  valid  deed. 

5.  It  was  not  a  sufficient  consideration  for  the  vHfe  of  Daniel 
Rhea,  to  pass  property  away  from  her  own  son,  for  the  pay- 
ment of  a  debt  which,  by  this  deed  of  conveyance,  is  suted  to 
be  due  by  Daniel  Rhea,  to  the  appellee. 

Mr.  Key  for  the  appellee. 

The  Court  below  have  not  given  a  decree  upon  the  alleg- 
ed parol  agreement.  The  decree  aHows  the  property  to  be 
sold  for  the  pa3rment  of  the  plaintilfo'  claims,  Uke  proceeds  to 
be  brought  into  Court,  where  the  amount  of  these  claims  must 
be  proved.  Elizabeth  Rhea  was  left  by  her  former  husband, 
Erskine,*in  1814,  carried  on  business  as  a /erne  sole  trader,  in 
Georgetown,  and  as  such  acquired  the  lot  of  ground  conveyed 
to  the  appellee;  she  having  contracted  the  debt  to  the  appellee, 
in  the  course  of  her  trading.  The  husband  having  allowed  her 
to  contract  debts  and  to  purchase  property,  thereby  consented 
that  the  property, should  be  liable  tor  her  debts. 

This  is  a  proceeding  in  a  Court  of  Equity,  to  sustain  a  claim, 
the  justice  of  which  caimot  be  denied;  and  it  is  easier  to  do  so 
in  such  a  proceeding,  than  it  would  be  in  a  Court  of  Law.  2 
Vernon,  614.  104.  Free,  m  Chancery,  328. 

The  absence  of  the  husband,  Erskine,  is  equivalent  to  abju- 
ration of  the  realm,  or  banishment;  in  either  of  which  cases, 
the  contracis  of  a  married  woman  are  valid  by  the  law  of  Eng- 
land.  1  Bos.  midPuU.  357.  2  Esp,  Rep.  554.  4  £sp.  Xqu  27. 

The  deed  acknowledged  by  a  privy  examination  is  an  estop- 
pal  Cases  cited,  Cotvp.  232.  7  Mass.  14.  19> 

Mr.  Justice  Duval  delivered  the  opinion  of  the  Court— 

This  case  is  brought  up,  by  appeal,  from  the  Circuit  Court 
lor  the  district  of  Columbia  and  county  of  Washington,  sit- 
ling  in  equity. 

The  appellee,  who  was  complainant,  in  the  Court  below,  fil- 
cd  his  bill  in  equity,  in  the  yeai-  1822,  in  the  Circuit  Court* 
against  Daniel  Rhea,  and  Elizabeth  his  wife,  and  William  Er- 
skine, an  infant  son  of  said  Elizabeth.  The  bill  alleges,  that  Eli- 
zabeth Rhea,  formerly  Erskine,  was  indebted  to  the  complainant 
in  the  sum  of  300  dollars,  for  goods  sold  and  delivered;— -that 
being  pressed  for  payment,  she,  with  the  defendant,  Rhea,  with 
whom  she  then  lived,  agreed,  that  i^  allowed  further  time,  they 
would  secure  the  debt,  by  conveying  to  Rhcnncr  a  lot  of  ground, 
No.  165,  in  Beatty  &  Hawkins's  addition  to  Georgetown;  which 
was  the  property  of  said  Elizabeth,  and  which  had  been  con-* 
yeyed  to  her,  by  the  name  of  Elizabeth  Erskine. 

That  Rhea,  together  wiUi  the  said  Elizabeth,  by  their  deed. 
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bearing  date  May  13th  1819f  conyeyed  to  the  complainant  the 
lot  of  ground  before  mentioned,  for  the  purpose  of  securing 
the  debt,  with  interest;  and  stipulate^,  that,  if  the  debt 
was  not  paid  in  two  years,  it  should  be  held  in  trust,  with 
power  to  sell  the  same,  and  apply  the  proceeds.  Sec 

The  bill  further  states,  that  the  said  Daniel  and  Elizabeth^  a 
few  days  before  the  date  of  the  deed  to  the  complainant^  viz: 
on  the  tenth  of  May  1819,  but  after  the  agreement  to  convey 
to  the  complainant,  fradulently  conveyed  the  same  premiises 
to  the  defendant,  Erskine,  an  infant  son  of  said  Elizabeth,  in 
fee,  in  consideration  of  natural  love  apd  affection  ;«^that  he, 
the  said  Rhenner,  had,  at  a  considerable  expense,  at  the  request, 
and  with  the  knowledge  and  approbation  of  the  defendants, 
erected  improvements  on  the  lot,  and  put  a  tenant  in  posses- 
sion of  the  same ;  but  that  the  defendant,  by  collusion,  soon  after 
obtained  possession  of  the  same,  and  still  keep  it,  claimii*^  to 
hold  it  under  the  deed  to  the  ir.fant.  The  bill  concludes  withv 
praying,  that  the  deed  to  William  Erskine  may  be  declared 
void,  and  that  the  property  inay  be  sold  to  pay  his  claim,  Sec. 

The  defendant,  Daniel  Rhea,  in  his  answer,  admits,  that  his 
wife,  before  his  intermarriage  with  her,  viz:  in  May  1819,  was 
the  wife  of  one  Robert  Erskine,  and  was  engaged  in  carrying 
on  business  for  herself  ^— that  he  did  a^e  to  join,  and  did  join 
her,  in  the  conveyance  to  the  complamant,  and  in  that  to  her 
son  ;-<— that  he  had  no  title  or  interest  in  the  premises;— that 
the  property  belonged,  in  May  1819,  to  Elizabeth  Erskine,  who 
was  a  married  woman;  and  he  denies  all  the  other  allegationa 
in  the  bill. 

Elizabeth  Rhea,  in  her  answer,  avers,  that  she  was  married 
to  Robert  Erskine  in  January  1812;— that  after  her  marriage, 
in  the  absence  of  her  husband,  one  Adam  Mayne  conveyed  to 
her  the  premises  mentioned  in  the  bill  of  complaint;  the  deed 
bears  date  on  the  7th  of  April  1817 ;— -that  her  husband,  Erskine^ 
left  her  in  the  year  1814,  and  she  believed  he  was  alive  in  May 
1819;  and  that  she  was  not,  at  that  time,  the  wife  of  Daniel 
Rhea^^that  in  July  1821,  Erskine  having  then  been  beyond 
seas  more  than  seven  years,  she  married  Daniel  Rhea ;  having 
received  no  support  from  her  former  husband,  since  he  leiV 
her. 

The  answer  of  the  infant  is  put  in  by  his  gnardiait,  in  the 
usual  form,  submitting  to  the  protection  of  the  Court;  witliout 
admitting  or  denying  any  of  the  facts  alleged  in  the  bilL 

In  this  state  of  the  proceedings,  the  Court  decreed  a  sale  of 
the  lot  before  mentioned,  for  payment  of  the  claim  of  the  com 
plainant;  and  appointed  a  trustee  to  make  the  sale,  under  the 
terms  prescribed  in  the  decree;  reserving  the  claim  of  the  com 
plainant  for  proof  on  it,  and  further  order.    From  this  decretrr 
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there  was  an  appeal,  and  the  cause  is  now  before  this  Court  For 
their  decision.  The  question  submitted  by  the  arguments  of 
the  counsel  is,  whetlier  the  contracts  and  engagements  of  Eli- 
zabeth Rhea,  made  in  the  absence  of  her^first  husband,  and 
prior  to  her  marriage  with  the  defendant,  Rhea,  are  obligato- 
ry; and  to  what  extent  a  woman  who  has  been  abandoned  by 
her  husband,  may  contract  debts,  for  which  she  is  personally 
liable. 

The  law  seems  to  be  settled,  that,  when  the  wife  is  left  with- 
r»ut  maintenance  or  support,  by  the  husband,  has  traded  as^  a 
fmkt  «o/e,  and  has  obtained  credit  as  such,  she  ought  to  be  lia- 
ble for  her  debts.  And  the  law  is  the  same,  whether  the  hus* 
band  is  banished  for  his  crimes,  or  has  Toluntarily  abandoned 
the  wife.  It  is  for  the  benefit  of  the/eme  covert^  that  she  should 
be  answerable  for  her  debts,  and  liable  to  an  action  in  such  a 
case;  otherwise  she  could  not  obtain  credit,  and  would  have 
no  means  of  gaining  a  livelihood.  A  decision  to  this  effect,  by 
the  Court  of  Common  Pleas,  in  England,  is  reported  in  1  Bos* 
4*  PulL  $59.  In  delivering  the  opinions  of  the  Court,  Mr.  Jus- 
lice  BuUer  refers  to  the  case  of  Lady  Belknap,,  whose  husband 
was  exUed.  She  was  permitted  to  sue  in  her  own  name.  The 
husbana  of  Lady  Sandys,  was  banished  by  Act  of  Parliament 
during  Kfe;  and  if  was  decreed,  in  her  case,  that  she  might,  in 
all  things,  act  as  xfeme  solef  and  as  if  her  husband  was  dead; 
and  that  the  necessity  of  the  case  required  she  should  have 
such  power,  (iFemon,  104.)  And  the  same  reason  applying^ 
where  the  husband  had  abjured  the  realm,  the  wife,  in^that 
case,  was  allowed  to  sue  as  a  widow  for  her  dower.  In  such 
case,  she  has  been  permitted  to  alien  her  land,  without  her  hus- 
band, and  is  exempted  from  the  disabilities  of  coverture.  It 
has  been  uniformly  considered, that  banishment,  or  abjuration, 
is  a  civil  death  of  the  husband*  In  the  case  of  Deborah  Gre- 
gory vs.  Paul^  executor  of  Warburton;  reported  in  the  15th  vo- 
lume of  Mass.  Rep.\  all  these  cases  are  reviewed  by  the  Supreme 
Judicial  Court  of  Massachusetts;  and  the  law  recognised. 
In  the  case  under  consideration,  there  was  a  voluntary  aban- 
donment of  the  wife,  by  the  husband,  without  having  furnished 
her  with  the  means  of  support.  In  his  absence,  she  traded  and 
dealt  as  a  feme  sole^  and  is  liable  for  her  debts.  When  the 
deeds  for  the  lot  aforementioned  was  executed,  her  husband  had 
been  absent  five  yeartf  only;  she  continued  under  a  coverture, 
and  was  the  wife  of  Robert  Erskinc,  her  first  husband.  There 
is  no  evidence  that  she  was,  at  that  time,  married  to  Daniel 
Rhea ;  and  if  the  marriage  had  been  proved,  it  would  hate  been 
illegal  and  unavailing.  Afemeeovert^  who  has  been  abandon- 
ed by  her  husband,  is  not  permitted  to  marry  a  second  time, 
with  impunity,  until  her  husband  shall  have  been  absent  sevei: 
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years,  and  shall  not  have  been  heai*d  of,  durinj^  that  time.  But 
by  the  laws  of  Maryland,  wjiich  must  govern  in  this  case,  a 
married  woman  cannot  dispose  of  real  property,  without  the 
consent  of  her  husband ;  nor  can  she  execute  a  good  and  valid 
deed,  to  pass  real  estate,  unless  he  shall  join  her  in  the  deed. 

The  separate  examination,  and  other  solemnities,  required  l>y 
law,  are  indispensable,  and  must  not  be  omitted.  The  deeds 
executed  by  her  and  Daniel  Rhea^  in  May  1819,  are,  therefore, 
in^erative  and  void. 

The  Circuit  Court  decreed,  in  this  case,  upon  the  bill  annex- 
ed and  exhibits,  without  further  testimony.  They  do  not,  in 
themselves,  contain  suflicient  matter  for  a  decree. 

It  does  not  appear  that  any  evidence  was  taken  on  commis 
sion,  or  otherwise,  to  establish,  or  disprove,  the  material  alle 
gations  In  their  bilL 

The  record  being  thus  defecflvc,  this  Court  cannot  make  a 
final  decision.  The  decree  of  the  Circuit  is  reversed,  and  the 
record  rrmanclod  for  Airthrr  proceeding^. 
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Sundry  Africak  Slates,  The  Governor  of  GE0RGIA9  Claim-' 
ANT,  Appellant,  vt.  Juan  Madrazo. 

The  Governor  of  Georgia*  Appellant,  vs.  Sundry  African 
Slaves,  Juan  Madrazo  Claimant; 

In  the  District  Court  of  the  tJmtcd  States,  for  the  district  of  Geoi^t,  « libel 
was  filed,  ckiming  certain  Africans,  as  the  property  of  the  libellan^  wliich 
had  been  brought  into  the  state  of  Geoi^g^a,  and  were  seized  by  the  au- 
thority of  the  governor  of  the  state,  for  an  alleged  illegal  importation  i 
process  was  issued  against  the  slaves,  but  was  not  8er\'ed.  The  case 
was  taken  by  appeal  to  the  Circuit  Court,  and  the  gov;;mor  of  Georgia 
filed  a  paper,  in  the  nature  of  a  stipulation,  importing  to  hold  the  Africans 
subject  to  the  decree  of  the  Circuit  Court,  &c.  Held  Uiat  such  a  stipulation 
could  not  ^ve  jurisdiction  in  the  case  to  the  Circuit  Court ;  as  process 
could  not  issue  legally  from  the  Circuit  Court  aguinst  the  Africans «  be> 
cause  it  would  be  the  exercise  of  orinnal  jurisdiction  in  admiralty,  which 
the  Circuit  Court  docs  not  possess.  fl21} 

*<It  may  be  laid  down  as  a  nde,  which  admits  of  no  exception,  that  in  all 
cases  where  jurisdiction  depends  on  the  party,  it  is  the  party  named  in 
therecoitl."  {122{ 

The  libel  and  claim  exhibited  a  d^fixnanid  for  money  actually  in  the  treasury 
of  the  state  of  Geor^fpa,  mixed  up  with  the  general  funds  of  the  state,  and 
for  slaves  in  the  possession  of  the  gpovemment ;  the  possession  of  both  of 
which  was  acquired  by  means  which  it  was  lawful  m  the  state  to  exer- 
cise— Held  that  the  Courts  of  the  United  States  had  no  ji^sdiction  t  the 
same  being  taken  away  by  the  11th  article  of  the  amendment  to  the 
Constitution  of  the  United  States.   {123} 

In  a  case  where  the  chief  magistrate  of  a  state  is  ailed,  not  b^  his  name,  but 
hj  his  style  of  ofiice,  and  the  claim  made  upon  him  is  entirely  in  his  offi- 
cial character,  the  state  itself  may  be  considered  a  party  in  the  record. 
1124} 

THESE  cases  were  brought  before  this  Court,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  district  of  Georgia, 
under  the  following  circumstances. 

The  schooner  Isabelita,  a  Spanish  vessel,  owned  by  Juan  Ma^ 
drazo,  a  native  Spanish  subject,  domiciliated  at  Havana,  wa» 
despatched  by  him  with  a  cargo,  his  own  property,  in  the  year 
181Z,  on  a  voyage  to  the  coast  of  Africa,  where  she  took  in  a 
cargo  of  slaves.  On  her  return  voyage  she  was  captured  by  a 
cruiser  called  the  Successor,  under  the  piratical  flag  of  Com- 
modore Aury ;  the  said  cruiser  being  then  commanded  by  one 
Moore,  an  American  citizen ;  and  having  been  fitted  out  in  the 
port  of  Baltimore,  and  manned  and  armed  in  the  river  Severn, 
within  the  waters  and  jurisdiction  of  the  United  States.  The 
Isabelita  and  the  slaves  on  board,  were  carried  to  Femandina^ 
in  Amelia  Island,  and  thei*e  condemned  by  a  pretended  Court 
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of  admiralty,  exercising  jurisdiction  under  Commodore  Aiiry; 
and  sold,  under  its  authority,  by  the  prize  agetit,  Louis  Sega)* 
lis,  to  one  William  Bowen.  The  negroes,  so  purchased  by 
Bowen,  were  conveyed  into  the  Creek  nation,  in  consequence, 
as  it  was  alleged,  of  the  disturbed  state  of  East  Florida,  the 
insecurity  of  property  there,  and  with  a  view  to  their  settle- 
ment in  West  Florida;  then  a  province  of  the  Spanish  monar- 
chy. Being  found  within  the  limits  of  the  state  of  Georgia, 
they  were  seized  by  an  officer  of  the  customs  of  the  Umted 
States,  and  delivered  to  an  agent  appointed  by  the  goVeruor 
of  Georgia,  under  the  authority  of  tiic  Act  of  the  Legislature 
of  that  state,  passed  in  conformity  tp  the  provisions  of  the 
Act  of  Congress  of  March  1807,  prohibiting  the  importation 
of  slaves  into  the  United  States ;  thf  negroes  having  been  so 
brought  into  the  United  States,  in  violation  of  that  Act. 

Some  of  the  negroes  were  sold  by  an  order  of  the'  governor, 
without  any  process  of  law,  and  the  proceeds  piaid  over  tp 
the  treasurer  of  Georgia.  The  residue  of  the  negroes  are  in 
possession  of  an  agent,  appointed  by  the  governor  of  Georgia. 

The  Isabelita  was  fitted  out  as  a  cruiser  ^t  Fernaiidina; 
taken  by  Moore  to  Georgetown,  South  Carolina;  seized  there 
by  the  United  States,  sent  round  to  Charleston;  libelled  in  the 
District  Court  of  South  Carolina;  and,  by  a  decree  of  that 
Court,  restored  to  Madrazo,  the  claimant. 

The  governor  of  Georgia  filed  an  information  in  the  Dis- 
trict Court  of  the  United  States  for  the  district  of  Georgia; 
praying  that  a  part  of  these  Africans,  which  remained  specifi- 
cally in  his  hands,  might  be  declared  forfeited,  and  may  be 
sofd. 

A  claim  was  given  in,  in  this  ca^  by  William  Bowen; 
Juan  Madrazo,  the  libellant  in  the  other  case,  did  Aot  claim. 

The  decree  of  the  District  Cpurt  dismissed  the  claim  of 
William  Bowen,  and  adjudged  the  negroes  to  be  delivered  to 
the  eovemor  of  Georgia,  to  ht  disposed  of  according  to  law. 

William  Bowen  appealed  to  the  Circuit  Court,  by  which 
Court  his  claim  was  dismissed;  and  from  the  decree  of  that 
Court,  dismissing  his  claim,  he  has  not  appealed. 

Juan  Madrazo  filed  his  libel  in  the  District  Court  of  Geor- 
gia/ alleging,  that  a  Spanish  vessel  called  the  Isabelita,  having 
on  board  a  cargo  of  negroes,  was  piratically  captured  on  the 
high  seas,  carried  into  the  port  of  r  emandina,  there  condemn- 
ed by  some  pretended  tribunal,  and  sold; — Uiat  the  negroes 
were  conveyed,  by  the  purchaser,  into  the  Creek  nation/  where 
they  were  seized  by  an  officer  of  the  United  States,  and  by  him 
delivered  to  the  government  of  the  state  of  Georgia;  pursuant  to 
an  Act  of  the  General  Assembly  of  the  state  of  Georgia,  car» 
rying  into  effect  an  Act  of  Congress  of  the  'United  States  ;-» 
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that  a  paitcbf  the  and  slayes  were  -sold,,  aa  permitted  by  said 
Act  of  Gonereaa,  and  aa  directed  by  said  Act  of  the  General 
Assemblytof  the  said  state,  and  the  proceeds  thereof  j^eposited 
in  the  treasury*  of  the  said  state  ^-^tmU  part  of  the  sa^d  slaves 
remain  undisposed  of,  under  the  control  of  the  governor  of  the 
said  atatCj  or  his  agents;  iand  prays  restitution  of  said  slaves 
and  t»|!oceeds.  Claims,  were  given  in  by  the  gov^q^r  of  Geor- 
gia, and  by  William  Bowen*  The  District  Court  dismissed  the 
tibel,  and  the  claim  of  William  Bowen.  From  this  appeal, 
iuan  Madrazp  appealed  to  the  Circuit  Court. 
^  ;The  Circuit  Court  dismissed  the  libel  and  claim  of  the  go- 
vernor of  Georgia,  and  directed- restitution  to  the  libellant; 
and  from  this  decree,  appeals  have  been  takOT  by  the  statej>f 
Georgia,  and  by  Williaqi  JSowen*  A.  warrant  of  arrest  was  is- 
sued by  the  District  Court,  but  was  never  served.  A  monition 
also  issued^  and  was  served,  on  the  governor  and  U^easurer  of. 
the  state  of  Georgia. 

In  the  Circuit  Court,  the  following  proceedings  took  place: 
— ^^  On  motion  qt,  the  proctors  bf  the  libellant,  >Iadra;EO,  or- 
dered, that  he  have  leave  to  renew  his  warrant,  for  the  property 
libelled;  but  it  shall  be  held  a  sufficient  execution  of  such  war- 
rant, if  the  governor,  who  appears  as  claimant,  in  behalf  of 
the  state^  will  sign  an  acknowledgment,  that  he  holds  the  same 
subj^  to  the  jurisdiction  of  thia  Court/' 

Whereupon  the  following  instrument  was  filed,  December 
S4th,  182S>- 

Executive  Dqxirtmentj  MOedgemlky  3fay  15ih  1823. 

The  executive  having  been  furnished  by  the  deputy  marshal 
with  the  copy  of  an  ordefr passed  by  the  Circuit  Court  of  the 
United  States,  in  relation  fo  certain  Africans,  the  title  to  which 
is  a  matter  of  controversy  in  said  Circuit  Court,  and  also  in  the 
Superior  Court  of  the  county  of  Bsldwin,  makes  the  following 
stateiAent  and  acknowledgment,  in  satisfaction  of  said  order 
imd  notice* 

Juan  Madrazo        1  j^^^  in  admiralty,  against 
Sundry  Africans,    J     sundry  African  negroes. 

The  governor  of  the  state  of  Georgia  acknowledges  to  hold 
anndry  African  negroes,  now  levied  on,  by  yirtue  of  sundry 
executions,  by  the  sheriff  of  Baldwin  county^  subject  to  the  or- 
der (tf  the  Gircuit  CouH-of  the  United  States,  for  the  district 
of  Georgia;  after  the  claim  of  said  sheriff,  or  jyrior  thereto,  if 
the  claim  in  the  said  Circuit  Court  shall  be  adjudged  to  have 
prioritjr  of  the'  proceeding  in  ,tiie  state  Court 

Jajrw  Cla&k:^  Uavemor. 
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Documentary  evidence  was  introduced  in  the  Court  below, 
and  witnesses  were  examined,  which  proved  the  interest  of 
Madrazo  in  the  Isabelita;  the  illegality  of  the  capture  and  con- 
demnation; and  which  were  intended  to  prove  the  identity  of 
the  negroes,  the  subject  of  the  proceedings,  with  those  who 
had  been  on  board  the  Isabelita. 
On  the  part  of  Juan  Madrazo,  it  was  contended.— 
1.  T^hat  his  proprietary  interest  in  the  shives,  and  the  illegal- 
ity of  the  capture,  and  condemnation  of  the  Isabelita  and 
cargo,  were  fwy  proved,  and  Uiat  he  is  entitled  to  restitution 
of  theproperty libelled. 
£.  That  the  Court  below  had  jurisdiction. 
S.  That  the  possession  of  the  property  libelled,  the  service 
of  the  monition,  and  the  order  of  the  Circuit  Court,  and  agree- 
ment of  the  governor  of  Georgia,  filed  in  that  Court,  fix  the 
parties  in  possession  of  the. property  for  it;  and  that  the  pro- 
cess of  the  Court  will  operate  on  them  individually;  and  not 
on  the  state  of  Georgia. 
On  the  part  of  the  state  q{  Georgia,  it  was  contended.— 

1.  That  the  Court  below  had  no  jurisdiction. 

2.  That  there  is  no  sufficient  proof  ofproprietary  interest,  to 
entitle  Juan  Madrazo  to  restitution  of  the  property  libeUed. 

William  Bowen  was  not  represented  by  counsel,  before  the 
Court 

As  the  decision  of  the  Court  was  exclusively  on  the  question 
of  jurisdiction,  no  other  than  the  arguments  of  counsel  on  that 
question  are  given. 

Mr.  Berrien,  on  the  part  of  the  state  of  Georgia.^- 

1.  The  Circuit  Court  of  the  United  States  had  no  jurisdiction 
in  the  case^  it  involving  jurisdiction  over  the  state  of  Georgia. 

Jurisdiction  cannot  be  claimed  on  the  ground  of  consent;  it 
cannot  be  obtained  by  the  voluntary  appearance  of  the  gover^ 
nor  of  Georgia  to  the  fibel  of  Madrazo,  and  he  had  no  right 
to  give  jurisdiction.  The  exemption  of  a  state  from  the  juris- 
diction of  the  Courts  of  the  United  States,  is  for  the  preserva- 
tion of  their  sovereignty;  it  is  an  attribute  of  sovereignty,  and 
it  is  no  objection  to  the  exception  being  taken,  that  the  appear- 
ance was  voluntary.  The  gfbverrior  of  Georgia  could  not  yield 
up  this  attribute  of  the  sovereignty  of  the  state ;  his  agency 
being  limited  by  the  Constitution.  A  party  may  object  to  the 
juri^iction  of  the  Court  below,  to  try  a  cause  which  he  himself 
instituted,  Capron  D«.  Van  Noorden,  2  Cranchj  126.  This  question 
is  therefore  to  be  considered  as  unaffected  by  the  appearance 
of  the  governor  of  Georgia. 

The  11th  article  of  the  amendments  to  the  Constitution  of 
the  United  States,  takes  away  the  jurisdiction  of  the  Court^  dif 
the  Union,  in  all  cases  in  law  and  equity,  in  whibh  claims  are 

Vol.  I.  P 
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pi*eferrecl  against  the  separate  states;  and  the  amendment  wae; 
mtended  to  leave  to  the  several  states  the  adjustment  of  the 
claims  of  individuals  upon  them ;  Cohens  V8.  State  of  Virginia,  6 
Wheat  364.  The  judicial .  power  of  the  Courts  of  the  Unit- 
ed  Siatesy  is,  by  the  amendment,  prevented  from  extending  to 
any  ndt,  commenced  or  prosecuted,  &c,  against  a  state.  C 
Whiat.  SUM.  407, 408. 

The  alteration  in  the  Constitution  was  not  made  by  revoking 
a  power  which  the  Courts  possessed;  but  the  amendment  de 
Claris,  that  **  the  iudicial  power  ^haU  not  be  construed  to  extend 
to  mUsy  ifc.  ;*\  and  it  denies  that  such  a  power  ever  existed 

tVhy  is  not  a  suit  in  the  admiralty  a.  suit  at  law  ? 
.  It  proceeds  according  to  the  law  of  the  country,  and  in  the 
Courts  of  the*  country.    The  laws  which  govern  and  regulate 
Jie  decisions  of  the.  Admiralty  Courts,  are  the  laws  of  the 
Union. 

It  is  agreed,  that,  according  to  the  doctrine  in  Fowler  ve. 
Lindsey,  3  Dm.  411,  the  state  must  be  either  normnaOy^  or 
wbetanAaUff^  i^  party  to  Che  suit  It  is  not  enough,  that  the 
.suit  may,  in  its  rf».sult,  consequentially  affect  its  interests. 

The  state  of  Georgia  is  a  party  in  the  proceedings  of  Ma- 
drazo;-.a  cttatiop is  prayed  to  the  state;  and  the  property  which 
the  libeilant  se^ks  to  obtain,  by  the  decree  of  the  District  Court, 
is  in  the  possession  of  the  governor  of  Geor^a,  under  the 
authority  of  a  law  of  the  state;  another  part  is  m  the  treasury 
ef  Georgia,  and  has  become  mingled  with  the  general  and  pub* 
lie  funds  of  the  state.  The  process  of  the  Court  was  served  on  the 
governor  and  treasurer  of  the  statfei  and  they  are  required  to 
show  cause,  why  restitution  shall  not  be  decreed.  The  law  of 
the  United  States  of  1807,  prohibits  the  importation  of  slaves; 
and  directs,  that  if  slaves  are  brought  in,  they  shall  be  seized, 
and  delivered  to  the  governor  of  the  state  in  which  the  seizure 
is  made.  The  governor  of  Georgia  appointed  an  agent,  to  re- 
ceive them;  and  the  libel  states  the  eknyee  tk^med^  mere  ddher* 
ed  to  the  agent  ijf  the  fitate.  The  right  of  the  state  of  Georgia, 
acquired  under  that  Act,  is  spread  on  the  record  by  the  libel- 
lant;  and  It  is  this  right,. so  acquired,  which  he  seeks  to  di- 
vest^ The^tate  of  Georgia  is,  therefore,  a  party  to  this  suit, 
because  the  res  is  in  her  r'>9session ;  and  the  monition  issued 
below,  wa3  served  upoki  the  governor  and  the  treasurer  o(  the 
state. 

The  jurisdiction  is  also  denied',  because  a  judgment  at  the 
Court  would  operate  directly  on  the  state  of  Georgia.  Madrazo 
should  look  to. the  legislature  of  Georgia  for  redress;  and  the 
appeal  to  her  justice,  ift  not  to  be  made  through  the  Courtis  of 
the  United  States. 
The  terms  of  the  amendment  to  the  Constitution^ts  spirit, 
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and  the  Tiews  heretofore  taken  of  it,  by  this  Court,  are  all  op- 
posed to  the  construction  now  claimed,  whidi  will  except  trom 
the  operation  of  the  amendment,  cases  of  admiralty  Jurisdic- 
tion. Proceedings  in  the  admiralty,  are  suits  at  law.  Does  the 
admirelty  proceed  without;  law,  according  to  the  will  of  the 
Judge?  The  forms  of  its  proceedings  are  according  to  the  Ci- 
vil Lau>^ — ^the  rights  of  the  pardes  are  decided  according  to  the 
ktto  cffktti&nBy  and  the  lawmercAanif  and  both  on  its  prize  and 
instance  side,  according  to  the  municipal  laws  of  the  country 
where  it  sit& 

The  objections  made  by  the  states  to  their  liability,  before 
the  amendment  to  the  Constitution,  was  not  to  the  m^ode  by 
which  the  suit  was  instituted;  but  to  the  faeiot  their  being 
made  answerable  to  the  Courts  of  the  Union. 

To  restrict  the  amendment  to  cases  of  Comnum  Law  and 
Equity^  would  not,  therefore,  have  afibrded  an  adequate  reme- 
dy to  the  alleged  grievance.  Nor  was  the  restriction  establish- 
ed with  a  reservation  as  to  claims,  by  foreigners ;  neither  was 
it  intended  to  leave  uninfluenced  by  it,  cases, which  might  arise 
out  of  a  state  of  war.  Many  of  the  suit*  which  had  been 
brought,  and  which  might-  hiEtve  been  brought,  before  the 
amendments,  were  instituted  by  foreigner^;  or  were  of  a  na- 
ture jco  be  prosecuted  in  the  admirahy.  The  construction 
claimed  by  ll\e  opposite  counsel,  would  exhibit  the  extraordi- 
nary fact,  that  while  the  amendment  took  away  the  jurisdic- 
tion of  the  Supreme  Court  in  suits  against  states,  it  left  it  in 
the  lowest  Court  under  the  Constitution. 

Nor  does  the  exemption  of  the  stales  from  suits  in  the  admi- 
ralty, authorize  apprehensions  of  internal  difficulties.  In  cases 
of  captures  at  war,  on  the  high  seas,  by  whatever  ship  of  war 
or  armed  vessel,  acting  under  the  authority  of  the  United 
States^  the  capture- may  be  made,  no  right  could  be  acquired 
by  capture,  to  the  property,  by  a  state;  the  right  tP  the  proi>er- 
ty,  is  that  oC  the  sovereign  who  makes  the  war ;  and,  but  for 
the  Prize  Act,  by  which  the  property  captured  is  condemned 
and  distributed,  it  would  remain  the  property  of  the  sovereign. 
Cited,  Osborne  Vi^  The  Bank  of  the  United  States,  9  Wheat. 
157-8;  likewise  Cohens  i;«.  The  sUte  of  Virginia,  6  Wheal.  264. 

But  if  the  amendment  to  xh^  Constitution  does  hot  extend  to 
cases  of  admiralty  juriauiction;  the*  jurisdiction  of  this  case 
would  be  in  the  Supreme  Court,  and  therefore, .  there  is  error 
in  these  proceedings. 

8.  The  Court  below,  never  had  possession  of  the  ret,  or  afty 
thing  pertaining  to  it.  The  warrant  of  arrest'  issued  in  the* 
District  Court,  was  never  Mrved.  The  Court  relying  ^on  f-he 
service  of  the  monition^  which  was  erroneous. 
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The  re$  renUiiied  in  the  possession  of  the  governor  of  Geo^ 
gU,  without  any  agreement  for  its  production. 

The  proceedingn  in  the  District  Court,  not  having  been  found- 
ed upoi^  the  re$j  and  the  service  of  the  monition  not  having 
been  legal;  the  Circuit  Court  could  not  have  jurisdiction  on  the 
appeal.  As  an  appellate  Court,  it  could,  by  no  proceeding,  get 
possession  of  the  re$f  and  the  case  should  have  been  remitted 
by  the  Circuit  to  the  District  Court. 

The  provisions  of  the  Act  of  Congress  of  1807,  which  ap- 
ply to  thii  case,  were  not  j^pealed  by  the  law  of  1818. 

The  repeal  applied  to  importations  by  sea,  and  these  slaves 
were  brought  into  Georgia  by  land. 

Mr.  WUde,  for  Juan  Madrazo^  made  these  points.— 

1.  That  the  Court -below  had  jurisdiction. 

8.  That  the  proprietary  interest  of  Madrazo,  in  the  Isabeli- 
ta,  and  slaves,  and  the  illegal  outfit  of  the  Successor,  are 
stifficiently  proved;  and  he  is  consequently  cnUtkd  to  restitu- 
tion. 

The  orig^al  grant  of  jurisdiction,  in  such  cases,  to  the 
Courts  of  the  United  States,  is  ample.  2d  sect,  Sd  art  Cons. 
U.  S.  The  admiralty  jurisdiction  is,  ^  of  all  cases  of  admiralty, 
a  maritime  jurisdiction,"  generally,  without  restriction;  whe- 
ther they  arise  under  the  Constitution,  laws,  and  treaties  of  the 
United  States,  or  the  law  of  nations. 

The  grant  of  common  law  and  equity  jurisdiction,  is  con- 
fined to  cases  arising  under  the  constitutional  laws  and  trea- 
ties of  the  Union.  Before  the  amendent  to  the  Constitution, 
the  Courts  of  the  United  States  must  have  taken  cognizance 
of  admiralty  cfises;  although  a  state  were  directly  interested, 
or  even. a  party  on  the  record. 

Even  since  the  amendment,  there  are  cases  in  which  it  is 
presumed  these  Courts  may  take  jurisdiction,  although  a  state 
be  a  party.  The  second  clause  of  the  tenth  section  of  the  se- 
cond article  of  the  Constitution,  prohibits  the  states  from  keep- 
ing troops,  or  ships  of  war,  only  in  time  of  peace.  In  time  of 
war,  they  may.  During  actual  hostilities,  there  is  nothing  to 
urevent  a  state  from  fitting  out  a  ship  of  war,  or  even  a  &et, 
tor  defence,  or  annoyance;  and  the  lawful  prizes  made  by  such 
a  fl^t,  it  is  presumed,  would  be  the  property  of  the  state— a 
state  may  exercise  this  power.  Congress  have  the  right  to 
m^e  rules  concerning  captures.  Such  rules  are  the  siipreme 
law.  But  if  all  captures,  made  by  state  cruisers,  are  to  be 
tried,  in  state  tribunals,  how  lone  could  the  rules  of  Congress 
concerning  captures  be  enforced;  or  the  belligerent  rights  of 
the  Union  be  eierted,  without  the  violation  of  justice  to  neu- 
tral nations  ? 

To  the  great  powers  of  war  and  peace,  must  be  attached 
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those  of  making  war  efficient,  and  peace  aeciire«  Unhist  judg- 
mentB,  unredressed,  are  among  the  causes  of  war*  But  if  the 
state  tribunals  are  to  decide  in  the  last  resort,  upmi  captures 
niade  by  their  own  vessels,  where  neutral  claimants  are  con- 
cemed;  the  whole  may  be  involved  in  war,  by  the  misconduct 
of  apart 

Tms  Court  will  not  adopt  such  a  construction  of  the  amende 
ment,  unless  it  is  forced  upon  diem,  by  its  terms. 

The  language  must  be  clear,  strong,  and  peremptory,  which 
coerces  its  adoption* 

The  ^rant  distinguishes  between  common  law  and^  equity 
jurisdiction,  and  admiralty  jurisdiction*  They  are  given  by 
distinct  clauses,  and  to  a  different  extent;  and  are'  treated  as 
separate  powers.  If  they  are  so  considered^-rif  the  tliree  are 
separately  granted,  disdnguishing  each  from  the  other,  and 
two  only  are  taken  away;  does  not  the  third  remain? 

If  the  District  Court  were  proceeding  without  jurisdiction, 
how  has  it  happened,  that  a  prohibition  was  n9t  moved  for  I 
It  would  lie,  in  such  a  case.  U.  States  vs.  Peters.  3  DaO.  121; 
and  an  appeal  might  be  taken  on  the  decision.  Cohen  v».  Virgi- 
nia, 6  fTMiL  397.  The  counsel  referred  to  Publicus,  No.  io, 
and  to  the  debates  of  the  conventions,  on  adopting  the  Consti- 
tution. But,  supposing  the  amendment  extends  to,  and  ex- 
dudes^  admiralty,  as  well  as  equity  and  common  law  jurisdic- 
tion ;  IS  this  a  case,  where  the  state  is  a  party  defendant  on 
the  record,  or  in  which  her  rights  are  directly  implicate;  and 
the  process  of  this  Court  must  go  against  her  ?  In  form,  the 
state  is  not  a  partpr-^-the  information  and  claim,  are  by  John 
Clark,  Governor,  m  behalf,  &c  The  proceeding,  if  state  in- 
terests are  implicated,  is  not  agalnat  a  state,  but  Sy  a  state;  the 
state,  if  a  party  at  all,  is  the  odor.  In  substance,  it  is  a  judi- 
cial proceeding,  at  the  instance  of  a  s^te;  in  which  she  seeks 
the  aid  of  the  United  Sutes'  Courts,  to  give  effect  to  a  Utle 
claimed  in  her  behalf,  under  the  United  States'  Laws.  In  ef> 
feet,' the  sentence  and  process  of  the  Court,  i^ill  operate  not 
upon  the  state,  but  on  individuals.  Osborne  V8,  The  Bank  of 
the  United  States.  9' Wheat.  738,  and  the  Unitled  States  vs. 
Bright,  3  Jim.  Law  Jiaumalj  21d. 

Has  the  state  of  Georgia  really  any  interest  in  those  Afri- 
cans ?  The  ctaun  set  up,  is  under  the  Act  of  Congress  of  1807, 
prohibiting  the  slave  trade;  which  places  Africans  illegally  im- 
ported, at  the  distesitlon  of  the  state  into  which  they  are 
brought;  and  the  Act  of  Georgia  of  November  1817,  ordering 
them  to  be  sold,  unless  piuga  by  the.  Colonization  Society,  and 
all  expenses  since  capture  laA  condemnation  paid.  Before  any 
decree  upon  this  information— *before  it  Was  even  filed,  all  that 
part  of  the  Act  of  1807,  under  which  Georgia  could  derive 
any  title,  was  repealed.  Act  of  1818.  Mg.  Dig. 
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The  title  to.  property  forfeited,  or  liable  to  forfeiture,  is  not 
•diveste<l,  till  it  is  Ubelled  and  condemned ;  and  if  there  be  an 
appeal,  not  until  sentence  of  condemnation  is  rendered  in  the 
appellate  tribunal  Yeaton  t)9.  The  United  Sutes.  5  Cr.  281-3. 

If  the  statute  creating  the  forfeiture,  be  repealed  before  final 
sentence,  without  reserving  the  right  to  punish  cases  arising 
uifder  it,  condemnation  cannot  take  place,  Schooner  Rachael 
0«.  The  United  States,^  6  Cra,  S9&.  The  Irresistible,  6  ffheai. 
551. 

Until  the  condemnation,  the  state  has  no  right  to  the  Afri- 
cans. 

After  condemnation,  indeed,  the  importer's  title  is  divested, 
by  relation,  back  to  the  act  of  forfeiture.  But  until  condenmn- 
tion,  his  title  is  not  divested. 

The  right  of  the  state,  depends  upon  the  result  of  a  judicial 
investigation;  which,  when  a  forfeiture  is  ascertained  by  final 
Sentence,  gives  it  relation  back  to  the  time  of  the  act  commit- 
ted, and  m>m  that  period  divests  the  importer,  and  invests  the 
8tate,>with  his  title.  But  if  pending  the  proceedings  the  Act 
is  repealed,  the  judicial  proceeding  necessary  to  give  effect  to 
the  claim  of  the  state,  can  have  but  one  result 

.  That  claim  must  be  rejected. 

The  proposition,  that  the  Courts  of  the  United  States  have 
not  jurisdiction  in  such  a  case,  then,  comes  to  this;— H&n  alleg- 
ed right,  in  a  state,  though  dependent  upon  the  result  of  a  ju- 
dicial inquiry,  may  be  set  up,  to  preclude  that  inquiry,  upon 
the  result  of.  which  it  depends.  And  that,  even  though  the 
Coun  could  look  into  the  question,  must  determine  that  no 
right,  ini  fact,  exists. 

Under  this  Act,  there  M^as  no  authority  to  pell  the  Africans 
before  condeHanation ;  and  the  money,  if  in  the  treasury,  is 
there  by  the  unauthorized  act  of  an  individual,  and  in  violation 
of  the  law. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court.— 

Some  time  in  the  year  1817,  Juan  Madrazo,  a  Spaniard,  re-* 
siding  in  the  Island  of  Cuba,  engaged  in  the  slave  trade,  jBt- 
ted  out  a  vessel  for  the  coast  of  Africa,  which  p.  ocured  a  car- 
go of  Africans;  and  on  its  return,  in  the  autumn*^  1817,  wa^ 
captured  by  a  privateer  sail,  under  the  flag  of  one  of  the  gov- 
ernments of  Spanish  America,  and  carried  into  Amelia  Island; 
where  the  vessel  and  cargo  were  condemned  by  a  tribunal,  es- 
tablished by  Aury,  the  authority  of  which  has  not  beto  acknow- 
ledged in  this  country.  The  Africans  were  purchased  by 
William  Bowen,  and  were  conducted  into  the  Creek  nation  ^ 
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within  the  limits  of  the  state  of  Georgia,  where  they  wei^  sc^ 
ed  by  M'Queen  M'Intosh,  a  reyenue  officer,  at  Darieii,,itt 
Georgia,  early  in  January  .1818,  under  the  Act  of  1807;  which 
prohibits  the  importation  or  bringing  into  the  United  States, 
of  any  ne^ro,  mulatto,  or  person  of  colour.  This  Act  annuls 
the  title  of  the  importer,  or  any  person,  claiming  under  him, 
to  such  negro,  mulatto,, or  person  of  colour,  and  declares 
that  such  persons  ^  shall  remain  subject  to  any  regulation,  not 
contrfivening  the  provisions  of  this  Act,  which  the  legislatures 
of  the  several  states  or  territories,  at  any  time  hereuter,  may 
make  for  disposing  of  such  negro,  mulatto,  or  person  of  co- 
lour." 

In  December  1817,  the  legislature  of  Georgia  passed  an 
Act,  which  , empowered  the  governor  to  appoint  some  fit  and 
proper  person  to  proceed  to  all  such  ports  and  places  within 
this  stftte,  as  have  or  may  have,  or  may  hereafter  )iold  any  ne- 
groes, mulattoes,  or.  persons  of  colour,  as  have  bieen,  or  may 
hereafter  be  seized,  or  condenmed  under  the  above  recited  Act  , 
of  Congi^ss,  and  who  may  be  subject  to  the  control  of  this 
state;  and  the  person  so  apppointed  shall  have  full  power  ahd 
authority  to  receive  all  such  negroes,  mulattoes,  or  persons  of 
colour,  and  to  convey  the  same  to  Milledgeville,  and  place 
them  under  the  immediate  control  of  the  executive  of  this 
state. 

The  second  section  authorizes  the  governor  to  sell  such  ne-^ 
groes,  mulattoes,  or  person^  of  colour,  in  such  manner  as  he 
may  d&ink  most  advantageous  to  the  state. 

The  third  directs  that  they  may  be  delivered  up  to  the  Co- 
lonization Society,  on  certain  conditions  therein  expressed;  pro«> 
vided  the  application  be  made  before  the  sale. 

Under  uus  Act,  the  Africans  brought  in  by  William 
Bowen,  were  delivered  up  to  the  governor  of  Georgia,  who 
sold  the  greater  number  of  them,  and  paid  the  proceeds, 
amounting  to  38,000  dollars,  into,  the  treasury  of  the  states 
The  Colonization  Society  applied  for  those  remaining  unsold, 
amounting  to  rather  more  than  twenty,  and  offered  to  comply 
with  the  conditions  prescribed  in  the  Act  of  December  1817* 

In  May,  1820,  the  governor  of  Geor^a  filed  an  information 
in  the  District  Court  of  Georgia,  stating  the  violation  of  the 
Act  of  Ccnigress,  Uiat  the  Africans  were  placed  under  the 
immediate  control,  of  the  executive  of  the  state,  where  they 
awaited  the  decree  of  the  Court,  He  states  the  application 
made  on  the  part  of  the  Colonization  Society,  with  which  he 
is  desirous  of  complying,  as  soon  ^  h^  shall  be  authorized  to  do. 
so  by  the  decree  of  the  Court. 

In  November  *1820,  William  Bowen  filed  his  claim  to  the 
said  Africans,  allegmg  that  they  were  his  property— that  they 
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had  not  been  brought  into  the  United  States  in  violation  oi' 
the  Act  of  Congress;  but  wi&re  seised  while  passing  through  the 
Creek  nation,  oti  their  way  to  West  Florida. 

In  February  1821,  Juan  Madrazo  filed  his  libel,  alleging  that 
the  Africans  were  his  property— >that  on  the  return  voyage 
from  Africa,  they  were  captured  by  the  privateer  Successor^ 
commanded 'by  an  American,  and  fitted  out  in  an  American 
port)— that  the  vessiel  and -cargo  were  carried  into  Amelia  Isl- 
and, and  condemned  by  an  unauthorized  tribunal;  after  which 
they  were  brought  by  the  purchaser  into  the  Creek  nation, 
where  thfty  were,  seized  by  an  officer  of  the  United  Stated- 
brought  into  the  limits  of  the  district  of  Georgia,  and  deliver- 
ed over  to  the  government  of  that  state,  in  pursuance  of  an 
Act  of  the  General  Assembly,  carrying  into  effect  an  Act  of 
Congress,  in  thftt  case  made  and  provided.  That  a  part  of  the 
slaves  wefe  sold,  and  the  proceeds,  am[Ounting  to  38,000  dol- 
lars, or  more,  paid  into  the  treasury  of  the  state ;  and  that  the  re« 
sidue,  amountmg  to  twenty-seven  or  thirty,  remain  uniler  the 
control  of  the  governor. 

<  The  libel  denies  that  the  laws  of  the  United  States  have 
been  violated,  and  prays  that  admiralty  process  may  issue  to 
take  possession  of  the  slaves  remain^lg  under  the  control  of 
the  governor  of  Georgia;  and  th%t  the  governor  and 'All  others 
concern^  should  be  cited  to  show  cause  why  the  said  slaves 
should  not  be  restored. to  J[uan  Madrazo,  and  the  proceeds  of 
those  which  had  been  sold,  paid  oVer  to  him. 

Upon  this  libel  a  monition  was .  issued  to  the  governor  of 
Georgia,  who  appeared  .and  file^  a  claim  on  behalf  of  the 
state;  in  which  he  says,  that  the  slaves  were  brought  into  the 
state,  in  violation  of  the  Act  of  Congress,  and  that  thej  were 
taken  into  the  possession  of  the  executive  of  the  state,  m  pur- 
suance of  the  Act  of  the  state  legislature,  enacted  to  carry  the 
Act  of  Congress  into  effect.  That  a  number  of  the  said  slaves 
have  been  sold,  and  the  proceeds  paid  into  the  treasury,  where 
thev  have  become  a  part  of  the  funds  of  the  state,  not  subject 
to  his  control,'  or  to  the  control  of  the  treasure;r.  That  the 
residue  of  the  said  slaves,  who  remain  unsold,  have  been  de- 
manded under  the  law,  by  the  Coloniieation  Society. 

Process  was  also  issued  against  the  Africans,  but  was  not  ex- 
ecuted. The  two  causes  came  on  together,  and  the  DisUict 
Court  dismissed  the  claim  of  Bowen,.  and  also  dismissed  the 
libel  of  Madrazo,  and  directed  that  the  slaves  remaining  unsold 
should  be  delivered  by  the  tna^shal  to '  the  governor,  of .  the 
state,  and  that  the  proceeds  of  .those  sold,  should  remain  in 
the  treasury. 

Both  Bowen  and  Madrazo  appealed  to  the* Circuit  Court 

At  the  hearing  in  the  Circuit  Court;  the  sentence,  dinpitaiAg 
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the  claim  of  Bowov  was  afl&rnied.  That  dismiamg  the  libel 
of  Madrazo  was  reversedy  and  a  decree  was  niade,  that  the  slaves 
remainiiig  iinsoldy  should  be  delivered  to  him;  on  his  giving 
security  tr '  transplort  them  out  of  the  United  States— and  far- 
ther, that  the  proceeds  of  those  which  were  sold,  should  be 
paid  to  him.  From  this  decree,  tiie  ^vemor  <^  Gveorgia 
and  William  Bowen.  have  appealed  to  this  Court. 

A  questipn,  preUminarily  to  the  examination,  of  the  dtle  to 
the  Airicans,  which  Were  the  subject  of  these  SuitB,  and  to  the 
proceeds  of  those  which  were  sold,  has  been  made  by  the 
counsel  for  the  state  of  Georgia*  ■  He  contends,  that  this  is  et^ 
sentially,  and  in  form,  a  suit  against  the  state  of  Georgia;  and 
therefore  was  not  cognisable  in  the  District  Court  of  t&e  United 
States. 

The  process  which  issued  from  the  Court  of  Admiralty  not 
hanng  been  executed,  the  res  was  never  in  possession  of  that 
Court,  The  libel  of  Madrazo  therefore,  was  not  a  proceeding 
against  the  thing,  but  a  proceeding  against  the  person  for  ^the 
thing.  This  appeal  earned  the  cause  into  the  Circuit  Court, 
as  it  existed  in  the  District  Courts  when  the  decree  was  pro- 
nounced. It  was  a  libel,  demanding,  personally,  from  the  go- 
vernor of  Georgia,  the  Africans  remaining  unsold,  and  the 
proceeds  of  those  that  were  sold,  which  proceeds,  had  been 
paid  into  the  treasury. 

Pending  this  appeal,  the  governor  filed  a  paper  in  the  nature 
of  a  stipulation,  consenting  to  hold  the  Atricans  claimed  by 
She  libel  of  Madraso,  subject  to  the  decree  of  the  Circuit 
Court;  if  it  should  be  determined  that  the  claim  in  the  Circuit 
Court  had  priority  to  sundry  executions,  levied  on  them  by 
tbe  sheriff  of  Baldwin  county.  Had  this  paper  been  filed  in 
the  District  Court,  it  would  have  been  a  substitute  for  the  Afri- 
cans themselves,  and  would,  according  to  the  course  of  the 
admiralty,haTe  enabled  that  Court  to  proceed  in  like  manner 
as  if  its  process  had  been  served  upon  them.  The  libel  would  thai 
have  bMi  in  rein.  Could  this  papei:,  when  filed  in  the  Circuit 
Court,  produce  the  same  eflfisct  on  the  cause  ? 

We  think  it  could  not. 

The  paper  in  nature  of  a  stipulation,  isa.  mere  substitute  for 
the  process  of  theCourt;  and  cannot,  we  think,  be  resorted  to^ 
where  the  process  itself  could  not  be  issued  according  to  law. 
The  process  could  not  issue  legalljr  in  this  case,  because  it 
would  be  the  exercise  of  origiud  jurisdiction  in  admiralty; 
whic|>  the  Circuit  Court  does  not  possess* 

This  cause  therefore  remained  in  its  character  a  libel  aminst 
the  person  of  the  governor  of  Georgia,  for  the  Africans  in  his 
possession  as  governor,  and  for  the  proceeds^  }ii  the  treasury,  of 
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those  which  had  been  sold.  Could  theJ3iatrict  Court  exercise 
jurisdiction  in  such  a  cause? 

Previous  to  the  adoption  of  the  11th  amendmeni  to  the  Con* 
stitution,  it  was  determined  that  the  judicial  power  of  the  Uni- 
ted States,  extended  to  a  case  in  which  a  state  was  a  partjr  de- 
fendant This  principle  was  settled  in  the  case  of  Chisholmv^. 
Georgia..  Z  DaL  419.  In  that  case,  the  slate  appears  to  bare 
been  nominally  a  party  on  the  record.  In  the  case  of  Hollines- 
worth  fit.  Virginia,  also,  in  5  DaL  378,  the  state  was  nominally 
a  parly  on  the  record.  In  the  case  of  Georgia  o».  Bi^pdikford,  2 
Dd.  402,  the  bill  was  filed  by  his  excellency  Edward  Telfair, 
Esq.  Gavemor  and  Commander  in  Chief,  in  and  over  the  state 
of  Georgia,  in  behalf  of  the  said  state.-  No  objection  was  made 
to  the  Jurisdiction  of  the  Court,  and  the  case  was  considered 
as  one  m  which  the  Supreme  Court  had  original  jurisdiction, 
because  a  state  was  a  party.  In  the  case  of  New  York  V9.  Con> 
necticut^  4  Dd,  3,  both  the  states  were  nominally  parties  on  the 
record.  No  question  was  raised  in  any  of  the  cases  respecting  the 
style  in  which  a  state  should  sue  or  be  sued ;  and  the  presump- 
tion is  that  the  actions  were  admitted  to  be  properly  brought. 
In  the  case  of  Georgia  v<.  Brailsford,  the  action  is  not  in  the 
name  of  the  state,  but  it  is  brought  by  its  chief  magistrate  in 
behalf  of  the  state^  The  bill  itself  a>ow8,.  that  the  sute  is  the 
actor,  by  its  governor.. 

There  is,  however,  no  case  in  which  a  state  has  been  sued  with- 
out making  it  nominally  a  defendant. 

FoWjer  et  al.  v«.  Lindsey  et  aL  3  DaL  411,  was  a  case  in  which 
an  attempt  was  made  to  restrain  proceedings  in  a  cause  de- 
pending in  a  Circuit  Court;  on  the  allegation  that  a  controver- 
sy respecting  aoil  and  jurisdiction  of  two  states,  had  occurred 
in  it. 

The  Court  determined  that  a  state,  not  being  a  party  on  the 
record,  nor  directly  interested,  the  Circuit  Court  ought  to  pro* 
ceed  in  it.  In  the  United  States  v««  Peters,  the  Court  laid  down 
the  principle,  that  although  the  claims  of  a  state  may  be  ulti- 
mately anected  by  the  decision  of  a  cause,  .yet  if  the  state  be 
not  necessarily  a  defendant,  the  Couists  of  the  United  States 
are  bound  to  exercise  jurisdiction. 

In  the  case  of  Osboume  «».  the  Bank  of  the  United  States,  9 
IVheai.  738,  this  question  was  brought  more  directly  before  the 
Court  It  was  argued  with  equal  zeal  and  talent,  and  decided  on 
great  deliberation.  In  that  case,  the  auditor  and  treasurer  of  the 
sUte  were  defendants,  and  the  title  of  the  state  itself  to  the 
subject  in  contest  was  asserted,  in  that  case,  the  Court  said, 
*<  It  may.  We  think,  be  laid  down  as  a  rule,  which  admits  of  no 
exception,  that  in  all  cases  where  jurisdiction  depends  on  the 
party,  it  is  the  party  named  in  the  record.^  The  Court  added.. 
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^  the  «tatc  not  being  a  party  on  the  record,  and  the  Court  hav- 
ing jurbdiction  oyer  those  who  are  parties  on  the  records  the 
true  question  is  not  one  of  jurisdiction,  but  whether,  in  the  ex- 
ercise of  its  jurisdiction,  the  Court  ought  to  make  a  decree 
against  the  defendants;  whether  they  are  to  be  considered  as 
having  a  real  interest;  or  as  being  only  nominal  parties.*' 

The  informatifm  of  the  governor  of  Georgia  professes  to  be 
filed  on  behalf  of  the  state,  and  is  in  the  language  of  the  bill, 
filed  by  the  governor  of  Georgia  on  behalf  6f  the  state,  against 
Brailsiord. 

If,  therefore,  the  state  was  properly  considered  as  a  party  in 
that  case,  it  may  be  considered  as  a  party  in  this. 

The  libel  of  Madrazo,  alleges  that  the  slaves  which  he 
claims,  "  were  delivered  over  to  the  government  of  the  state  of 
Georgia,  pursuant  to  an  Act  of  the  General  Assembly  of  the 
said  state,  carrying  into  effect  an  Act  of  Congress  of  the  Uni- 
ted States,  in  that  case  made  and  provided;  a  part  ^f  the  said 
slaves  sold,  as  permittjed  by  said  Act  of  Congress,  and  as  di- 
rected by^an  Act  of  the  General  Assembly  of  the  said  State;  and 
the  proceeds  paid  into  the  treasury  of  the  said  state^  i^aount- 
lAg  to  thirty-eight  thousand  dollars,  or  more.** 

The  governor  appears,  and  files  a  claim  on  behalf  of  the 
state,  to  the  slave3  remaining  unsold,  and  to  -the  proceeds  of 
those  which  are  sold.  He  states  the  slaves  to  be  (ib-jpossessioii 
of  the  executive,  under  the  Act  of  the  l^gislatsire  oiGeorgia^ 
made  to  give  effect  to  the  Act  of  Congress  OB.  the  Subject  of 
negroes,  mulattoes  or  neopleof  colour^  brouj^t  ilhe^gafly  into 
the  United  States ;  and  the  proceeds  of  those  unsold  to  have  been 
paid  in  the  Masury,  and  to  be  no  longer  under  hi^  control.  , 

The  case  made,  in  both  the  libei4md  claim,  iexhibits  a  demand 
for  money  actually  in  the  treasury  of  the  state,  mixed  up  with 
its  general  funds^  and  for  slav^  in  possession  of  the  govern- 
ment. It  is  not  alleged,  nor  is  it  the  fact,  that  this  money  has 
been  brought  into  the  treasury,  or  these  Africans  into  the  pos* 
session  of  the  executive,  by  any  v)olationof  an  Act  of  Congress. 
The  poasesBion  has  beenacqunted,  by  means  which  it  was  law-* 
Jul  to  employ. 

The  claim  upon  the  governor,  is  as  a  governor;  he  is  sued, 
not  by  his  name,  but  by  his  title.  The  demand  made  upon  him, 
ia  tot  made  personally,  but  officially. 

The  decree  is  pronounced  not  against  the  person,  but  the  of- 
ficer, and  appeared  to  have  been  pronounced  against  the  suc- 
cessor of  the  original  defendant;  as  the  appeal  bond  was  executed 
by  a  different  governor  from  him  who  filed  the  information.  In 
such  a  casey  where  the  chief  magistrate  of  a  state  is  sued,  not 
by  his  name,  but  by  his  style  of  office,  and  the  claim  made 
upon  him  is  entirely  in  his  official  character,  we  think  the 
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State  itself  may  be  considered  as  a  party  on  the  record.  If 
the  state  is  not  a  party,  t](iere  is  no  party  against  whom  a 
decree  can  be  made. '  No  person  in  his  natural  capacity  is 
brought  before  the  Court  as  defendant  This  not  being  a  pro* 
ceeding  against  the  thine^^  bul  against  the  person,  a  person  car 
pable  of  appearing  as  defendant,  against  whom  a  decree  can  be 

Kronounced,  must  b^  a  party  to  die  cause  before  a  decree  can 
e  regularly  pronounced. 

But  were  it  to  be  admitted,  that  the  governor  could  be  con- 
sidered as  a  defendant  in  his  personal  character,  no  case  is  made 
which  justifies  a  decree  a£;ainst  him  personally.  He  has  acted 
in  obedience  to'  a  law  ot  the  state,  made  for  the  purpose  of 
giving  effect  to  an  Act  of  Congress;  and  has  done  nothing  in 
violation  of  any  law  of  the  United  States. 

The  decree  is  not  to  be  considered  as  made  in  a  case  in 
which  the  governor  was  a  defendant,  in  his  personal  character; 
nor  could  a  decree  against  him,  in  that  character,  be  supported. 

The  decree  cannot  be  sustained  as  against  the  state,  because, 
if  the  11th  amendment  to  the  Constitution,  does  not  extend 
to  proceedings  in  admiralty,  it  was  a  case  for  the  original  ju- 
risdiction of  the  Supreme  Court.  It  cannot  be  sustained  as  a 
suit,  prosecuted  not  against  the  state  but  against  the  thing;  be- 
cause the  thing  was  not  in^possession  of  the  District  Court 

We  a^e  therefore  of  opinion,  that  there  is  error  in  so  much 
of  the  depree  of  the  Circuit  Court,  as  directs  that  the  said 
slaves  libelled  by  JuanMadra£t>,and  the  issue  of  the  females  now 
in  the  custody  of  the  government  of  the  state  of  Georgia,  or  the 
agent  or  agents  of  the  said  state,  be  restored  to  the  said  Ma- 
drazo,  as  the  legal  proprietor  thereof,  and  that  the  proceeds  of 
those  slaves,  who  were  sold  by  order  of  the  governor  or  the  said 
state, 'be  paid  to  the  said  Juan  Madrazo;  and  that  the  same 
ought  to  be  reversed ;  but  that  there  is  no  error  in  sO  much  of 
the  said  decree  as  dismisses  the  information  of  the  governor 
of  Georgia,  and  the  claim  of  William  Bowen. 

Mr.  Justice  Johnson,  diaaeniiente.-^ 

By  the  new  and  unexpected  aspect  which  this  cause  has  as* 
sumed,  in  this  Courts  I  feel  myself  called  upon  to  accompan]^ 
the  report  of  this  decision  with  a  brief  explanation.  Such  an 
explanation  appt^ars  necessary,  not  less  in  vindication  of  the 
course  pursued  by  the  state  of  Georgia,  than  of  the  judicial 
course  of  the  Circuit  Court,  over  which  I  have  the  honour  to 
preside. 

By  the  state  of  facts,  as  now  exhibited,  it  would  appeal  as 
if  the  Court  of  the  sixth  circuit  of  the  district  of  Georgia,  had 
been  taking  very  undue  liberties,  both  with  the  executive  and 
treasury  departments  of  that  state;  and  that  two  of  the  gbver* 
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901*8  of  that  state,  acting  in  behalf  of  the  state,  had  first  come  to- 
luntanly  into  the  Courts  of-the  United  States,  and  theii,  only 
because  the  decision  of  that  Court  was  against  the  rights  they 
asserted,  repudiated  their  own  act,  and  denied  the  jurisdicdon 
of  the.  very  Court  which  they  had  voluntarily  called  to  decide 
on  their  j'ights. 

Yet  nothing  can  be  farther  from  the  truth  of  the  case.  The 
real  exposition  of  the  incidents  to  the  cause,  lies  in  this)— that 
the  actual /mmuwenf  amtestatio  HHs,  was  the  colonizing  society^ 
-—that  Georgia,  at  least,  in  its  inception,  had  no  interest  in  it; 
-—that  the  governor  only  regarded  himself  as  a  stake  holder,  to 
the  three  disputants  who  claimed  the  property.  The  slaves, 
as  well  as  the  proceeds'  of  those  .which  were  sold,  it  is  notori- 
ous,  have,  in  fact,  been  delivered  up  by  the  state  to  one  of 
these  claimants. 

It  is  true,  that  in  this  point,  the  legislature  of-the  state  has 
differed  in  opinion  on  the  question  of  right,  from  the  Court 
that  tried  the  cause,  and  surrendered  theni  to  Bo  wen,  instead 
of  Madrazo;  but  this  fact  proves,  that  she  was.  not  contoiding 
for  herself. 

There  is  no  necessity,  however,  for  speaking  out  of  the  re- 
cord OB  this  subject  The  information,  as  weU-  as  the  clidm, 
filed  to  Madrazb's  libel,  both  explicitly  avow,  that,  as  to  the 
alaves  remaining  unsold,  the  governor  was  acting  in  behalf  of 
the  colonizing  society;  and  had  not  the  decision  below  beten 
.  against  their  claim,  and  <m  grounds  which  cannot  be  shaken, 
it  is  fair  to  conjecture^  ukat  the  exception  here  taken  to  the  - 
jurisdiction,  would  never  have  been  suggested;  nor  had  that 
society  possessed  a  legal  existence,  so  as  to  prosecute  a  suit, 
in  its  own  name,  is  there  the  least  reason  to  believe,  that  the 
governor  of  Georgia  would  ever  have  presented  himself,  in  the 
Courts  of  the  United  States,  upon  this  subject. 

What  could  he  do?  This  property  had  come  legally  into  the 
hands  of  his  predecessor^— a  part  had  been  sold— and  the  rest 
transmitted  to  him,  specifically.  Two  parties  presented  them- 
selves, claiming  it  in  their  respective  rights;  and  having  been 
constituted  by  law,  the  guardian  of  the  rights  of  one;  he  pre-: 
sents  himself  to  the  only  Court  that  could  take  cognizance  of 
the  cause,  in  order  to  have  the  question  of  right  decided,  be- 
.  fore  he  would  surrender  the  slaves,  in  his  possession,  to  either 
claimant  'The  money  raised  from  the  sales,  lie  disavows  hav- 
ing any  control  over. 

But,  in  the  progress  of  the  cause,  incidents  occur  which  pro- 
duce a  total  change  in  the  views  and  interests  of  parties.  A 
third  party  arises,  and,  on  the  clearest  proofs  and  best  establish- 
ed pf  mciples,  has  made  out  the  proprietary  interest  to  be  in 
himself.  An  appeal  is  taken  to  this  CoUrt;  and  pending  the  ap- 
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peal,  the  party  who  had  failed  in  every  Court  belowi  and  most 
tail,  wherever  the  rights  are  subjected  to  judicial  cognizance, 
succeeds  in  prevailing  on  the  legislature  to  abandon  the  pro- 
perty to  him. 

Thus,  then,  the  colonizing  society  have  lost  all  hopes  from 
a  suit  at  law;  Bowed  has  obtained  the  property;  the  legist 
lature  that  gave  it  to  him,  can,  at  least,  feel  no  deske  to  have 
Madrazo's  rights  confirmed  in  this  Court;  and  all  became 
interested  in  overturniYig  their  own  work,  and  crushing  Ma« 
drazo's  interest  under  the  ruins. 

It  is  certainljr  a  purpose  which  cannot  be  willingly  favoured 
in  a  Court  of  justice;  and  I  meet  it,  with  the  most  thorough 
conviction  that  the  law  is  no.t  with  the  appellants,  on  the  pb- 
jections  to  the  jurisdiction  of  the  Court  below,  which  have 
now,  here,  for  the  first  time,  been  moved  and  argued. 

There  are  two  exceptions  taken  to  the  exercise  of  jurisdic- 
tion, in  the  Court  below:— 

1.  Thalt  a  state  was  a  partv,  &c« 

2.  That  the  jurisdiction  or  the  District  Court  never  attach* 
ed,  because  the  rei  tubjeda^  was  never  actually  in  possession  of 
that  Court. 

.  The.  facts  w6re  these,*— the  negroes  were  certainly  brought 
into  the  United  States,  in  contravention  of  the  Act  of  Con- 
gress  of  1807«  That  Act  creates  a  forfeiture,  inasmuch  as  it 
divests  the  owner  of  all  property  in  the  slaves  so  brought  in; 
and  by  another  provision,  it  is  lefl  to  the  states  to  dispose  of 
such  persons  of  colour,  in  any  manner'  they  may  think  proper, 
mpt  contravening  the  provisions  of  that  Act.  The  state  of 
Georgia^  by  law,  authorized  their  governor  to  appoint  an  a^nt 
to  receive  such  persons  of  colour,  and  deliver  them  to  the  exe- 
cutive, to  be  sold,  unless  applied  for,  by  the  colonizing  socie- 
ty; and  if  so  appli^  for,  then  to  be  delivered  into  their  pos- 
session. 

These  slaves  were  seized  by  a  revenue  officer  of  the  United 
States,  and  voluntarily  delivered  to  governor  Rabun,  then  eo- 
vemor  or  Georgia;  who  had  sold  all,  except  about  thirty,  be- 
fore the  society  applied  to  him,  agreeably  to  the  provisions  of 
the  Acu 

■The  Georgia  law  containlno  express  instructions  to  the  go- 
vernor, how  to  dispose  of  the  proceeds  of  the  sales.  It  author- 
izes him  to  sell,  after  sixty  days  notice,  ^*  in  such  manner  as 
he  may  think  best  calculated  for  the  interest  of  the  stat^;"  but 
whether  for  cash,  or  credit,  or  td  remain  in^  or  be  shipped 
from,  the  state,  be  meant  by  this  provision,  there  are  no  means 
of  determining.  The  money  was,  in  this  instance,  paid  into 
the  treasury;  pr,  at  least,  so  the  governor  alleges,  in  his  claim 
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to  tiieMadrazo  libel;  and  so  we  are  bound  to  consider  the 
facts. 

Here,  then,  was  a  case  of  forfeiture,  under  a  law  of  Con- 
gress; and  Ok  governor  of  the  state  legally  authorized  to  sue 
lor,,  and  recover,  the  thing  forfeited,  and  ^^when  sdzed  and  con- 
demneil^**  as  the  Georgia  law  expresses  it,  to  sell  it  on  one  state 
of  facts;  on  another,  to  deliver  it  to  the  colonizing  society.  Who 
was  to  sikd  for  this  forfeiture;  if  not  the  state,  or  the  governor, 
as  its  representative?.  The  society  could  not,  for  it  had  no  exisi^ 
ence  in  law. 

The  governor  accordingly  sold  the  greater  part;  and  his  suc> 
cessor  filed  an  information  in  the  Distinct  Court  of  the  L^nited 
States,  to  have  the  i*esidue  condemned,  that  he  might  deliver 
them  to  that  society.  To  this  Ubel  and  information,  Bowen. 
filed  his  claim  and  answer;  and,  while  that  suit  was  pending, 
Madrazo  filed  his  libel  in  the  District  Court,  praying  process 
against  the  Africans  remaining  in  the  goveiiior's  hands,  and 
the  proceeds  of  those  which  wei*e  sold.  On  this  libel  a  war- 
rant of  arrest  was  issued  against  the  slaves,  and  a  monition  to 
the  governor  and  all  concerned,  in  relation  to  the  whole  sub- 
ject  of  Madrazo's  claim. 

The  warrant  of  arrest  was  not  served  in  the  District  Court  -. 
but  governor  Clarke,  successor  of  governor  Rabun,  appeared 
to  the  moniiion,  without  protest^  and  filed  a  claim  to  the  Afri 
cans,  in  behalf  of  the  society;  as  to  the  proceeds  of  those 
which  had  been  sold,  he  simply  answers,  that  they  had  beeii 
paid  into  the  tixasury,  where  they  remained  mixed  up  with  the- 
treasure  of  the  state,  and  beyond  his  control. 

The  pleadings  were  in  this  state,  when  the  district  Judgf: 
entered  upon  a  plenary  hearing  of  the  case,  taking  into  view 
the  information  of  the  governor  with  Bowen's  claim,  and  the 
libel  of  Madrazo  with  the  governor's  claim  and  answer;  and 
thereupon  sustained  the  information,  and  dismissed  Bowcu' 
claim  and  Madrazo's  libeL 

Bowen  and  Madrazo  appealed;  and,  on  the  hearing  in  tli^ 
Circuit  Court,  wheixi  a  body  of  new  evidence  was  inti*oduccd  ,- 
the  decree  of  the  District  Court  was  reversed,  and  the  inform- 
ation  and  Bowen's  claim  dismissed. 

But  havhig  proceeded  so  far,  the  Circuit  Court  found  it- 
self thus  situated. 

As  Uie  District  Court  had.  susts^ed  the  information,.  It 
would  have  been  nugatory  to  enfoi-ce  its  warrant  of  arrest  up 
on  tlie  slaves,  since  they  were  already  in  possession  of  the. 
state.  Madrazo*s  libel  being  dismissed  in  that  Court,  no  fur- 
ther stei>8  were  taken,  to  render  the  rt9  mhfectOf  into  actual 
possession. 

But,- when  thr.  information  t\'as  dismissed,  and  MadrazoV 
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libel  sustained  in  the  Circuit  Court,  it  followed,  that  it  was 
.  error  in  the  District  Court,  not  to  have  enforced  the  service  of 
the  warrant  bf  arrest  on  the  slaves,  or  done  some  equivalent 
act  Thus  situated,  the  Circuit  Court  could  not  send  back  the 
cause;. because,  by  the  24th  section  of  the  Judiciary  Act  of 
1789,  the  Circuit  Court  is  required  to  go  on  and  make  such 
decree,  as  this  District  Court  .ought  to  have  made.  That 
Court  thought  that  the  obligation  to  perform  this  duty,  carried 
with  it  9i\  the  incidents  necessary  to  perform  it,  and  ordered 
process  accordingly.  To  this,  the  governor  again,  without  pro- 
test, responded,  by  voluntarily  entering  into  a  stipulation  to 
hold  the  slaves,  subject  to  the  order  of  that  Court;  and  then 
the  Court,  considering  itself  legally  in  possession  of  the  ref, 
made  the  decree  in  favour  of  Madrazo,  which  is  here  brought 
up  for  revision. 

•On  the  question  of  right,  upon  the  evidence  before  the  Cir« 
cuit  Court,  there  can  scarcely  be  two  opinions.  The  car^ 
was  Madrazo's— it  was  captured  by  a  privateei*— fitted  out  m 
Baltimore — run  into  Femandina— tnere  sold  to  Bo.wen— carried 
across  the  country  to  the  Creek  a^ncy,  within  the  limits  of 
the  United  States,  and  where  its  jurisdiction  attached,  not- 
withstanding the  Indian  title  existed— and,-  although  Bowen, 
the  tortiou  sowner,  committed  an  offence  by  introducing  them 
into  the  country;  Madrazo  was  not  privy  to  that  offence,  and 
was  innocent  of  any  act  that  could  work  a  forfeiture  of  ^is 
interest 

But  the  question  now  to  be  considered,  is  exclusively  that  of 
jurisdiction ;  and  it  is  insisted,  first,  that  as  the  state  was  a 
party,  and  the  party  defendant  in.  both  cases,  in  the  Circuit 
Court*  that  Court  could  not  maintain  jurisdiction  of  the  sub- 
ject 

That  a  stale  is  not  now  suable  by  an  individual,  is  a  ques^ 
tion  on  which  the  Court  below  could  not  have  paused  a  mo- 
ment. 

The  11th  amendment  to  the  Constitution,  put  that  questton 
at  rest  for  ever.  But  where  is  the  provision  of  the  Constitu- 
tion, which  disables  a  state  from  suing  in  the  Courts  of  the 
Union? 

The  second  section  of  the  third  article,  ei^nds  the  judicial 
power  of  the  United  States,  to  all  cases  arisine  under  the  Law 
of  the  United  States,  and  to  all  cases  of  admiralty  and  mari- 
time jurisdiction ;  to  controversies  between  two  or  morfe  states, 
between  a  state  and  citizens  of  another  state— and  between  a 
state,  or  the  citizens  thereof,  and  foreign  states,  citizens,  or 
subjects. 

It  is  true,  the  next  secftion  provides,  that^  in  all  cases  in 
which  a  state  shall  be  a  party,  the  Supreme  Court  shaU  hiive 
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original  jurisdiction.  But,  it  is  obvious,  that  original,  does  not 
mean  exclusive;  and,  in  the  13th  section  of  the  Judicial  Act, 
of  1789,  it  is  so  treated;  since  the  legislature  there  declares, 
in  what  instances  the  iurisdiction  of  the  Supreme  Court  sk:dl 
be  exclusive,  and  in  wh&t  concurrent,  when  a  state  is  a  party. 
The  words  of  that  section  aM:  <<The  Supreme  Court  shall 
have  exclusive  jurisdiction  of  all  controversies  of  a  dvil  nature^ 
where  a  sute  is  a  party,  excqd  bdwten  a  itaie  and  iU  eUizenif 
and  except  also  between  a  state,  and  citizens  of  other  sutes, 
and  aliens;  in  which  latter  case,  it  shall  have  original,  but  not 
exclusive  jurisdiction." 

Now,  considering  this  section  in  connexion  with  the  Con- 
stitution, it  is  obvious,  that  the  word  exclusive,  there  used, 
must  be  considered  as  applying  solely  to  the  Courts  of  the 
United  States ;  since  it  never  could  have  been  imagined,  that 
the  sutes  were  to  be  restricted  from  suing  in  their  own  Courts, or 
those  of  their  sister  states ;  and  thus  construed,  it  must  carry  the 
implication,  that  the  states  may  sue  in  any  other  Courts  of  the 
United  Sutes,  in  cases  comprised  within  the  jurisdiction  vest- 
ed in  those  CourU,by  the  Judiciary  Act;  provided, the  cause  of 
action,  or  the  parties,  be  such  as  bring  the  suit  within  the 
cases  to  which  the  judicial  power  of  the  United  SUtes  is  ex- 
tended, by  the  Constitution. 

In  a  suit  against  an  alien,  then,  there  can  he  no  question, 
that  a  sUte  may  sue  in  the  Circuit  Court;  and  must  nrosecute 
a  suit  there,  if  the  alien  chooses  to  assert  the  right  ot  transfer 
secured  to  him,  under  the  12th  section  of  that  Act 

And  so,  with  regard  to  suiu  against  consuls,  and  vice-con- 
aula,  it  is  perfectly  clear,  that  the  suit  of  a  state  must,  if  the 
defendant  msisu  upon  his  right,  be  prosecuted  in  the  District 
Courts  of  the  United  States. 

The  9th  section  of  the  Act,  being  that  which  prescribes  the 
jurisdiction  of  the  District  Courts,  is  explicit  on  this  point 
But  that  section  embraces  other  cases,  in  which,,  without  4iiy 
struned  construction,  the  sutes  may  assert  the  rights,  of  a 
suitor,  in  the  District  Court 

The  words  of  the  section  are:  «<The  District  Courts  shaU 
have  exclusive  original  co^izance  of  all  civil  causes  of  adnu 
ralty  and  maritime  jurisdicticm,  including  all  seizures  under 
Laws  of  Impost,  Navigation,  and  Trade  of  the  United  Sutes, 
where  seizures  are  made  on  waters,  &c ;  «nd  shall  also  have  ex- 
clusive original  cognizance  of  all  seizures  on  land,  kc;  and  of 
all  suiu  (or  penalties,  and  forfeitures,  incurred  under  thr 
Laws  of  the  United  Sutes." 

Now,  it  is  very  clear,  that  wherever  the  District  Court  is  vest-* 
ed  with  *^  exclusive  original  cognizance,"  the  Supreme  Court  can 
possess  no  original  jurisdiction;  and  such  is  clear! v  the  case. 

VoL.1.  R 
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Mrith  regard  to  seizures,  and  suits  for  forfeitures,  under  tlie 
Laws  of  the  United  States,  and  suits  in  the  admiralty.  And, 
unless  some  reason  can  be  shown,  why  a  state  ^should  not  pro- 
secute a  suit  for  a  forfeiture,  under  the  Laws  of  the  United 
•  States;  it  follows,  with  regard  to  the  information,  that  the  ju- 
risdiction was  rightfully  exercised  by  the  District  Court,  in  the 
present  instance.  The  admiralty  suit  shall  be  separately  consi- 
dered. But  whv  may  not  a  state  prosecute  a  suit  ror  a  forfeiture, 
under  a  law  or  the  United  States  ?  Take  the  cases  of  a  law  of 
Congress  passed  to  aid  the  states,  in  the  collection  of  a  ton- 
nage duty;  or  of  a  penalty,  under  their  inspection  laws.  In  the 
one  case,  there  may  be  a  seizure  on  the  water,  and  in  the  other, 
on  the  land :  in  either,  there  may  be  a  suit  for  a  forfeiture;  and 
in  all,  the  penalty^  might,  very  rationally,  be  given  to  the  state, 
or  its  prosecuting  officer.  TJie  present,  so  far  as  it  involves  the 
<niestion  on  the  information,  is  precisely  one  of  those  cases. 
Here  was  a  forfeiture,  incurred  under  a  law  of  the  United 
States ;  and  the  benefit  of  it,  was  consigned  to  the  states,  if 
they  chose  to  accept  it.  Here  the  state  did  accept  it,  and  au- 
tliorized  their  executive  to  assert  the  rights  derived  under  the 
Law  of  Congress. 

An  examination  of  the  exceptions  in  the  thirteenth  section 
of  the  Act,  which  marks  out  die  jurisdiction  of  the  Supreme 
Court,  will  throw  light  upon  this  subject 

The  language  of  the  section  is:  ^^That  the  Supreme  Court 
shall  have  exclusive  junsdiction  of  all  controversies  of  a  civil 
nature,  where  a  state  is  a  party,  except  between  a  state  and  U» 
eUizm$$  and  except  also,  between  a  state  and  citizens  of 
other  states,  or  aliens ;  in  which  latter  case,  it  shall  have  ori- 
ginal, but  not  exclusive  jurisdiction." 

Now,  it  may  seem  unaccountable,  at  first  view  ^  why  these 
exceptions  should  have  been  extended  to  controversies  between 
a  state  and  its  own  citizens;  since  controversies  between  a 
state  and  its  owji  citizens,  is  not  one  of  the 'subjects  of  juris- 
diction enumerated  in  the  Constitution.  And  the  solution  is  to 
be  found  in  this,  that  the  grant  of  jurisdiction,  as  to  cases 
arising  under  the  Constitution,  Laws,  See  of  the  United  States, 
and  of  admiralty  and  maritime  caules,  is  not  restricted  to,  or 
limited  by  any  reladon,  or  description  of  persons.  Controver- 
sies, in  these  branches  of  jurisdiction,  inay,  therefore,  by  pos- 
sibility, arise  between  a  state  and  its  own  citizens;  certainly 
between  a  state  and  the  citizens  of  other  states,  or  aliens,  under 
the  laws  of  the  Union,  or  in  admiralty  and  maritime  cases. 

As  the  law  regards  this  information  as  a  civil  suit,  in  rem^ 
on  the  exchequer  side  of  the  admiralty,  and  it  was  grounded 
on  a  )i|w  of  Congress— the  citizenship  of  the  claimants,  can 
have  no  influence  on  the  question  of  jurisdiction.    I  think. 
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how«^T£r,  that  it  appears  somewhere  in  this  voluminous  re- 
cord, that  Bowen  was  a  citizen  of  Georgia ;  but  whether  of  that 
state,  a  sister  state,  or  a  foreign  state,  the  controversy,  if  it  be 
regarded  as  one  with  individuals,  is  expressly  excepted  from 
the  exclusive  jurisdiction  of  the  Supreme  Court  j  and,  I  must 
think;  18  withm  the  original  junsdiction  of  the  District  Court. 
And  if  so,  it  follows,  that  the  state  must,  upon  appeal  from 
a  decision  there  made  in  its  favour,  assume  the  attitude  of  a 
defendant  in-  any  Court,  into  which  the  cause  may  be  legally 
carried,  by  appeal  or  writ  of  error. 

In  England,  the  king  cannot  be  sued,  yet  he  is  daily  brought 
before  the  Appellate  Courts,  as  a  defendant  in  error.  It  has 
long  since  been  decided  that  this  is  legal.  And  thus,  too,  the 
United  States  continually  appears  upon  the  docket  of  this 
Court,  as  a  party  defendant ;  and,  for  the  same  reason,  although 
not  suable  originally,  yet  upon  a  judgment  obtained,  injunc- 
tions have  been  granted  against  parties  who  could  not  other- 
wise have  been  made  defendants :  as,  for  example,  the  Uni- 
ted States. 

The  thing  is  unavoidable-— it  is  incident  to  the  right  of  ap- 
peal. Justice  could  not  be  administered  without  it.  There 
would  be  no  reciprocity— the  law  would  operate  unequally,  and 
to  the  prejudice  of  the  citizen. 

There  is  no  compulsory  process  used  to  produce  this  re- 
versed, I  may  say,  nominal,  state  of  parties.  The  cause  is  re- 
moved by  a  citation,  or  other  less  offensive  process,  and  the 
party  appears  in  the /Superior  Court,  if  he  will — if  not,  the 
cause  is  disposed  of  without  an  appearance. 

So' much  for  the  information,  and  the  appeal  from  the  Dis- 
trict Court  upon  it.  We  will  now  consider  the  rights  of  the 
state,  in  the  relation  in  which  it  stood  to  Madrazo's  libeL  I 
am  considering  the  state,  and  not  the  officers  of  the  state,  as 
the  real  party  to  the  record. 

When  Madrazo's  libel  was  filed,  the  governor's  infombtion 
was  pending;  and  as  Madrazo's  libel  seu  out  the  seizure  and  dc* 
livery  of  the  slaves  to  the  executive  of  Georgia,  and  the  claims 
advanced  to  the  proprietary  interest  therein ;  it  was  properly 
considered  in  the  District  Court,  in  connexion  with  tne  infor- 
'  mation,  and  in  the  double  aspect  of  a  claim  and  libeL  In  the 
case  of  the  Antelope,  the  cross  libel  of  the  Portuguese  was 
treated,  reciprocally,  as  claim'  and  libel.  Considered  in  the 
relation  of  a  claim  to  the  information,  it  is  impossible  to  deny, 
that  if  the  state  rightljr  preferred  the  information,  it  must  have 
been  bound  by  the  decisions,  both  of  the  Pistrict  Court,  and  of 
the  tribunal  to  which  an  appesd  lay  from  the  decision  of  the 
District  Court  upon  that  inforination,  as  .regarded  the  rights 
of.  the  claimants. 
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^   And  if' we  consider  Madrazo'8  libel  in  the  aspect  of  a  suit 
ih  the  admiralty,  it  appears  to  me  impossible  to  assign  a  suf- 
ficient reason  why  the  state  should  not  be  equally  bound. 

The  property  or  possession  of  the  state  had  been  acquired 
ttnder  a  capture  at  sea — a  maritime  tart.  It  was  therefore 
clearly  a  case  of  admiralty  jurisdiction.  Where  then  is  the 
limit  to  this  branch  of  the  jurisdiction  of  the  District  Court? 
No  personal  relation,  description,  or  character,  imposes  any 
such  limit.  The  grant  of  jurisdiction  to  the  United  States, 
and  by  the  United  States  to  the  District  Court,  is  without  re- 
striction— and  it  would  be  singular,  if  a  state  should  be  preclud- 
ed from  the  right  of  appearing  to  assert  its  rights  before  that 
tribunal.  Suppose  the  case  of  a  capture  of  a  library  shipped 
to  stale,  and  a  re-capture  and  libel  for  salvage;  surely,  in 
some  form  or  other,  the  state  must  have  a  hearing.  There  is 
nothing  compulsory  upon  the  state — ^the  ri^ht  may  be  aban- 
doned, if  it  will ;  but,  after  preferring  a  claim,  will  it  be  con- 
tended, that  it  may  withdraw  itself  from  the  contest,  under  an 
assertion  of  state  immunities,  to  the  prejudice  bf  individual 
right?  This  is  not  a  new  question  in  the  admiralty— it  is 
considered  by  Godolphin,  who  observes  ^^  that  for  the  same 
party  in  the  same  cause  to  surmise  and  move  for  a  prohibition 
against  that  jurisdiction,  to  which  himself  had  formerly  sub- 
mitted, and  in  a  cause  which,  by  the  libel,  appears  not  other 
than  maritime,  seems  quite  beside  the  rule  and  practice  of  the 
lam."  (Jurisd.  of  the  Mm.  p,  116,  lir,}  and  die  two  adjudged 
cases  of  Jennings  and  Audley,  (Brow.  Rip.  p.  2.  p.  SO,)  and  Bax- 
ter and  Hopes,  (Ibid,)  which  he  cites,  do  fully  establish  ^^  that  in 
all  cases  where  the  defendant  admits  the  jurisdiction  of  the  Ad- 
miralty Court;  by  pleading,  then  prohibition  shall  not  be  granted, 
if  it  do  not  appear  that  the  act  was  done  out  of  the  jurisdiction." 

Now,  in  this  case,  the  state  appeared,  and  claimed  to  the 
monition,  without  protest.  In  the  admiralty  a  claimant  is  an 
actor-^and  had  the  decision  of  the  District  Court  been  affirm- 
ed, the  state  would  have  had  the  full  benefit  of  this  interposi- 
tion, as  a  party.  And  again,  at  a  subsequent  period,  the  state 
voluntarily  surrendered  the  rti  to  the  Circuit  Court,  and  took 
it  out  again  on  stipulation,  &c,  and  had  not  this  exception  now 
been  taken,  would  have  had  all  the  benefit  of  a  decree  of  res- 
toration,  if  made  by  this  Court  But  it  is  insisted  thct  con- 
sent cannot  give  jurisdiction — that  this  is  a  sound  rule,  and  as 
applied  to  the  Common  Law  CoXirts,  cannot  be  controverted. 
But  is  it  so  in  the  admiralty  ? 

it  must  be  recollected,  that  the  Common  Law  Courts  have 
themselves  released  this  rule,  in  relation  to  the  admiralty.  I 
allude  to  the  controversy  on  the  subject  of  the  stipulation 
bonds,  which  was  finally  abandoned,  on  the  ground  of  the  assent 
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of  the  party,  stipulating  to  submit  to  the  jurisdiction  of  that 
Court     These  decisions  seem  fully  in  point,  to  the  present 
case.    (ABr.  C.  ^  A.  97,  98.) 

But  in  the  proceedings,  in  nm^  the  admiralty  wants  no  con* 
sent  or  concession  to  enlarge  its  jurisdiction.  All  the  world 
are  parties  to  such  a  suit,  and  bound  by  it,  by  the  common 
consent  of  the  world.  The  interest  of  a  state,  or  the  Uni- 
ted States,  in  the  rea  tubjecta^  must  be;  afiPected  by  such  a  de* 
cision.  The  question  will  now  be  considered,  whether  the 
want  of  an  actual  reduction  of  the  ret  into  positession  in  the 
District  Court,  deprived  that  Court  of  jurisdiction;  or  whether 
if  it  did,  that  circumstance  would  affect  the  appellate  jurisdic- 
tion of  the  Circuit  Court  Also,  whether  on  the  reduction  of  the 
ret  into  possession,  there  was  any  assumption  of  original  juru- 
diction  in  the  Circuit  Coi^irt  ? 

On  these  points  I  cannot  bring  myself  to  feel  a  doubt,  since  the 
very  failure  in  the  District  Court  to  grant  process  for  reducing 
the  rea  into  possession,  would  be  such  a  ^*  aimrnurnirrqHxrabibr 
as  would  sustain  an  appeal  to  the  Circuit  Court  Otherwise, 
the  very  ground  of  appeal— that  which  gives  jurisdiction, 
would  take  it  away.  And  what,  upon  an  appeal,  would  b^  the 
course  of  the  Circuit  Court,  upon  such  a  case  ?  It  has  no 
power  to  remand  the  cause;  for  the  d4th  section  requh^s,  that 
*^  when  a  judgment  or  decree  shall  be  reversed  in  a  Circuit 
Court,  such  Court  shall  proceed  to  render  such  judgment,  or 
pass  such  decree,  as  the  District  Court  should  have^  rendered 
or  passed. "  This  section,  I  must  believe,  necessarily,  substi- 
tutes the  Circuit  for  the  District  Court,  upon  a  reversal;  and 
vests  it  with  power  to  do  whatever  that  Court  could  have  done, 
or  ought  to  have  done,  originally.  It  is  very  important  here' 
to  notice,  that  not  reducing  the  ret  into  possession  in  the  Dis- 
trict Court,  was  the  necessary  consequence  of  iu  first  error, 
in  sustaining  the  information,  and  dismissing  Madrazo*s  libeL 
For  if  Madrazo's  pretensions  were  to  be  considered  as  re- 
jected, there  could  be  no  reason  for  pursuing  the  meant 
of  reducing  the  res  into  possession  in  the  District  Court— and 
while  the  cause  was  in  the  Circuit  Court,  that  necessity  did 
not  arise,  for  the  same  reason,  until  the  decree  was  passed  for 
reversing  the  decree  of  the  District  Court,  and  dismissing  the 
informution.  Thus  circumstanced,  the  power  given^  and  duty 
imposed,  by  the  24th  section,  could  not  have  been  exercised 
otherwise  than  it  was.  The  Circuit  Court,  alone,  could  pro- 
ceed to  do  justice  between  the  parties^  and  become  quo  adhoc^ 
vested  with  original  powers. 

The  question,  as  it  regards  the  proceeds  of  ti)'e  Africans 
sold,  is  one  of  more  nicety.  For  the  proprietary  interest  in 
the  negroes  unsold,  could  well  be  disposed  off  after  the  Court 
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became  actukliy  possessed  of  them.  The  Court  was  not  al  li- 
berty to  doubt)  that  the  stipulation  would  have  returned  the 
slaves,  specifically,  upon  monition.  But  the  proceeds  of  those 
sold,  we  must  suppose  had  been  paid  into  tlie  treasury ;  and 
there  is  no  doubt,  that  the  Court  could  not,  and  would  not, 
have  attempted,  by  compulsory  process,  to  get  at  it.  Yet,  was 
this  a  sufHcient  reason  for  not* proceeding  to  adjudicate  upon  the 
question  of  right  ?  I  think  not. 

It  must  be  noticed  hei^  that  tlie  head  of  the  government  had 
omitted  no  firm  or  legal  means,  to  give  authrnlicity  to  the  sub- 
mission of  the  state  to  the  jurisdiction  of  the  Court  The  letters 
of  procuration,  executed  by  both  governor  Clarke,  and  his  suc- 
cessor, governor  Troup,  in  due  form,  are  on  the  files;  expi'css- 
ly  authorizing,  in  the  name  of  the  state,  all  the  acts  of  certain 
proctors  of  that  Court,  in  the  name  and  behalf  of  the  state. 

The  governor's  answer,  then,  was  the  answer  of  the  static; 
and  when  the  answer  avows,  that  many  of  the  slaves  wcro. 
sold,  and  the  money  paid  into  the  treasury,  what  is  it,  but 
acknowledging  that  the  property  of  Madrazo  no  longer  i*c- 
mains  in  specific  existence,  but  has  been  sold,  and  appropinat- 
ed  by  the  respondent  under  such  circumstances  as  convert  Ma*- 
drazo's  rights,  into  a  pecuniary  demand,  a  debt  due  by  the 
state  ?  Now,  the  state  could  stand  in  no  other  relation,  to  Ma- 
drazo,in  this  behalf,  than  Bo  wen  or  the  captor  would  have 
stood,  had  the  sale  been  made  by  them ;  and  can  it  be  suppoii- 
ed,  that  a  similar  answer,  from  either  Bowen  or  the  captor, 
would  have  deprived  the  Court  below  of  its  jurisdiction  ? 

It  is  almost  a  work  of  supererogation,  to  resort  to  precedents 
on  such  a  question;  but  if  necessary,  there  is  no  want  of  prece- 
dents, to  prove,  that  the  District  Court  was  bound  to  go  on, 
and  render  justice  to  the  libcjlant,  according  to  the' forms  of 
the  admiralty,  as  far  as  it  cduld  proceed. 

The  case  of  Monro  vs.  Almedia,  decided  in  this  Court  in 
1825,  was  just  such  a  case,  (10  Wheat,  473.)  There  it  was  ful- 
ly considered,  whether  the  Court  might  go  on,  and  how  to 
proceed,  and'  the  cause  was  remanded  to  the  Circuit  Court, 
tor  further  proceedings.  The  libel  charged  a  seizure  and  ap- 
propriation of  a  sum  of  money,  on  the  ocean ;  and  tlie  respond- 
ent appeared,  udder  protest,  and,  by  demurring,  admitted*  as 
true,  what  the  answer  here  avows  to  be  true. 

And  strongly  analogous  is  the  case  of  M'Keiizie  V9.  Living- 
ston Sc  Welsh,  reported  in  a  note  to  the  3</  Ttnn  Rep.  333,  in 
the  case  of  Stuart  vs.  Wolf;  in  which  M'Kenzie  preferred  a  li- 
bel in  the  Vice-Admiralty  Court,  in  Jamaica,  to  obtain  con- 
demnation of  a  sum  of'  money,  captured  by  him,  and  not  paid 
into  the  registry  of  the  Court  Livingston  and  Welsh  filed  a 
claim,  and  that  Court  decreed  to  them  *^  the  9wa  of  1300 poundif 
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in  the  po$9C9non  of  the  captor.    M'Kenzie  appealed  to  the  Lords 
Commissioners,  who  affirmed  the  decree  bciow,  and  the  cause 
ivas  remitted  for  further  proceedings. 

In  that  case,  the  fe»  was  avowedly  out  of  possession  of  the 
Court ;  and  yet,  upon  the  submission  of  the  party  who  held  it, 
the  Court  entertained  jurisdiction,  and  decreed  upon  the  cause; 
as  if  the  claimant  had  been  libellant,  and  the  libellant  stood  in 
his  place. 

When  money  is  the  thing  in  contest,  or  the  thing  captured 
has  been  converted  into  money*  it  becomes  essentially  a  debt ; 
and,  of  course,  a  metaphysical  thing-^not  to  be  arrested  spe- 
cifically. 

Upon  this  view  of  the  subject  the  District  Court  might 
have  exercised  jurisdiction  over  the  whole  capture;  and  did 
•entertain  jurisdiction,  in  the  very  act  of  dismissing  the  libel, 
upon  the  question  of  right.  Then,  when  the  whole  cause  was 
brought,  by  appeal,  before  the  Circuit  Court,  I  hold  that  the 
Circuit  Court  was  bound  to  go  as  far  as  it  could  g^,  without  in- 
trenching upon  the  sovereign  rights  of  the  state ;  which,  for  the 
purposes  of  justice,  had  this  consented  to  enter  into  the  litiga- 
tion between  these  parties^— that  is,  as  far  as  a  decree. 

Had  not  the  progress  of  the  Court  been  arrested  by  this  ap- 
peal, it  could  certainly  have  gone  no  farther  than  to  issue  it:s 
monition.  But,  it  cannot  be  doubted,  that,  upon  Madrazo's 
petitioning  the  legislature  on  the  subject,  their  oiHccrs  would 
have  been  instructed  to  dispose  of  the  property  and  money, 
according  to  the  decree  of^  the  Court.  Subsequent  events, 
however,  have  given  a  new  aspect  to  things;  and  Madrazo,  with 
abundant  proofs  of  his  rights,  is  left  without  remedy. 

Z}«crce.— These  causes  came  on,  8cc.,on  consideration  whereof. 
This  Court  is  of  opinion,  tkat  there  is  error  in  so  much  of  the 
decree'of  the  said  Circuit  Court,  as  directs  restitution  of  the 
slaves  libelled  by  Juan  Madrazo,  and  the  issue  of  the  females, 
in  the  custody  of  the  government  of  the  state  of  Georgia,  or 
the  agent,  or  agents,  of  the  said  state,  and  that  the  proceeds 
of  those  slaves,  who  were  sold  by  order  of  the  government  ol 
the  said  state,  be  paid  to  the  said  Juan  Madrazo;  the  Circuit 
Court  not  having  jurisdiction  of  a  cause,  in  which  the  plaintiff' 
asserts  a  claim  upon  the  statt;  and  that  the  same  ought  to  be 
reversed  and  aimuUed;  and  tlie  libel  of  thci  said  Juan  Madrazo 
is  ordered  to  be  dismissed.  And  this  Court  is  further  of  opi- 
nion, that  there  is  no  en^or  in  the  residue  of  the  said  decree, 
and  the  same  is  hereby  affirmed;  and  it  is  further  considered 
and  ordered,  that  the  said  cause  be  remanded  to  the  said  Cir- 
cuit Court,  with  directions  for  further  proceedings,  to  be  had 
thereon,  according  to  law  and  justice,  in  ronformitv  to  this 
opinioQ. 
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Joseph  MANDEviixEy  one  op  the  riRM  of  Richaed  Slade 
&  Co.,  Plaintiff  in  error,  Vf.  George  Holkt  and  Tho- 
mas SUCKLEY,  JOINT  merchants  IN  TRADE,  UNPER  THE  FIRM 
OF   HoL^y    &    SUCKLEY,    DEFENDANTS   IN   ERROR. 

Under  the  law  of  Virginia,  a  confesuon  of  Judgment  by  the  defendant,  b  « 
release  of  errori. 

ERROR  to  the  Circuit  Court  for  the  county  of  Alexandfia. 

An  action  was  instituted  in  the  Circuit  Court  for  the  district 
of  Columbia,  by  the  defendants  in  error,  againstiRichard  Slade, 
James  Anderson,  and  the  plaintiff  ia  error,  trading  under  the 
^rm  of  Richard  Slade  &  Co.;  and  the  suit  having  abated,  as  to 
Slade,  by  his  death,  and  by  return,  as  to  Anderson,  i^wa8  pro- 
secuted against  Joseph  Mandeville  only. 

The  declaration  contained  the  usual  money  counts,  and  the 
damages  were  laid  at  ten  thousand  five  hundred  dollars. 

By  consent  of  parties,  an  order  was  made  by  the  Court,  re- 
ferring the  accounts  to  the  Auditor  of  the  Court,  to  state  and 
report  them  to  the  Court;  this  report  to  be  subject  to  exceptions; 
and  when  the  report  should  be  settled,  then  the  same  to  be  sub- 
stituted for  a  trial  by  jury,  and  a  judgment  to  be  entered  for 
the  whole  sum,  which  should  be  finally  ascertained  by  the 
Court  to  be  due. 

The  Auditor  reported  a  balance  of  2403/.  2s,  6(f.,  of  which 
1860/.  6«.  7d.  wan  principal^  to  be  due  to  the  plaintiff  below; 
which,  with  the  exchange,  amounted  to  eleven  thousand  six 
hundred  and  ninety-five  dollars  and  twenty  cents,  deducting  the 
interest  included  in  the  balance  reported  by  the  Auditor;  the 
principal  of  tlie  debt  found  to  be  due,  was  less  than  the  dama^ 
ges  laid  in  the  declaration. 

No  exceptions  having  been  filed,  Mandeville,  the  plaintiff  in 
error;  at  a  term  subsequent  to  the  report,  came  in,  and  confess- 
ed a  judgment  for  the  sum  reported,  with  interest,  from  the  7th 
of  December  1824. 

Mr.  Swann,  for  plaintiff  in  error. 

Mr.  Taylor,  for  defendants  in  error. 

Mr.  Swann. — The  writ  issued  in  a  case,  is  no  part  of  the  re- 
cord, utiless  oyer  of  it  is  craved;  and  the  confession  of  judg^ 
ment  goes  to  the  declaration,  in  which,  the  damages  claimed,  are 
stated  to  be  10,500  dollars.  Upon  the  confession  of  judgment  for 
11,695  dollars  20  cents,  the  Conrt  gave  a  judgment  which  was 
erroneous,  as  to  this  sum,  beyond  the  amount  claimed  in  the 
declaration.  The  law  of  Virginia,  which  authorizes  a  jury  to 
give  damages,  as  the  principal  of  the  debt,  to  the  amount  laid 
in  the  declaration,  and  to  allow  interest  from  a  pi*eceding  peri- 
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•d,  making  the  whole  amount  of  the  verdict  greater  than  the 
damages  in  the  declaration,  does  not  apply  in  this  case,  as  the 
debt  is  a  sterling  debt. 

If  this  judgment  is  sustained,  the  plaintiff  in  error  will  be 
compelled  to  pay  interest  upon  interest,  as  both  principal  and 
interest  are  included  in  the  sum  allowed  by  the  Auditor.  The 
verdict  of  a  jury,  giving  the  principal  and  interest  from  a  par- 
ticular day,  on  the  same,  would  have  had  a  diffei*ent  effect. 

Mr.  Taylor,  for  defendants  in  error. ^ 

The  Court  should  allow  the  defendants  damages  upon  the 
amount  of  the  judgment,  as  the  plaintiff  in  error  was  not  jus- 
tified in  thus  proceeding  against  his  own  confession  of  judg- 
ment, and  its  whole  purpose  was  delay.  The  form  of  the 
confession  of  judgment  is  such  as  is  usual ;  and  it  is  the  same 
form  of  judgment,  as  upon  the  verdict  of  a  jury.  The  law 
of  Virginia  authorizes  a  jury  to  give  damages,  which  may,  in 
the  whole  amount,  exceed  the  damages  laid  in  the  declara- 
tion. The  interest  being  stated  to  commence  at  a  period  an- 
terior to  the  day  of  trial,  a  party  may  come  in,  and  agree  to 
enlarge  damages.  By  the  Act  of  Assembly,  in  Virginia,  in 
1792,  a  judgment  by  confession  is  equivalent  to  a  release  of 
errors. 

.Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. — 

The  Court  are  satisfied  in  this  case,  that  under  the  law  of 
Virginia,  a<:onfession  of  judgment  by  the  plaintiff  in  error^in 
the  original  suit,  is  a  release  of  errors. 

Judgment  affirmed,  with  costs  and  Jamages,  at  the  rate  of 
%\x  per  centum  per  annum. 


Vol.  I. 
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James  Grkkni.kaf,  Appellant,  vs.  Nicholas  Ij.  Qlerk^aks 
Eleanor  his  wife,  heius,  and  Richard  Wallack,  admi- 
kisthatou,  or  Washington  Boyd,  deceased,  Appellees. 

AVherc,  by  the  terms  of  a  deed,  conveying'  real  estate  in  trust,  to  be  sold  for 
the  benefit  of  the  creditor  of  the  grantor,  the  trustee  is  directed  to  sell 
the  property  conveyed,  by  public  aud/on— the  tnistee  was  hound  to  con- 
fcMtn  ttf  this  mode  of  sale.  This  was  the  test  of  value,  which  the  grantor 
thought  proper  to  requh*e ;  and  it  was  not  competent  to  the  trustee  to 
cstablisli  any  other  {  altliougfi,  hy  doing  s<i,  he  might,  in  reality,  promote 
the  interests  of  those  for  whom  he  acted.   { 145{ 

IVhen  property  conveyed  in  trust,  to  be  sold  at  public  auction,  had  been 
sold  by  private  contract,  and  the  pi-operty  was  afterwards  offered  for 
sale,  in  the  manner  prescribed  by  tiie  deed  of  trust,  for  the  purpose  of 
making  a  title  to  the  private  purchaser;  at  whidi  time,  more  was  bid  fbr 
the  same,  than  the  amount  for  which  it  liad  been  privately  contracted  to 
be  sold  <  the  purchaser,  by  private  contract,  to  whom  possession  was  de- 
livered, at  the  price  agreea  on,  cannot  allege  that  tne  sale  was  voidi 
since,  wliatever  may  be  the  liability  of  the  cealuy  one  frtutt  to  those  interest- 
ed in  the  proceeds  of  the  sale*  for  the  amount  otrered  at  the  auction  fit  is 
not  an  objection,  on  the  part  of  the  purchaser,  to  release  him  from  bis 
contract  n^^l 

Where  the  vendee  of  real  estate,  had  purchased  it,  subject  to  the  dower  of 
the  widow— of  which  dower,  he  might  have  been  mformed,  if  he  had 
used  proper  diligence,  a  Court  of  Equity  will  not  interfere,  to  release  the 
vendee ;  but  will  leave  him  to  such  legal  remedy,  as  he  may  be  entitled 
to,  in  case  his  title  should,  at  any  future  time,  be  disturbed.  {147} 

'Where  a  bill  had  been  filed  against  a  trustee,  of  real  estate,  anid,  alter  his 
death,  administration  had  been  granted  to  A  i  who,  on  the  petition  of  cre- 
ditors, interested  in  the  trust,  was  also  appointed  by  tlie  Coiut,  the  sub- 
stituted trustee;  and  Uie  Court  went  on  to  decree,  that  A,  as  Inis^ee, 
Khould  execute  certain  conveyances  ;  the  decree  was  held  to  be'invafid ; 
tlie  course  of  proceeding,  being  ratlier  to  make  the  decree  ajpainst  A,  in 
the  character  of  administrator,  because  he  churned,  as  administrator,  un- 
der a  titie  derived  from  die  original  trustee,  and  was  the  person  desig- 
nated by  Uw,  to  represent  him ;  or  that  a  supplemental  bill,  in  the  nature  of 
a  bill  of  revivor,  should  Iiave  been  filed  against  the  substituted  trustee  ;  in 
which  all  the  proceedings  should  have  been  stated,  and  he  required  to 
answer  the  charges  contained  in  the  original  and  supplemental  biU. 
n48{ 

A  decree  of  a  Court  of  Chancery,  is  erroneous,  which,  after  ordering  cer- 
tain acts  to  be  done,  to  enable  a  party  to  execute  certain  duties  asaigned 
to  him,  dismisses  the  bill,  as  it  puts  the  cause  out  of  Court,  and  renders 
the  decree  ineffectual :  and  it  is  no  answer  to  this  objection,  that  it  ap- 
pean  by  the  record,  in  tiie  case,  that  the  acts  ordered  to  be  done,  ha%*e 
been  performed ;  since  the  error  is  in  the  decree  itself,  and  not  in  iti 
execution.  U48| 

A  bill  may  be  dbmissed,  where  the  plaintiff,  when  called  upon  to  make  pro- 
p^  patties,  refuses,  or  is  guilty  ctf  unreasonable  delay,  m  doing  so ;  bnt 
tbb  must  be  done,  on  demurrer,  plea,  or  answer,  pointing  out  the  per- 
son or  persons,  whom,  the  defendant  insists,  ought  to  be  made  parties. 
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When  a  debtor  had  conveyed  to  a  trustee,  real  estate,  to  be  sold  for  the  bo- 
neiit  of  creditors,  and  Uic  trustee  dying  before  tlic  conveyance  of  the 
property  to  a  purchaser,  another  trustee  was  appointe<l  by  the  Cmut,  upon 
the  application  of  tlie  creditors,  to  execute  the  trust ;  in  a  proceeding* 
rektiye  to  the  execution  of  tlie  trust,  and  the  conveyance  or  tlie  estate, 
it  is  neoeanry  that  the  heirs  at  law,  of  the  first  trustee,  shall  be  parties  to 
the  samef  as  the  legal  title  to  the  estate  did  not  pass  to  tlie  substituted 
trustee,  by  the  appointment,  but  remained  in  the  legal  heirs.  {149} 

APPEAL  from,  the  Circuit  Court  of  the  county  of  Wash- 
ington; the  appellant  having  been  complainant,  in  a  bill  in 
equity,  filed  Slst  December  1819,  in  the  Court  below,  against 
Washington  Boyd,  trustee  of  Charles  Minifie. 

The  objects  of  the  bill,  were  to  make  void  a  contract  made 
by  the  appellant,  for  the  purchase  of  certain  lots  of  ground,  in 
the  oity  01  Washington,  being  ihc  estate  held  in  trust,  for  the 
creditors  of  Charles  Minifie — that  certain  collateral  securities, 
delivered  by  the  appellant,  with  his  note  for  3,815  dollars,  be- 
ing for  the  purchase  money  of  the  lots  of  the  trustee,  should 
be  returned ;  and  that  the  note  should  be  cancelled  and  surren- 
dered—that  a  release  should  be  executed,  of  the  judgment  at 
law  obtained  by  the  trustee,  on  the  note,  and  for  a  perpetual 
injunction  and  general -relief.  Sec. 

Upon  filing  this  bill,  an  iniunction  was  granted,  until  further 
order  of  the  Court;  and,  after  various  proceedings,  the  fol- 
lowing decree  was  made  >^ 

Gr^deaf  |  j^  Chancery,  April  Term, 


1  In( 


Washington.  Boyd,  and  others.   * 

*'  It  is  ordered  by  the  Court,  in  this  cause,  that  the  trustee 
appointed  by  the  order  of  January  21st  1823,  make  and  exe- 
cute  a  good  and  sufficient  deed  to  James  Greenleaf,  for  the 
property  sold  to  him  by  the  former  trustee,  Washington  Boyd, 
according  to  the  tenns  of  that  sale;  to  be  approved  by  one  of 
the  judges  of  this  Court,  and  filed  with  the  clerk,  to  be  deli- 
vered to  the  said  Greenleaf,  upon  the  payment  of  the  purchase 
money ;  and  that  h^  also  obtain  and  file  with  the  clerk,  a  suffi- 
cient deed  of  releslse,  from  Zachariah  Walker,  to  be  approv- 
ed of  by  one  of  the  judges  of  this  Court,  to  the  said  James 
Greenleaf,  releasing  all  title  and  claim  to  any  and  every  part 
of  the  lots  and  property  of  the  said  Charles  Minifie,  sold  by 
Washington  Boyd,  as  trustee,  or  mentioned  in  the  aforesaid 
deed  of  the  trustee,  Richard  Wallack,  to  .James  Greenleaf; 
and  that,  upon  the  said  deed,  and  the  said  deeds  of  release  be- 
ing executed,  signed,  approved,  and  filed,  as  aforesaid,  that 
then  the  injunction  be, dissolved,  and  the  trustee  authorized  to 
proceed  in  levying  and  collectbg  the  amount  of  the  judgment, 
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for  the  purchase  money,  as  mentioned  in  said  bill/  And  the 
original  bill,  and  bills  of  revivor,  havinp^  been  set  down  for 
hearing,  upon  the  bills,  answers,  and  exhibits,  and  all  the  pro- 
ceedings in  the  caus^— it  is,  by  the  Court,  on  this  15th  of  De- 
cember 1824,  decreed  and  ordered,  that  the  said  bill  be  dis- 
missed with  costs. 

**  And  it  is  hereby  further  ordered  and  decreed,  that,  before 
proceeding  in  collecting  said  purchase  money,  a  good/  and  suf- 
ficient bond  shall  be  executed,  in  the  penalty  of  500  dollars,  by 
any  one  or  more  of  the  creditors,  with  security,  to  be  approv- 
ed of  by  one  of  the  Judges  of  this  Court,  conditioned  to 
indemnify  the  said  Gre^nleaf,  his  heirs  and  itesigns,  from  all 
claim  and  demand  of  Francis  Jameson,  his  heirs  and  *  as- 
signs, to  any  part  of  the  lots  or  property  mentioned  in  the 
deed  of  the  said  Wallack,  to  said  Greenlcaf ;  which  may  have 
been  purchased  by  the  said  Jameson,  at  the  sale  of  the  said 
Boyd,  and  filed  with  the  clerk  of  the  said  Court." 

By  order,  William  Brent,  Cierk. 

15th  December  1824. 

From  this  decree,  the  complainant  appealed. 

The  opinion  of  tiic  Court,  delivered  by  Mr.  Justice  Wash- 
ington, fully  states  all  the  matter  of  the  case. 

The  case  was  argued  by  Mr.  Jones,  for  the  appellant ;  and 
by  Mr.  Key,  for  the  appellees. 

Mr.  Jones,  for  the  appellant— 

1.  The  title  of  Charles  Miniiie,  was  never  affected  by  the 
sale  of  Boyd  to  Mr.  Greenleaf.  The  authority  to  sell,  was  a 
special  one^  and  the  terms  not  having  been  complied  with— as 
the  sale  was  private^  and  not  public.  Miniiie,  or  his  heirs,  or 
his  creditors,  ipay  proceed  against  the  trustee — no  time  pre- 
cluding the  same.  The  case  of  Daniels  vs,  Adams.  Amultr^ 
191.   r  Bridg.  Index,  41. 

A  private  sale  was  set  aside,  although  more  was  obtained 
by  the  sale,  than  by  a  public  sale;  it  being  against  the  authori- 
ty of  the  trustee.  The  Court  cannot  vary  the  terms  of  a  trust 
1  AnstnUh*  80..  4  Brown's  CJumctry  Cases^  479. 

2.  Mr.  Grtenleaf  had  no  notice  of  these  objections  to  the 
title,  until  a  few  days  before  the  filing  of  the  bill ;  and  it  was 
then  too  late  for  this  proceeding.    16  Fez.  272. 

The  title  could  not  be  completed,  without  the  consent  of 
Minifie  and  his  wife ;  and  no  steps  were  taken,  to  obtain  thi)^— 
nor  were  tlie  measures  adopted,  in  referenre  to  the  titles  acquir- 
ed by  Jameson,  Prout,  and  Walker,  who  purchased  some  of  the 
lots  at  the  public  sale,  effective.  The  purchaser  would  still  be 
obliged  to  go  into  chancery,  lo  complete  his  title  to  some  of 
these  lots  so  purchased.  Nor  has  a  title-  been  made  to  him 
by  the  heir  of  Boyd— 4f  Mr."  Wallack,  the  substituted  trustee. 
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could  convey  her  title,  it  rould  not  be  by  virtue  of  the  decree 
stated  in  the  case,  as  Mi*.  Greenleaf  was  not  a  party  to  the 
proceeding. 

The  Court  will  not  permit  an  executory  contract,  for  land, 
to  be  carried  into  specific  execution,  until  the  selkr  can  give 
a  complete  title.  4  Fez,  97.  3  Vez.  jr.  100.  2  Coxe^  294.  5  Fez. 
147.   16  Ibid.  272. 

As  to  taking  possession  of  property,  being  an  acceptance  of 
title,  Sugden  on  Vendori^  9. 

The  sale  made  to  Greenleaf,  was  a  fraud  on  the  public;  and 
no  title  to  the  purchase  money  could  be  derived  under  it.  A 
confirmation  or  the  title  held  by  Mr.  Greenleaf,  by  the  legal 
heif'of  Boyd,  and  by  the  creditors  of  Minifie,  was  necessary; 
and  h  was  not  the  duty  of  the  purchaser,  to  seek  out  the  heir. 
He  had  called  upon  Boyd,  who  had  the  trust,  to  do  what  was 
proper. 

lll^e  was  no  ground  to  dismiss  the  bill,  for  want  of  pro- 
per'partie»— this  should  have  been  pleaded;  this  is  never 
done,  unless  in  a  case  where  no  decree  can  be  made,  without 
affecting  those  who  are  not.  before  the  Court 

Mr.  Key,  for  the  appellees.*- 

This  is  a  case,  where  a  purchase  was  made,  when  property 
was  high,  which  has  since  fallen;  and  the  purchaser,  there- 
fore, desires  to  relieve  himself  from  the  bargain.  The  terms 
of  the  trust  were  complied  with,  by  the  trustee-^a  pul)lic  sale 
was  made  of  the  property^-Greenleaf  took  possession,  know- 
ing all  the  facts ;  and,  not  until  after  judgment  against  him, 
for  the  purchase  money,  did  he  ask  for  a  specific  perform- 
ance, and  an  iniunction  as  to  notice.  Cited,  2  John.  Chaw. 
Cases^  197. 

The  purchaser  has  not  done  what  he  ought  to  have  done,  to 
obtain  a  title.  He  should  have  filed  his  bill  against  all  the  per- 
sons  interested— Minifie  and  the  creditors;  but  the  bill  was 
against  Boyd  i^one;  and  this  authori^d  .the  conclusion,  t\M 
the  aid  of  Boyd  only  was  wanting. 

The  case  is  one  of  a  bona  fidt  and  regular  sale,  by  the  trus- 
tee— possession  taken  by  the  purcnaaer-^-execution  of.  \\x&  con- 
tract, with  fuU  knowledge  J[  all  thr  circumstances,  by  the  de- 
livery of  his  promissory  note, for  the  purchase  money;  and, 
afterwards,  by  proceedings  without  proper  parties,  and  alto- 
gether ii^gular,  an  attempt  by  the  purchaser  to,  defeat  the 
cluims  of  the  creditors  of  the  ttstuy  que  trusL 

Mr./ Justice  Washikgtoh  delivered  the  opinion  of  the 
Cojirt>*- 

This  cause  comes  from  the  Circuit  Court  of  the  District  of 
Columljia,  for  the  county  of  Washington.     The  appellant  filed 
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his  bill  in  that  Court,  aj^jaiiisl  WaHhiiij^lon  Boyd;  setting  forth, 
that  0.1  tlie  I9l  t  of  March  1817,  tlic  said  Boyd,  as  truster  undei 
a  diied  of  C^harles  Miiiifie  to  him,  entered  into  a  contract  with 
rhe  plaintiff,  for  the  sale  of  sundry  lots  in  the  city  of  Waslsing- 
lon,  at  the  price  of  gd,500,  payable  in  6,  12  and  18  months; 
for  which,  including  the  interest,  and  amounting  in  the  whole 
to  .>,81.5  <l«;nars,  he  then  g^ave  his  note  to  Boyd,  who  acknow- 
Icdjjcd  the  receipt  tt>creof  by  an  instrument  under  his  hand; 
and  thf'ruby  ajjrced,  that  on  tuc  payment  of  the  note,  he  would 
convey  to  tie  plaintiff  the  said  lots,  which  had  been  previously 
sold  at  public  auction,  two  of  them  to  Elliot,  as  agent  for  the 
plaintiff,  and  the  others  to  Francis  Jameson,  AVilliam  Prout, 
and  Z;  Walker.  That,  although  the  title  to  these  lots  which 
had  been  sold  to  Jameson,  Prout,  and  Walker,  had  not  been 
released  from  their  claims,  the  defendant,  Boyd,  had  neverthe- 
less recovered  a  judgment  against  the  plaintiff  for  the  amount 
of  his  note  before  mentioned,  upon  which  he  threatened  to  sue 
out  an  execution.  The  prayer  of  this  bill  was  for  an  injunction* 
and  a  conveyance  of  the  lots  with  a  clear  title. 

The  plaintiff  afterwards  fded  an  amended  bill  setting  fortli 
the  original  negotiations  between  the  plaintiff  and  Boyd,  in 
March  1816,  for  the  purchase  of  the  al>ove  lots,  which  resulted 
in  a  contract,  by  which  the  plaintiff  was  to  be  considet*ed  as  the 
purchaser  of  them,  at  the  price  of  3,500  dollars,  payable  with 
interest^  in  6,  12  and  18  months.  That  the  defendant  had 
nevertheless  thought  proper  to  expose  the  said  lots  to  sale  at 
public  auction,  some  time  in  April  1816,  and  had  caused  Elliot, 
the  plaintiff's  agent,  to  be  set  down  as  the  purchaser  of  two  ol 
the  lots  only,  at  the  price  of  3,500  dollars,  although  neither  Elliot 
nor  the  plaintiff  was  pi-esent;  and  that  the  remaining  seven  lots 
were  struck  off,  three  of  them  to  Jameson  at  159  dollars,  one 
to  Pi*out  at  45  dollars  15  cents,  and  the  remaining  three  to 
Walker,  at  264  dollars  90  cents,  making  in  the  whole,  the  sum 
of  4,019  dollars  5  cents. 

That  matters  remained  in  this  situation  until  the  19th  of 
March  1817,  when  the  written  contract  mentioned  in  the  ori- 
ginal bill  was  entered  into. 

The  bill  then  sets  forth  the  judgment  obtained  by  Boyd 
against  the  plaintiff,  upon  his  note  for  the  purchase  nionry  of 
the  lots,  and  the  deposit  by  the  latter  with  the  former  of  certain 
securities  as  collateral  security  for  the  debt,  in  consideration  of 
a  suspension  of  the  execution  until  some  time  in  December  1819. 
It  farther  charges,  that  the  plaintiff  was  ignorant  of  the  title  and 
aiithorily  of  the  defendant  to  dispose  of  the  above  property,  until 
within  a  few  days  preceding  the  filing  of  this  amended  bill; 
when,  upon  examining  the  land  records  of  the  county,  he  found 
the  deed  of  trust  from  Charles  Minific  and  one  James  E\s  ell  and 
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.  jL  Farrell,  to  the  uid  Boyd,  conyeyins^  the  aboye  lots  to  him 
in  trust,  to  dispose  of  the  same  at  pume  Mokj  on  6,  12  and  18 
months  credit,  and  to  apply  the  proceeds  to  the  payment  of  the 
debts  of  the  said  Minifie,  and  to  nold  what  might  remain  after 
such  payments,  sabject  to  the  decree  of  the  Circuit  Court  of  the 
said  district  and  county,  in  the  suit  brought  by  the  wife  of  said 
Minifie  for  alimoiiy ;  and  the  balance,  if  any,  to  be  paid  over  to 
said  Minifie.  The  hill  then  concludes,  by  charging  that  the 
contract  made  by  the  plaintiff  with  the  defendant,  for  the  pur- 
chase of  the  said  lots,  is  void,  because  it  was  made  in  contraven- 
tion of  an  injunction' obtained  by  Mrs.  Minifie,  and  because  the 
purchase,  by  the  plaintiff,  was  made  at  private,  and  not  at  public 
sale;  that  the  title  is  likewise  defective  tor  the  same  reasons,  and 
because  the  property  is  subject  to  the  claim  of  Mrs.  Minifie  for 
alimony  and  for  dower,  and  is  not  released  from  the  claims  of 
Prout,  Jameson,  and  Walker,  to  the  seven  lots  sold  to  theiii.  The 
prayer  of  this  bill  is,  that  the  contract  may  be  declared  void ; 
that  the  judgment  upon  the  plaintiff^s  note  may  be  perpetually 
Enjoined;  and  that  the  pledged  securities  may  be  restored  to 
theplaintiff. 

The  injunction  asked  for,  was  granted,  till  further,  order. 
A  petition  was  filed  in  the  same  Court,  by  William  Prout  and 
others,  creditors  of  Charles  Minifie,  setting  forth  the  death  of 
Washington  Boyd,  leaving  Eleanor,  the  wife  of  Nicolas  L» 
Queen,  his  heir  at  law;  and  praying  that  Another  trustee  might 
be  appointed  to  complete  .the  execudon  of  the  trusts  of  the 
deed  from  Minifie  to  Boyd.  To  this  petition,  Queeil  and  his 
wife  appeared  and  filed  an  answer,  admitting  the  truth  of  the' 
allegations  in  the  petition,  that  the  said  Eleanor  is  the  heir  at 
Uw  of  Boyd ;  and  submitting  to  such  decree  as  the  Court  might 
think  proper  to  make* 

That  cause  being  set  for.  hearing  on  the  petition  and  answer, 
the  Court,  on  the  81st  January.  1828,  made  a  decree  bv  which 
Richard  Wallack  was  appointed  trustee  in  Uie  place  of  Wash- 
ington Boyd,  deceas^  upon  his  ^ving  bond  and  security ;  with 
authority  to  complete  the  trusts  left  unexecuted  by  Boyd,  ac? 
cording  to  the  provisions  of  the  trust  deed^  and  to  recover  and' 
collect  die  purchase  money  for-  «ich  of  the  trust  property  as 
had  been  sold  by  Boyd;  and  upon  the  payment  thereof^  to  con- 
vey said  property  by  a  good  and  sufficient  deed,  in  fee,  to  the 
purcJiasers  thereof,  and  to  bring  die  said  proceeds  of  sale  into 
the  Court,  to  be  distributed  as  the  said  Court  might  direct, 
according  to  the  deed,  of  trust  A  bond  wss  accordingly  exe- 
cuted by  Wallack,  approved  by  one  of  the  Judges  of  the  Court, 
and  filed  amonest  the  proceedings  in  that  cause;  a  transcript  of 
which  proceedings  was  made' an  exhibit  in  this  cauise;  on  the 
same  day  the  above  decree  was  passed,  the  Court  decreed,  in 
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thie  caoeCf  that  the  plaintitf  ikould,  on  or  before  a  ccr^dB  dayy 
pixKeed  in  the  aame^  ht  making  the  heirs  of  Waslung^n  Boyd 
defendaatsy  M  also  such  oth^  persons  as  n4ght  be  necessary  to 
enable  the  Court  to  dtct^  th^r^;  otherwise  that  the  bill  of 
the  plaintiff  should  be  dismissed* 

.  In  May  1824,  the  ptaintiff  filed  a  bill  of  revivor  agunst  N. 
L.  Queen  and  Eleanor  his  wife,  heir  at  law  of  Washington  Boyd, 
aitd  Richard  Wallack,  administrator  of  the  said  Boyd ;  to  which 
bill  Qiieen  and  wife  appeared,  and  by  consent  of  parties, 
the  answer 'filed  by  them  to  the  petition  of  Prout  and  others, 
was  received  as  an  answer  to  the  bill  of  i:evivor,  and  the  origi- 
nal suit  was  agreed  to  stand  revived* 

The  cause  was  then  set  for  hearing  on  the  bills,  answer  and 
exhibits,. and  all  the  proceedings  in  this  cause,  and  also  in  the 
petition  of  Prout  and  others  before  mentioned ;  whereupon  the 
Court  decreed  that  Richard  Wallack,  the  trustee  appomted  by 
the  order  of  the  ilst  of  Jmnuiry  182S.  should* execute  a  good 
and  sufficient  deed  to  the  plaintiff,  for  the  property  sold  to  him 
by  Boyd,  the  former  tnistce,  according  to  the  terms  of  that 
sale,  to  be  approved  by  one  of  the  Judges  ot  the  Court;  to  be 
filed  with  the  clerk;  and  to  be  delivered  to  the  plaintiff,  upon 
the  payment  of  the  purchEae  money ;  that  he  should  also  obtain 
and  file  with  the  clerk,  m  sufRcient  deed  of  release  by  Zachariah 
Walker,  to  be  approved  as  aforesaid,  to  the  plaintiff,  releasing 
all  tj^Ue  and  claim  to  any  and  every  part  of  the  property  of 
Chartes  Mlni&e,  sold  by  Boyd  as  his  trustee;  and  that  upon 
the  said  deeds  being  executed,  approved,  and  filed,  as  aforesaid, 
the  iDJUDCtion  gratited  in  this  cause  should  be  dissolved,  and 
the  tru&tee  be  authorized  to  proceed  to  levy  and  collect  the 
amount  of  the  judgment  for  the  purchase  money,  as  mentioned 
in  the  bilL  The  decree  tht^n  proceeds  to  dismiss  the  bill,  with 
costs;  and  that  before  prdceeding  to  collect  the  said  purchase 
money,  a  good  and  sufficient  bond  should  l>e  executed,  in  the 
penalty  of  500  dollars,  by  any  one  or  more  of  the  creditors,  with 
tecurity,  to  be  approved  by  one  of  the  Judges  of  the  Court, 
with  condition  to  mdemnifv  the  plaintiff^  his  heirs  and  assigns, 
from  ail  claim  and  demand  of  JFrancis  Jameson,  his  heirs  and 
assigns,  to  an|r  tart  of  the  lots  or  property,  mentioned  in  thd 
dccfl  of  the  saia  Wallack  to  Greenleaf ;  which  might  have  been 

Eiirchased  by  the  said  Jameson,  at  the  sale  of  Washington 
oyd  j  and  filed  with  the  clerk  of  the  Court  -  From  this  decree, 
the  plidntiff  ajmealed  to  this  Court  A  deed  by  Richard  Wal* 
lack  to  James  preenteaf,  bearing  date  the  2d  of  August  1825, 
a  bond  of  indemnity  executed  by  Jonathan  and  William  Prout, 
and  a  deed  of  relea^  by  2L  Wdker,  as  directed  by  the  afore- 
said decree,  dated  the  Sd  ^d  Tth  of  February  18S25,  were  exe- 
cuted, approvjcd,  and  file^  with  the  clerk  of  the  Court,  in  con- 
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formity  with  the  decree^  and  form  partt-c^  the  record  l>rottght 
up  hj  this  apj>eaL 

The  first  bbjection  made  by  the  appellavfs  counsel  to  the  de- 
cree of  the  Court  below,  is,  that  the  contract  between  the  ap» 
peliant  and  Wjishington  9oyd,  for  the  sale  of  the  lots  meuition; 
ed  in  the  bill,  was  void,  for  want  of  authority  iA  the  latter, 
to  disposie  of  the  property  in  any  other  mode,  than'  at  public 
auction.  Such,  it  must  be  acknowledgied,  is  the  mode  prescrib* 
ed  by  the  deed  of  trust;  nor  can  it  be  questioned,  but  that  the 
trustee  was  bound  to  conform  to  this,  as  well  as  to  the  other  re* 
quisitions  of  the  deed,  under  which  he  professed  to.  act  This 
was  the  test  ofralue,  which  the  ^^rantor  thought  proper  to  re- 
quire; and  it  was  not  competent  to  the  trustee  to  estahlish  any 
other,  although  bj  doing  so,  he  might,  in  reality,  promote  the 
interest  of  those  for  whom  he  acted. 

But  what  are  the  facts  in  the  present  case? 

The  nine  lots,  which  formed  the  subject  of  the  correspondence 
between  the  appellant  and  the  trustee,  in  March  1816,  and  of 
the  written  contracti  on  the  19th  of  March  1817;  were  actuaUy 
advertised,  as  directed  by  the  deed  of  trust;  were  set  up  for 
sale,  as  the  amended  bill  alleges,  at  public  auction,  in  April  1816, 
and  were  sold  for  the  sum  of  4019  dollars  5  cents.  Two  of 
them  were  set  down  to  S.  Elliot,  the  agent  of  the  appellant, 
at  the  price  of  9500.  doUars;  and  the  other  seven  we^  struck 
off  to  Jameson,  Prout,  and  Walker,  for  the  remaining  sum  of 
519  dollars  5  cents. 

It  is  not  even  charged  in  the  bill,  much  less  is  there  any 
proof  in  the  cause,  to  warrant  a  suspicion  that  the  sale  was 
not  fairly  conducted;  or  that  any  person  bid  for  the  two  lots 
set  down  to  Elliot,  more  than  the.  sum  at  which  they  were 
charged  to  him. 

In  making  the  sale  in  that  mode,  nodeception  was  practised 
upon  the  appellant;  since  he  was  informed,  T>y  Elliot's  letter  to 
him,  of  the  I6th  of  March  1816,  that  Mr.  Boyd  had  further 
postponed  the  sale  of  Minifie's  property,  and  would  consider 
him,  Greenleaf,  as  the  purchaser  for  3500  dollars.  The  writer 
adds  **I  have  stipulated,  that  the  whole  property  shall  be 
included..  It  is  necessary  to  go  through  the  forms  prescribed 
by  the  decree;*'  meaning,  no  doubt,  if  the  letter  be  truly 
transcribed  into  the  record,  the  trust  deed.  But,  on  the  19th 
of  March  1817,  when  the  contract  was  finally  reduced  to  writ- 
ing, the  appellant  waa4istinctly  apprized,  that  the  whole  of  the 
lots  had  been  sold  at  tmbUc  sale,  at  sIse,  twelve,  and  eighteen 
months;  and  he  was  then  satisfied  to  give  his  note  for  the  sti- 
pulated suin  agreed  to  be  paid  for  the  nine  lots,  upon  the 
engagement  of  Boyd,  to  make  a  deed  for  the  same  to  Samuel 
Elliot.    Upon  what  plausible  ground,  then,  can  the  appellant 
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now  insist,  thai  the  tou  were  not  sold  at  public  auction,  and, 
on  that  ground,  to  seek  to  be  relieved  against  the  payment  of 
his  note,  given  for  the  purchase  money,  thus  a^ed  to  be  paid 
for  the  property?  The  argument  urged  by  his  counsel,  that 
the  contract  is  void,  because  the  lots  were  sold  to  the  appe- 
lant for  a  less  sum  than  that  al  which  they  were  struck  off  to 
.  th^  purchasers,  at  the  public  sale,  cannot,  for  a  moment,  be 
mtfntained;  since,  whatever  might  be  the  liability  of  the  trus- 
tee to  the  cesttty  ^  (rust,  to  pay  the  difference  between  those 
sums,  it  is  surely  not  ah  objection,  in  the  mouth  of  the  appel- 
lant, sufficient  to  release  Jiim  from  his  contract 

But,  were  it  to  be  admitted^  that  Boyd  acted  in  derogation 
of  his  trnst,  in  selling  the  property  \o  the  appellant  for  a  less 
sum  than  he  actually  sold  it  for  kt  public  aucaon,  and  that  on 
that  account,  the  title  of  the  appellant  might  be  impeached; 
riiay  not  the  objection  be  removed  by  the  agreement  of  the 
po^es,  beneficially  interested  in  the  property  under  the  deed 
of  trust,  to  confirm  the  sale;  or,  by  their  acts,  tending  to  pro- 
duce the  same  result  ?  Of  this  we  apprehend  there  cannot  ex- 
ist a  doubt.  Now,  who  are  the  parties  for  whose  benefit  this 
trust  was  created?  They  are  the  creditors  of  Charles  Minifie, 
in  the  first  instance;  and  after  they  are  satisfied,  Mrs.  Minifie, 
to  the  extent  of  the  sum  which  might  be  decreed  to  her  for 
alimony ;  and  then  Charles  Minifie,  as  to  any  balance  which 
might  remsin.  But  it  appears  from  the  exhibits  filed  in  the 
cause,  that  the  amount  of  the  debt  due  by  Minifiei  abd  for 
which  judgments  were  obtained  against  him,  exceeded  consi- 
derably the  sum  at  which  these  lots  sold  at  public  auction,  in* 
dc^peodent  of  the  interest  due  upon  those  debts,  and  the  costs 
of  thb  different  suits  in  which  the  judgments  were  entered. 
The  only  persons,  then,  who  are  beneficially  interested  in  the 
property  conveyed  by  the  deed  of  trust,  arc  the  creditors  of 
Charles  Minifie,  who  have  united  in  a  suit  against  the  heir  at 
law  of  Boyd,  for  the  purpose  of  having  a  new  trustee  appoint- 
ed to  carry  into  execution  the  sale  made  of  the  properly'bf 
thcibrmer  trustee,  under  the  deed  of  trust;  and  they  arc,  aa 
the  bill  charges,  the  active  parties  in  enforcing  the  payment  of 
the  purchase  nxoney;  after  these  solemn  acts,  done  in  affirmance 
of  the  sale  made  to  the  plaintiff,  the  creditoM  would  never  be 
permitted^  by  a,Court,oT  Equitv,  to  impeach  it;  nor  can  tliC 
alleged  breach  of  trust  be  urged  by  the  appellant,  as  a  reason 
for  annulling  the  contract,  or  excusing  him  from  the  payment 
of  the  purchase  money. 

The^next  objection  made  by  the  appellant's  counsel  to  th& 
decree  of  the  Court  below,  iis,  that  the  title  of  the  property, 
which  it  directs  to  be  convejred  to  the  appellant,  is  defective; 
being  encumbered  with  the  claim  of  Francis  Jan^cson  to  three 
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•»f  the  lots,  and  with  the  right  of  dower  of  Mrs.  Minifie  in  the 
whole  of  the  property. 

It  is  Tery  manifest,  that  the  title  of  Jameson,  if  any  he  has, 
is  naerely  nominal.  The  sale  to  him  Was  made  in  1816,  upon 
six,  twelve,  and  eighteen  months  credit ;  and,  by  the  terms  of 
the  sale,  he  was  required  to  give  his  note  for  the  purchase  mo- 
ney, wiUi  an  approved  endorser,  negotiable  at  one  of  the  banks 
in  this  district  The  bill  does  not  charge,  nor  is  it  even  allege 
ed  at  the  bar,  that  a  note  was  given  by  Jameson  for  the  pui^ 
chase  money,  bid  for  these  lots;  not  one  cent  of  it  has  been 
paid  by  him,  or  even  demanded ;  or  that,  from  the  year  1816, 
when  Uie  sale  was  made,  to  the  present  moment,  a  claim  to  the 
property  has  been  asserted,  or  intimated,  by  this  person*  ^  But, 
It  does  appear,  by  the.  testimony  of  a  witness  examined  in  the 
cause,  that  the  plaintiff,  Greenleaf,  has  been  in  possession  of 
the  whole  of  the  property,  from  the  time  that  hej>urchased  it; 
and  that  Jameson  had,  upon  the  application  of  Boyd  to  relin- 
quish hb  claim  to  the  property,  consented  to  do  ibo. 

Upon  this  state  of  facts,  this  Court  can  feel  no  hesitation  in 
saying,  that  Jameson  had  not  such  an  equitable  title  to  the  lots 
purchased  by  him,  as  a  Court  of  Equity,  would  enforce  against 
the  trustee  of  Minifie,  or  against  the  plaintiff.  Whether  that 
Court  would  require  a  title  like  this  to  be  released,  in  a  case 
where  a  trustee  was  a  party  plaintifl^  asking  for  a  specific  exe 
cutiqin  of  the  contract,  need  not  be  decided  in  this  case«  But 
we  are  clearly  of  opinion,  that  the  want  of  such  a  release  can- 
not be  urged  by  the  vendee,  as  a  cause  for  rescinding  the  con- 
tract. 

The  objection  founded  on  the  right  of  dower  of  Mrs.  Mi- 
nifie, is  Quite  as  untenable  as  the  one  thiett  has  just  been  dis- 
posed or.  The  plaintiff,  when  he  made  the  purchase  of  this 
property,  was  apprised  that  he  was  dealing  with  a  trustee— 
and  knew,  or  might  have  known,  from  the  land  records  of  the 
county  in  which  the  prbjpiferty  was  situated,  whether  Mrs.  Mi- 
nifie was  a  party  to  the  deedof  trust;  and  had,  or  had  not,  re* 
linquished  her  right  of  dower.  He  required  of  the  trustee  no 
stipulation  in  relation  to  this  right— and  it  may  therefore  be 
fairiy  presumed,  that  the  Value  of  it  was  taken  into  considera* 
tion,  in  fixing  the  amount  of  the  purchase  money  to  be  paid 
for  the  pro|>erty.  In  such  a  case,  as  well  as  in  that  which  we 
have  just  disposed  of,  a  Court  of  Equity  will  not  interpose  to 
relieve  the  vendee,  but  will  leave  him  to  such  legal  remedy  as 
he  mav  be  entitled  to,  in  case  his  title  should,  at  any  future 
time,  be  disturbed  by  tiiese  claims. 

The  Court  is,  upon  the  whole,  of  opinion,  that  the  objec- 
tions to  the  d^ree,  which  have  been  noticed,  are  insufficient 
t#  warrant  a  reversal  of  it     It  is,  however,  exposed  to  other 
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objecdonsy  which  must  produce  this  result,  and  which  now  re- 
main to  be  examined. 

The  first  is,  that  Richard  Wallack,  the  substituted  trustee, 
who  is  required  by  the  decree  to  perform  a  number  of  acts, 
in  order  to  entitle  him  to  levy  and  to  collect  the  ainount  of 
the  judgments  for  the  purchase  money,  and  upon  the  perform- 
ance of  which  the  injunction  is  dissoWed,  was  no  party  to  the 
controversy  in  the  Court  below.  The  suit,  it  is  true,  was  re* 
vived  agminst  him  in  his  character  of  administrator  of  Wash- 
ington Boyd,  and  also  against  the  heir  at  law  of  Boyd;  to 
wmch  mode  of  proceeding  no  objection  could  be  taken,  if  the 
decree  had  been*  against  hiri  in  his  character  of  administra- 
tor, because,  in  that  character,  he  claimed  under  a  title  deriv- 
ed from  the  party,  by  whose  death  the  abatement  of  the  suit 
was  caused;  and  was  the  person  designated  by  law  to  repre- 
sent him,  in  relation  to  his  personal  estates. 

But  tills  was  not  the  case  in  respect  to  Richard  Wallack, 
as^the  substituted  trustee  and  successor  of  Boyd.  The  power, 
.  with  whioh  the  latter  was  clothed,  Ix  came  vested  in  Wallack, 
not  by  operation  of  law,  but  by  the  appointment  of  the  Court, 
subsequent  to  the  institution  of  the  suit..  The  orinnal  suit, 
which  abated  by  the  death  of  Boyd,  became  also  ddective  by 
the  termination  of  his  powers,  and  the  appointment  of  a  new 
trustee,  and  could  only  be  prosecuted  agamst  him  Jay  way  of 
It  supplemental  bill,  in  nature  of  a  bill  of  revivor;  in  which  it 
would  be  necessary  to  state,  not  only  the  original  bill  and  the 
proceedings  thereon,  and  the  death  of  the  former  trustee;  but 
tiie  appointment  of  Wallack  as  his  successor,  and  his  accept- 
ance of  the  trust;  and  to  require  him  to  appear  and  answer 
the  charges  contained^  in  the  -supplemental  and  original  bills. 
For  any  thing  appearing  upun  the  face  of  this  record,  Wallack 
is  an  entire  stranger  to  the  trusi  with  which  the  deci:ee  con- 
nects hitEi,  and  without  any  power,  whatever,  to  make  a  valid 
conveyance*  For  there  being  no  supplemental  bill,  or  allega- 
don  in  any  bill  that  Wallack  had  l^en  appointed  to  com** 
plete  the  trust  which  Boyd  had  left  unexecuted,  and  to  collect 
the  purchase  money  for  the  property  which  that  ti*ustee  had 
sold,  and  that  he  had  accepted  such  appointment;  these  facts 
cannot  be  considered  as  having  been  established  by  the  pro- 
ceedings and  decree  in  the  suit  of  the  creditors  of  Minifie, 
against  the  heir  at  law  of  Boyd.    See  Mitf,  3d.  63.  za 

The  next  objection  to  the  decree  is,  that  after  decreeing  Wal- 
lack to  perform  a  number  of  acts  to  endtle  him  to  levy  and 
collect  the  amount  of  the  judgment  against  the.  appellant,  as 
before  mentioned,  it  proceeds  to  dismtss  the  bill  with  costs; 
thereby  putting  the  cause  out  of  Court,  and  rendering  the 
Other  parts  of  the  decree  ineffectual.  Should  Wallack,  for  ex- 
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ample»  refiise.  to  exieeate  a.  cottyeyaace  of  the  'pro|i0rt7.  to.  tke 
plaintiff  in  the  Conit  below,  purauaat  to  the  decreet  th^  Boa* 
existence  of  the  iait  on  whieh'  that  decree  was  node,  wMld 
prevent  any  procets  of  contem^  froift  issuing  ag;unstU]a# 
for  the  purpose,  of  compelling  mm  to  exeeuti^.  the  decree.  ,It 
is  no  answer  to  thisobjection^  that  it  appears  by  the  cecord  in 
this  case,  that  Wallack  has  in'  flu:t  executed  the  .decree  M,  his 
part;  since  the  error  complained  of  im  in  the  decree  itself^  and 
not  in  its  execution. 

It  was  insisted  by  the  counsel  for  the  appelleest  in  anticipa- 
tion of  the  above  objection,  tjbat  the  Court  helow  would  have 
been  warranted  in  dismissing  the  bill  absolutely,  without  re- 
quiring any  thing  to  be  performed  by  the  new  trustee,  ki  co^ 
sequence  of  the  omission  of  the  plaintiff  Li  that  suit  to  maze 
ptmer  parties. 

That  a  bill  may  be  dismissed,  where  the  t>laintiff,  when  called 
upon  to  make  pi^oper  parde9,i«fus^.or  is  j^ilty  of  unreasonable 
delay  in  doing  so,  need  not  be  questioned-— but  to  do  so  without 
a  demurrer,  plea,  or  answer,  i>ointing  out  the  person  or  per- 
sons who  the  defendants-  insist  ought  to  be  made  partieli» 
is  unprecedented,  and  would  most  unquestionably  be  errone- 
ous, although  the  decree  should  assign  tEis  as  the  ground  of 
dismission;  which  is  not  done  in  the. present  case. 

The  last  objection  to  the  decree,  which  it  is  thought  neoea- 
sary  to  notice,  is,  that  the  heir  at  law  of  Washington  Bovdi 
deceased,  is  not  requir^  to  release  her  title -to  the  propeiv 
ty  in  controversy  to  the  appellant^  a  majority  of  this  ppiirt 
being  of  opinion,  that  the  legal  estate  in  that  property  did  not 

J  ass  to  Richard^  Wallack,  under  the  decree  of  the  2lst  of 
anuary  1823,  before  referred  to,  but  is  yet  outJBtsnding  in  the 
heir  at  law  of  Boyd 

The  decree  of  the  Cpiut  below  must,  for  these  errors,  be 
reversed,  and  the  cause  ,is  to  be  remanded  to  that  CouH  for 
further  proceedings  to  ^  hadthereon^  in  conformity  with  the 
principles  before  stated*. 

2>ecree.*-This  cause  casM  on^  %<?»  on  consideration  whereof. 
It.  Is  the  opinion  of  this  Court,'  that  there  is  error  in  the  said 
decree,  in  requiring  any  act  to  be  perfoni^ed  by  Richard  Wal- 
lack,  before  he  was  made  a  pftrty  tathe  said  suit,  by  regular  prb^ 
ceedittgs  against  him^  according  to  the  course  and  practice  ^' 
a  Court  of  Chancery,  and  had  eltlier  answered  the  bill  riak- 
ing  him  such  a  party,  or  the  same  had  been  taken  for  confess- 
ed, against  him;  and  that  the  said'decreeia  also  erroneous*  in- 
dismissing  the  bill  of  the  plaintiff  in  the  Court-beloW;  and  a^,  in 
not  decreeing  the  said  Nicholas  L.  Queen,  and  Eleanor  Qo^ 
his  wife,  the  defi^dants  in.  the  said  suit,  lo  release  to  the  ap- 
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(QMQlHf  «.  Qneea  ot  aL) 
peUant,  JanuSs  Grecnieai;  aU  their  right  and  title  to  the  proper- 
if  directed  by  the  said  decree  to  be  coiiTeyed  to  him,  by  the 
said  Richard  WaHack ;  for  which  errors,  it  is  now  by  this 
Court  decreed  and  ordca^  that  the  said  decree  be  reversed 
and  aimnHed,  and  that  the  cause  be  remanded  to  the  Court  be- 
low, to  be  there  proceeded  in^  according  to  law,  and  in  conform- 
ity with  the  principles  stated  in  thia  decree. 
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BBxjAxn  Buck  8c  Thomas  Hsdbiok  v$»  Ths  CRXSAnuKS 
LrtuBAiroB  Compaht. 

Inmuioe.  Toaf!5l1a^tilid**mpoHeie•ibrwllomitlllAyeolleef1^*  Uieieflm 
be  DO  midiie  coneealmeiit  as  to  the  parties  interefted  in  the  propcrt/  to 
be  inanedt"  is  obTKWsijr  goinff  modi  too  ftr  i  rince  the  underwriter  has 
uamiqaoAmM^riflbttobevBihnne^  Tlieas- 

8arednaybeailent9itistRie,if  hewilli  andkttbepTemramDechtffed 
aooordiiigly ;  but  if  the  niqiidiy»  when  made,  should  be  responded  to  by 
information  contrarjr  to  the  rtnty  of  the  case,  tikis  obTioosly  gives  a  eon- 
▼entional  aigmlication  to  the  terms  of  the  policy,  which  may  differ  flora 
the  known  and  reccifed  significadon  in  ormnaiy  cases.  {159{ 

A  policy  *<for  whom  it  may  concern,"  will,  in  ordinary  cases^  cover  bdfi* 
ment  proper^r*  {1^} 

A  Knowledge  of  the  state  of  the  worid— of  the  allegiance  of  paitiieular 
countries---of  the  risks  snd  embarrassments  affectmg  their  commence  oJ 
the  course  and  incidents  of  the  tmde  on  which  th^  insure^  and  of  the 
established  import  of  the  terms  used  in  thdr  contrictib  must  neoesnrii} 
be  .imputed  to  underwriters.  {1601 

The  term  mi£rui,»M  used  in  sppficafion  to  the  right  to  insure,  does  not  ne- 
cessarily imply  pnpertiff  in  the  subject  of  insurance.  {163{ 

The  master  or  a  vessel,  to  whom  property  riiipped  on  board  the  vessel  un* 
der  his  command  is  to  be  consigned,  in  the  absence  of  proof  that  the 
owner  of  the  property  had  not  given  authority  to  order  msuranoe^  has 
an  insurable  intereat  in  the  property  on  board  his  vessel  I  and  tills  interest 
IS  sufficient  to  authorixe  tike  recoveiy  of  a  loss  on  the  poDcy.  {163} 

As  to  the  effect  of  certain  instructions  in  a  letter  relative  to  insurance,  and 
circumstances:  connected*  with  the  same,  cpnstituting  a  representation  to 
vitiate  a  poC^,  made  under  the  authority  and  directions  of  the  letter 
{163} 

THIS  case  came  before  the  Court,  upon  a  division  of  opi* 
nioa  of  the  Judges  of  the  Circuit  Court  of  the  United  States» 
lor  the  district  m  Maryland.  The  action  was  brought  upon 
two  policies  of  insurancey  u|>on  a  cargo  of  sugar,  onboard  the 
brig  Columbia,  in  the  -aame  of  the  plaintifts,  for  the  use  of 
Daniel  Fitch ;  who  was  an  American  citizen,  a  sea  captain,  sail- 
ing out  of  the  port  of  Baltimore,  an4  the  owner  and  command- 
er of  the  Columbia;  and  of  Grcgorio  Medina,  of  Ponce,  in  the 
island  of  Porto  Rico. 

The  plaintiffs  were  the  agents  of  Daniel  Fitch;  and,  by  two 
distinct  orders,  under  different  dates,  had  policies  efiected  upon 
their  application,  by  the  Chesapeake  Insurance  Company. 

The  amount  <^  the  separate  interests  of  captain  Fitch  and 
G.  Medina,  was  shown  by  the  following  statement^  which  was 
admitted  to  be  correct: 
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(Buck  &  Hedrick  m.  The  Cbci^petke  iDMimiee  Gonipiiif.) 
The  entire  cargo  embraced  in  the  two  policies, 
was—  8841S  7$ 

All  marked  F.  ifi  the  bill  of  la|ling,  belonging  to 
captun  Fitch)  yiz  >— thirteoi  hogsheads^fite  tierces, 
and  ninety-two  barrels  of  sagar»  amounting  to»-       fKi76  75 

Add  charges—  198  50 

Amottnt  of  th^  absolute  and  legator  equitable?  q  ootk  ok 

property  of  captain  Fitch,                                      5  **^^  ^ 

The  residue  belonged  to  G.  Medina,  the  legsil  title 

.  to  which,  was  in  captain  Fitch,  amounting  to^  S  5610  65 

Add  charges—  597  .85 

841S  75 
Amo  nt  of  th6  two  policies—        8000  00 

Not  covered—-      S  413  75 

The  Columlfia,  with  her  cargo,  sailed  from  Porto  Rico  for 
Baltimore;  the  cargo  consigned  to  captain  Fitch^  and  docu- 
mented as  such;  G.  Medina  being  on  board  of  the  vessel,  on  a 
visit  to  the  United  States.  Both  vessel  and  cargo  were  totally 
lost,  near  NorfoIk,;'by  the  perils  of  the  sea* 

The  circumstances  attending  the  insurance,  and  thefacts  out 
of  which  the  controversy  arose,  were  as  follows  ^— 

On  the  6th  of  May  18128,  the  plaintiff  presented  to  the  office 
the  following  order— 

<*  Insurance  is  wanted  against  all  risks,  for  account  of  whom 
it  may  concern;  6000  dollars  on  the  brig  Columbia,  Daniel 
Fitch  inaster,  and  on  cargo,  6000  dollars,  as  interest  may  ap- 
pear, at  and  from  Ponce,  Porto  Rico,  to  Baltimore;  by  a  letter 
from  captain  Fitch,  dated  19th  April,  he  sa^s  he  expects  to  sail 
about  5th  to  10th  of  May,  that  the  bris^  is  m  good  order,  pel-- 
fectiy  tight  and  seaworthy — what  premium?** 

1|  per  cent,  (written  on  the  order  by  the  office.) 

Accepted,  Boos  k  Hbduck- 

A  policy  was  executed  on  the  same  day,  on  cnrge,  6000  dol- 
lars, msuring  Buck  &  Hedrick,  /^ibr  whom  it  may  concern.'* 
The  perils  insured  against  are,  **of  the  seas,  men  of  war,  fire, 
enemies,  pirates,  rovers,  thieves,  letters  of  marque,  airests, 
taking  at  feea^  readouts  of  princes ;  and  all  other  perils,  losses^ 
and  misfortunes,  f6r  which  aisurers  are  legally  accountable. 

No  in<iuiry  was  made  by  the  office  for  the  letter  of  19th  ApriL 
alluded  to  in  the  above  onder;  nor  was  any  warranty  or  repre- 
sentation of  anyjdnd  m^de  or  asked  for,  in  regard  to  said  cargo, 
but  the  office  exiecuted  said  policy  on  said  onier« 
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(Bode  &  Hedrick  «t.  Tht  Chenpisake  Insunnce  Comptnsr*) 
On  the  d4th  Majr,  Buck  and  Hedrick  made  application  for 
further  insurance  on  cargo ;  and  the  following  letter  from  Cap- 
tain Fitch,  dated  27th  April,  was  presented  to  the  office,  with 
an  order  written  on  the  back  of  said  letter;  and  a  like  policy 
was  executed  for  *^  whom  it  may  concern/'  without  any  mqui" 
Tj  for  the  said  letter,  of.  19th  April,  and  for  the  same  premium. 

^Pimeej  Jlpril  97thy  182£. 
*<  Messrs.  Buck  fc  Hedriok.— 

Gentlemen— I  wrote  you  a  few  days  ago,  by  the  b^g  Ospray, 
Captain  Perkins,  direct  for  Baltimore,  requesting  you  to  have 
insurance  done  for  me,  on  the  bri^  Columbia  and  her  cargo, 
owned  and  commanded  by  me^  to~  sail  from  this  for  Baltimore, 
about  5th  to  10th  May,  with  a  cargo  of  sugar.  When  X  wrote 
to  you  by  the  Ospray,  I  could  not  say  ^hat  amount  of  cargo  ta 
have  insured  for  me ;  I  now  think  I  shall  have  on  board  iS^out 
130,000  lbs.  valued  at  8,000  doUart^  which  amount  I  wish  you 
to  have  insured  for  me,  at  as  low  a  premium  as  you  can.  I 
wish  you  to  understand,  that  the  above  sum  of  8,000  dollars,  is 
not  in  addition  to  that  mentioned  in  my  last  The  whole 
amount  1  want  insured,  is  8^000  dollars  on  cargo,  and  3,000 
dollars  on  the  vessel  and  freight  She  is  in  perfect  good  order, 
tight  in  every  part,  built  in  New-Jersey  in  1814,  and  well  found. 

Your  attention  to  the  above,  will  oblige 

Your  obedient  servant, 

Daniel  FrrcH." 

On  the  back  of  this  letter  was  written  the  following :  ^  What 
will  2,000  dollars  be  insured  at,  agreeable  to  within  letter,  on 
cargo,  of  which  you  have  6,000  dollars  insured  some  time  since* 

Buck  Sc  Hedrick. 
1^  per  cent,  (agreed  as  interest  may  appear.) 

Buck  6c  Hbd&iok. 

Buck  and  Hedrick  applied  to  the  defendant  for  payment  on 
said  policies,  and  all  the  papers  to  prove  the  distinct  interests 
of  Medina  and  Fitch  were  shown;  but  the  office  declined  to  pay 
either,  on  the  groun4  that  said  policy  covered  no  one  but  Fitch| 
and  that  the  letter  of  27th  April,  was  a  representation  that  the 
whole,  cargo  was  Captain  Fitch's,  and  therefore  affected  both 
policies. 

The  plaintiff,  on  the  trial,  prayed  the  Court  to  charge  the 
Jury.— 

1st.  That  as  the  policies  of  insurance  in  this  case,  purport  to 
insure  the  plaintiff  *<  for  whom  it  might  concern;"  they  are  not 
bound  to  prove,  that  at  the  time  of  effecting  said  insurance,  or 
any  other  time,  they  disclosed  to  the  defendants,  that  Spanish 

Vol.  T.  15 
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(Buck  k  Hedrick  «•.  Tlie  Cbenptake  IiMOiMioe  CotDpnqr*) 
property  was  intended  to  be  covered  by  said  insttrtnce ;  and 
that  in  policies  of  such  description,  there  can  be  no  undue 
concealmept  as  t6  the  parties  interested  in  the  property  to  be 
insured. 

M.  That  if  the  jury  believed  the  policy  of  6th  May  1 822,  was 
founded  on  the  order  of  the  same  date,  the  said  policy  being 
^'for  whom  it  may  concern,'*  does  cover  belligerent  as  well  as 
neutralproperty. 

Sd.  That  if  the  jury  believed  that  the  policy  dated  d4th  May 
18S£,  was  founded  on  the  letter  of  97th  April  1822,  and  the 
order  written  therein,  the  policy  being  **for  whom  it  may  con- 
cern/' does  cover  belligerent  as  well  as  neutral  property. 

4th.  That  if  the  said  Daniel  Fitch,  at  the  date  of  said  poli- 
cies, was  legal  and  equitable  owner  of  a  part  of  the  tar^  in- 
sured, and  the  legal,  though  not  equitable  olmer  of  the  residue; 
the  policies  **  for  whom  it  may  concern,"  do  cover  the  entire  car- 
go; and  said  Daniel  Fitch  is  competent  in  law  to  recover  the 
whole  in  his  own  name,  though  the  belligerent  character  of  a 
part  of  the  said  car^,  was  not  disclosed  at  the  time  of  effect- 
ing sidd  policies  of  insurance. 

5th.  That  the  Court  instruct  the  jury,  that  the  letter  of  2rth 
April  1822,  with  the  order  written  thereon,  doliot  in  law  amount 
to  a  representation,  that  the  property  to  be  msured,  was  the 
sole  property  of  Daniel  Fitch,  or  that  the  whole,  or  any  part 
thereof,  was  not  belligerent 

Upon  these  several  prayers,  numbered  in  the  record,  1^  2, 
3,  5  and  6,  the  Judges  of  the  Circuit  Coutt,  differed  in  opin- 
ion, and  certified  the  same  to  this  Court 

The  cause  was  argued  by  Mr.  Hoffman  and  Mr.  Mayer,  for 
the  plain tiffs-*and  by  Mr.  Wirt,  Attorney  General,  and  Mr. 
Meredith,  for  the  defendants. 

The  plaintiffs'  counsel  contended,  Ist,  a  policy  for  whom  it 
may  concern,  covers  all  possible  pei*sons  and  all  possible  in- 
lerests,  belligei^ent  as  well  as  neutral  Hodgson  v$.  Marine 
Insurance  Company.     5  Cran.  100. 

The  \loctrine  has  been  so  settled  in  France,  England,  New- 
Tork,  Massachusetts,  kc.  Phil,  on  Mm.,  57  to  63. 107^  iJUag. 
211.  2  Emetic  460.  Ordi^Hms  T.TU.  1.^4.  I  EmerL  eft.  2,  $4* 
irft.  1 1,  $  4.  2  JDane*8  Mr.  127.  1  Mar.  on  Int.  S06. 215,  in  notes. 
Norna'8  Peake,  346-7-8.   John.  Dig.  274,  $  41.  43.  280,  $  108. 

Barnwell  V9.  Church.  1  Cmnea'  Bep.^  217. 229. 237.  238.  243. 
Murray  vs.  UnL  In.  Com.  2,  Jokn.  Com.  168.  Skidmore  v$.  Des- 
doity,  2  John.  Cow.,  77.  Etting  vt.  Scott,  2  John.  Rep.  157. 
163.  Goix  vs.  Knox,  1  John,  uu.,  337.  1  Mar.  on  Am.,  306. 
310.  Lawrence  vs.  Sebor,2  Cmus*  Rep.  203.  Hagedom  vs.  Oli- 
verson,  2  Maid  and  Sdw.^  485.  Sleinback  v«.  Khinelander,  3 
John.  Cas.j  269.  Vanderlicuvel  vs.  Uni.  In.  Com.,  2  New-Fork 
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Cat.  in  Error,  217.  209,  and  2  Johri.  Cos.,  127.  451.  aime/tf 
lOa.109.   Seamans  M.  Loring,  I  JMSwon.  128. 125.  1S6. 

Was  there  a  amceabnmt  ^  bdRgereiU  intereHf  Cofnc^-^ 
ment  caji  only  have  reference  to  the  contract  between  the 
parti(<s ;  fumrdUdosurt  is  not  concealment;  and  the  party  charg- 
ing it  must  show  fraudulent  intention.  As  to  the  words, 
"lawful  goods  and  merchandise,"  the  parties  refer  to  muni- 
cipal sanctions  only^  and  not  to  foreign  circumstances.  1  Johnc. 
mes  Cbtet,  77.  120.  487. 

Upon  the  doctrine  of  concealment,  non-disclosure,  or  mis- 
representation ;  the  following  positions  were  assumed,  and 
claimed  to  be  sustained  by  the  authorities  cited. 

1.  That  no  disclosure  of  any  thing  within,  the  essential  na- 
ture of  the  policy,  could  be  necessary—and  consequently^  that 
no  undue  concealment  can  be  predicated,  either  as  to  the  per- 
sons interested,  or  their  country. 

2.  That  there  has  been  heither  a  representation,  nor  a  mis- ' 
representation,  in  regard  to  the  cargo  msured. 

3.  That  the  first  policy  stands  upon  nothing  but  the  order 
of  6th  May,  in  which  order  no  one  feature  of  a  representation 
of  neutrality  is  to  be  found,  but  the  very  reverse. 

4k  That. the  letter,  and.  on.  which  the  second  policy,  viz.  for 
2000  dollars,  was  effected,  contains  no  such  representation,'  in 
regard  to  the  cargo  then  to  be  insured-^and  if  it  did,  it  iiras 
strictly  true,  as  Daniel  Fitch's  absolute  interest  amounted  to 
2,275  dollars  25  cents. 

5.  Thi^t  this  letter,  if  a  representation  at  all,  as  to  the  neu- 
trality of  the  cargo  covered  hj  this  second  policy,  Can  io  no 
way  affect,  by  a  retroactive  energy,  the  antecedently  executed 
policy. 

6.  That  the  office,  having  neglected  to  make  those  inquiries, 
which,  under  the  circumstances  pf  the  case,  the  law  iih posed 
on  it,  cannot  now  transfer  to  the  insured,  the  effect  of  tte  obli- 
gation to  disclose  voluntarily,  what  would  have  been  willingly 
communicated,  had  the  office,  at  that  time,  deemed  it  of  con- 
sequence to  inquire  after. 

7.  That  Daniel  Fitch,  being  the  consignee  and  trusted  of 
the  whole  of  Medina's  interest,  with  full  authorily  to  insu^ 
and  having  the  custody  of  the  entire  cargo,  ladi!^  oli  board  of 
his  vessel,  had  an.  insurable  interest  in  the  whole;  and  might, 
had  he  seen  fit  so  to  do,  have  truly  represented  the  whole  as 
his-  own,  for  the. purpose  of  effecting  insurance. 

Pm.wiim.andAiahoriiU$,U.M.Phm.  oitibt.,86.89.  John. 
JDig^  page  284,  $  x4S,  144.  146,  147  to  15S.  Wliarton's  Dig^ 
319,  $  23.  30.  32.  PhOl.  on  /«**,  87.  TCrancK  506.  J  OnVief, 
75. 492.  2  John.  Om;,  487.  1  John.  Ou.,  1.  2  John.  Ca$.,  77. 
120.    1  New-Fork  Cases  in  Error,  XXV.   2  John.  Sq)^  130.. 
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JMbm'9  N.  P.  Casei,  83.  PhUl.,  69. 9a  4  £a»t^  590.  Dea- 
nis  vt.  Ludlow,  J  Ckdnea,  111.  217.  Long  v$.  Bolton,  StBo$. 
and  PulL^  209.  Boyd  v$.  Dubois,  S  Ornip.,  ISS.  SIS.  13  i^gi., 
61.  26r.  9  Eoit,  283.  292.  1  Camp^  116,  117,  118.  1  Mmd 
and  Sdw.^  35.  Xxmg  vt.  Duff,  2  Bos.  and  PuB^  209.  PAiS., 
101.  MarihaRy47S^ndte.  Brown  v«.  Shaw,  1  Genn€«,  489.  De- 
peysterv^*  Gardiner,  1  Gmiet,  492.  Fort  ««.  Lee,  STaunL^ 
38L 

2.  It  was  the  duty  of  thfe  insurers  to  inquire  into  the  state 
of  things  at  the  time  of  the  contract,  and  there  was  no  repre- 
sentation of  a  sole  neutral  interest 

The  insured  asks  to  be  insured  against  <^all  risks;*'  and  it 
was  therefore  the  duty  of  the  office  to  inquire  what  rislm  w^re 
intended  to  be  covered. 

Authorities  cited  as  to  tiie  generalnature  of  representation: 
Abr.  on  ^.  450,  451.  PhOl.  m  Iha.  SO.  6  O-onc^  274 /o  28L 
7  Oran.  507,  535, 536,  541.  Pfda.an  /ni.  84.  14  Mosm.  Bq).  152. 

1  Mar.  on  Au.  459.  PhUl.  on  hu.  109,  lia  Pawson  v$.  Wat- 
son, Cowp.  785,  or  Mar,  on  fu.  459.  Bize  v$,  Fletcher,  Doug. 
271,  or  Mar.  on  Ms.  459.  PldH.on  Jns.  106.  Alsop  vf .  Coit,  12 
Ma»9.  Btp.  40,  or  Phitt,  on  Ina.  1 10.  Ross  vi.  Bradshaw,  1  Slack 
Bep.  312,  or  Phm.  on  Ins.  110.  JVharton*s  Digest^p.  380.  $  28,30, 
31,  32.  Hubbiard  vs.  Glover,  3  Gamp.  312.  Clapham  vs.  Co- 
lozare,  3  Camp.  382.  Dawson  vs.  Atty,  7  East^  357. .  Hodgson 
vs.  Marine  Insurance  Co.,  5  C^on.  100.  Livingston  and  Gil- 
christ vs.  Marine  Insurance  Co.,  6  Cfranehf  274.  7  Cran.  SOT. 
Vandanheuvel  vs.  Uni.  Insurance  Co. ,  2.  Comes'  Cases  in  Error^ 
257,  267  to  282.  Doug.  305. 

Authorities  cited  as  to  the  duty  of  underwriters,  to  mtkt 
inquiries:  1  Mar.  on  Ins.  397,  474,  475.  Phitt.  on  Ins.  84,  108, 
109.  2  AI0.274.  2  Yatesj  178.  Fortvt.  Lee,3Tatin^.  381.  PMB. 
on  Ins.  105.  14  East^  479.  Hluirion's  Dig.  S19  $  OS.  1  Camp. 
383.  PkiU.4m  ih«.  63,  or  .Davis  v«  Boardman,  12  Mass.Bip, 
80.  Boyd  vs.  Dubois,  3  Camm.  133.  Duplanty  v^  Com.  Ins. 
Co.,  JhUhfm*^  Bq).  83.  Livingston  and.  Gilchrist  vs.-  Mary. 
Ins.  Co.,  7  Cran.  508,  536,  538, 547. 

3d.  That  even  if  the  letter  of  27th  April,  had  asserted  that 
Daniel  Fitch  owned  the  cargo,  it  was  ^as  far  as  the  doctrine  of 
representation  is  concerned,)  substantially  true;  he  being  the 
legal  owner  as  trustee,. and  consignee  of  Medina's  part,  and  as 
such,  competent  to.  sustain  any  action  for  that  part  of  the  cargo, 
and  also  to  represent,  thoitigh  perhaps  not  to  warrant  it;  as  his. 
Pm.  on  Ins.  41,  42,  60.  Rinivs.  Wilkinson,  2  TaunL  237. 
Joseph  vs.  Knox,  3  Camp^  320.  3  Wkeat.  Sdw.  774,  775,  and 
note.  M'Andrew  w.  Bell,  1  Cos.  N.  P.  C,  373.  Lucenatw.  Crow, 

2  New.  Bq).  323.  3  Bos.  ^  PuU.  JSi  PhUL  on  Ins.  58.  Mar.  on 
Ins.  l(A  to  118,    ROttth  vs.  ThcMupson,  11  Eastj  428.     Ludlow 
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«f .  Browne,  1  John.  Rep.  15.    Canithen  vm.  Sheddon,  6  Tfaioil. 
14,  or  1  ^g.  ondLoicb.  89d. 

4th.  That  even  admitting  the  letter  of  27th  April,  to  be  a 
gross  misrepresentation,  it  cAri,  in  no  way,  affect  either  policy. 

Not  thiei  first  policy,  because  that  policy  was  founded  soMy 
on  the  order  of  6th  May,  and  was  executed,  seyeral  weeks  hi^ 
fore  the  letter  of  27th  April  was  in  the  country. 

Not  the  second  policy,  because,  as  respects  that  nortiotf  of 
the  cargo,  covered  by  the  2,000  dollars  policy,  the  letter  was 
strictly  true.  Fitch's  interest  exceedkig  that  ampunt  1  3/ar.ofi 
Jhf.  455, 456.  2  iflMt,  Sdw.  750,  note  (41.)  PkOL  on  Hm.W, 
81, 84,  85.  Marsdeh  vs.  Reid,  S  Eaat,  57%.  Dawson  ««.  Atty, 
7  Batij  367*    Bell  v$.  Carstairs,  2  Cbiy.  543.  Forrester  vs.  Pi- 

S).u,  X  Mocd  and  SeL  13.    Brine  tw.  Featherstone,  4  TmU*  871. 
tting  v$.  Scott,  2  John.  B^  157, 162. 

.  On  th^  part  of  the  pkintuBT,  it  was  also  urged,  that  the  policy 
of  the  6th  of  May  is  not  to  be  connected  with  that  of  the  24th 
Mky ;  no  representation  was  made  whatever,  when  the  first  po- 
licy was  entered  into. 

The  insurance  ott  the  property  on  board  the  Columbia,  was 
properly  made  under  the  authority  and  drder  of  Daniel  Fitch  ( 
who,  as  master  of  the  brig,  and  in  the  relations  which  existed 
between  himand  Mr,  Medina,  had  a  right  to  order  the  same. 

£ven  griatuitous  insurances^  are  not  void,  but  voidable.     The 

tests  of  such  insurances. are,  was  the  premium  secure,  and  had 

the  party  a  right  to  abandon  ?    The  cases  cited  by  the  defend* 

.  ants^  counsel,  do  not  impugn  these  principles,  but  sustain  them. 

Mr.  Meredith,  and  Mr. -Wirt,  Attorney  General,  for  the  de- 
fendants. 

The  letter  of  the  27th  April,  was  a  representation  of  neutral 
property;  and  it  is  insisted,  that  the  terms  **for  whom  it  may 
concern,"  may  be  limited  by  a  representation,  ajMi  the  case  be- 
fore the  Court;  the  representation  was  not  trui,. 

It  is  admitted  that  the  stipulations  in  a  policy,  ftiay  be  en 
larged  by  a  representation,  a:nd  if  enlarged,  why  not  restricted?" 
Earquart  vt.^  Bernard,'  1  Taunt.  450. 

Aa  to  a  representation  and  its  efiect,  the  following  cases  were 
cited  9-^1  Seam  t^r.  Lo wry,  1  Ma9on'$  Rtp.  136.  %John$.  Bqk 
157 J 163.  2  Cbdtet,  90S.  %  Johns.  Cos.  451.  173. 

The  representation  having  been  made  by  a  resident  owner, 
was  in  effect,  a  warranty  of  neutrality.  Phitt.onhU.  82r  6  Ata»s. 
220.  2  JohnsJ  Cos.  451.  173. 
•  A  representation  must  correspond  with  the  facts  represented, 
and  must  be  as  favourable  to  the  insurers,  as  if  it  \had.  beeti 
literally  ti'ue.  Phill.  on  Ins.  102.  %  Johns.  Cos.  16&  6  MtUs.  Rm. 
212.  No  case  has  been  cited  by  the  counsel  for  the  plaintmc, 
where  the  cover  of  property  by  fraud  was  protected     Here» 
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.  tlie  cover  was  fklse*  and  intoided  to  protect  the  property  of 
Medina,  a  belligerent. 

Captain  Fitch  had  not  an  insurable  interest  in  the  property 
of  Medina,  and  as  an  agent,  lie  was  guilty  of  a  misrq>resenti^« 
tiott.    Lucena  V9.  Crawford,  9 New.  E^.  SStS^ll  Ea^  434. 

The  first  policy  exhausted  the  whole  of  Captain  Fitch's  in- 
terest  in  the  propiertv,  and  left  nothing  for  the  second  policy; 
and  the  second  could  not  operate^  there  being  a-clidm  against 
prior  insurances  in  the  policy. 

False  lights  were  held  out  to  the  underwriters  by  the  letter, 
and  while  they  supposed  they  undertook  ajMooe  mJli^  they  had 
assumed  a  war  risk* 

The  insured  are  bound  to  show,  that  the  property  insured 
waa  intended  to  be  insured  by  the  policy;  and  there  is' no  evi- 
dence of  any  authority  given  by.  Medina  to  Fitch,  to.cause  the 
insurance  to  be  made,  or  that  the  same  was  made  for  hiau 
PkUL  on  hu.  57y  58,  61.  S  /oAtM.  Ckm.  d69. 

As  to  <an  adoption  of  a  policy,  it  must  be  done  by  the  person 
for  whom  the  insurance  waa  intended.  %  Maul  and  Sdu>.  485. 
l.ifafaiOfi'W  J?4R.  ISd. 

Mr.  Justice  Jobnsok  delivered  the  opinion  of  the  Court—- 

This  cause  cornea  up  from  the  Circuit  Court,  for  the  Mary- 
land District,  on  a  dinerence  of  opinion. 

The  vuit  below,  waa  instimted  on  two  policies  of  insurance, 
the  one  for  6000  dollai^  the  other  for  dOOO  dollars,  upon  the 
brig  Columbia,  Daniel -Fitch  master,  at  and  from  the  Spanish 
island  pf  Porto  Rico  to  Baltimore,  ^br  whem  it  may  caneem. 
liuck*  fc  Hedrick  were  the  agents  of  Fitch,  and  the  po&cies 
were  made  in  their  name.  The  first  policy  was  executed  on 
the  6th  of  May,  1822,  and  stitnds  unimpeached  by  any  circum- 
stances occurring  at  the  time  of  its  execution.  But,  when  ap- 
plication was  miide  for  the  second  policy,  which  was  on  the 
£4th  of  May,  the  agents  laid  before. the  underwriters  a  let- 
ter, dated  Panee,  April  STth  18522^  to  this  effect:— 
Messrs*  Buck  fc  Hedeiok*— 

**I  wrote  you  a  few  days  ago  by  tiiebrig  Ospray,  Captain 
Perkins,  direct  for  Baltimore,  r^uestinff  you  to  have  insurance 
done  for  me  oq  the  brig  Columbia,  and  her  cargb,  owned  and 
commanded  by  me,  to  sail  from  this  for  Baltimore,,  about  5th 
to  lOth  of  May,  with  a  cargo  of  sugar.  When  I  wrote  you 
by  the.Ospray,  I  could  not  say  what  amount  of  cargo  to  have 
mmred  for  me,  I  now  think '  I  shali  have  on  boiard  -about 
ldO,OOd  pounds,  talued^at  80Q0  doUarai  wluchaniouhtl  wish 
you  to  have  mturtdforwu^**  See 

The  vfAt  has  no  material  bearing  upon  the  cause.  On  the 
back  of  this  letter .  was  written,  the  following  inquiry : 
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^  What  will.  2000  dpUafa  b^  insured  t^i,  agreeable  tb  withm 
letter,  on  cargo,  of  vhich  you  have  6000  dollars  insured  some 
time  since?  Biick  8c' Redeiok/' 

The  vessel  and  dargo  were  totally  tost  4yy  the  perils  of  the 
sea;,  and  the  interest  proyed  at  the  trial,  consisted  of  aboye 
2000  dollar^  the  property  of  Fitch,  and  above  600Q  doll|ut^ 
the  prppepty  of  G.  Medina,  a  Stpa^sli  subject,  of  Px>rto  Rico, 
at  that  tinae  aflfected  with  the  character  of  a  belligerent 

The  whole  cargo  was  constrAedto  Daniel  Fitch,'  and  docu- 
mented as  hts-rMedma  himsetf  being-oii  board,'  oh  the  yo jri^. 
-  The  ordier  for  insarante,  owr-Which  the  policy  pf  6tn  May 
wajs  effected,  was  in  the  folloyring  words :  ^flnsarstiK^  is  want* 
edagainst all  risl^s^. j^r ocfl&tmi^^ t^Mn ft  tnoy emfcemf  5QbO 
dollars  on  the -brig  Columbia, '  Daniel  Fitch  master,  ai&d  orL 
ciurgo,  6000  doUlu's,'  as  interest  mayappearj  at  ^nd  from  Ponqe, 
Porto  RicQ,  to  Baltimore-;  |i  letter  from  X^aptaih  Fitch,  fitt- 
ed 19th  April,  says,  heexpiectt  to.  sill  about  5th  to  lOlh.  of 
May— tbat;  the.brig  is  in  good  older,  (Mcrfectly  tiglit  and  seai: 
worthy,.  What  premium  ? 

Both  policies,  it  appekrs,  were,  Kleiie  at  a  premium  of  1|, 
and  on  neither  occasion  was  the  letter  <>f  the  19th  Apri! 
called  for-  by  the;  office^  hpr  was  any  wiumnty  or  representa^ 
tion  of  asykind'made  or  asked  f(M«,  resj^ectii^g^he  C8rgo;'be- 
yoQd  what  was  voluntarily  madc|,  end  has  bdm 'itate^. 

The  first  ihstructibn  on  which  the  Court  below  divided,  was 
prayed  for  by  the  plids^s,  in  diese  words : 

^* That  as  the  policies  of  ihsurancif'  in  this  case  pu^'port  t6 
insure  tfie  pUintiffs  ^^f(fr  whofnii  might  eontemy**  they  et^  not 
bound  to  prove,  that  at  the  time  of  e£Fbcting  the  msuraiice^' or 
any  other  time,, they  disclosed  to  the  defenaa,Tits  diat  Spaiiisk 
property  was  intended  tp  be  covered  i>y. the  insurance;  and-tiiat 
in  policies  of  subh  description,  thei^  canbe'no  undue  coftceaV; 
ment  as  to  the  parties  interested  In  the  property. to  beJbisured. 

Dangerous «s  it  always. is,  in- a'CoUi^ of  Justice,  to  gener- 
alize in  the  propositions  whlpK  it  decides,  it  is  peculiarly  so^ 
in  questions  arising  on  poQcieS  of  insurance. 

The  present  proposition  is  obtiously  couched  in  terms  too  ge« 
aeral  to  admit  of  an  answer  in  the  al^muitive,  without  restric- 
tion oi;  raiodification^.  And  as  Courts  of  Justice  are;hdt  bound 
to  modify  or  fashion  the  instructions  moved  for  by  counsel,  so 
as  to^  briny  them  within  the  rules  of  law^  if  this  ckuse  hsd 
come  up  on  a  writ  of  error  to  the  judgment  of  the  Court  b^ 
low,  tor  reflksingthe  instruction  as  prated ;  it  would  be  difficult 
to  say,  that  in  the  terms  in  which  it  is  presented,  the  Court 
was  bound  to  ghre  this  iostruction. 

•  To  affirm,  *<  That  in  policies  of  such,  descriptioi^  there  can 
be  no  undue  concealment  as  to  the  parties  interested  in  the 
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property  to  be  insured,**  is  obvion^y.  going  much  too  farjf 
since  the  underwriter  has  an  unquestionable  right  to  be  ia* 
formJeid,  if  lie  make^  'inquiri^-^e  assured  may  be -silent,  it 
ijai  true,  if  h.e  will,  and  let  the  premiun^  be  charged  accordingly 
— ^but  if  the  ifiquiry  then  made  should.be  resj>on*ded  to,  wit^  u^ 
formation  cdntrary  to  the  verity  of  the  cam^  this  obviously 
giyesaxu>nit«Qtionid  sisniificaUon  to  the  iermsof  the  polity;  which 
may  differ  materially  Trom  the  known  and  received  significa- 
tion in  ordinary  Cases.  Jle,  for.  instance,  whq  should  insure 
^far.  whorait  may  concern^** yvo^  an  express  assurance,  that 
thi^iie  IS*  no .  belligerent  inteit&t  in  the  cargo^  could  not,  upon 
any  principle,  be  held  to  have  ma4e  assurance  upon  belligerent 
interest. 

This  is  no  more  tbaa  the  application  of  the  general  princi- 
ple, that  ix^surancie-  is  a. contract  of  .goo4  faith,  and  is  void^ 
whenever  imposition  is  pracdsed. 

That  a  policy  "^t^^&wi^  iLmoyeoneiern^**  wiH,  in  ordinary 
case^y^Gover  belligerent  property,  .has  been  fully  conceded  in 
argument  Nor  is  it  contested,  that  previous  representation 
will  be  sunk  or  absorbed,  or- put  jout  of  the.  contract  wh6re  the 
policy  is  executed  in  obvious  .inconsistency,  with'  those  repre- 
sentations. But  the  'ground  here  msistcAoii  for  d.efendints, 
is,  that  the  letter  of  April  27th,.  was  s,  represcntadon  that  the 
l7hole<:argo  was  Captain  Fitch's,  and  that  it  thereby  operated 
as  an  imposition  upon  the  underwriters,  and  zs  such,  alroids  both 
policies^  or  that  it  affixes^  conventional  meaning  to  the  nhrase, 
m  these  policies,  which  limits  its  ordinary  impoi;!. 

is  there  any  thi^g  in  thfe  case  sufficient  tp  expept  these 
policieafrom  the  orifiharyvimport  and  effect  of  the  phrase  **  for 
"whom  it  may  concern  V^ 

We '  are  of  opinion  there  is  not 

Whatever  turn  of  expressi^lii  may  be  given  to  the  question, 
or  in  whatever  aspect  it  may  be  presented,  ills  obviously,  at 
last,  n^.more  than  the  simple  cijiestion,- have  th^se  under- 
writers been  entrapped,  oi  iihposed  upon,  or  seduced  mto  a  qbn- 
tract,  of  the  force,  extent,  or  incidents  of  which*  a  competent  un- 
derstanding cannot  b^e  imputed,  to  them? 

A  knowledge  of  thesUte  of  the  world,pf  the  allegimce  of  jo- 
cular countries,  of  the  risks  and  embarrassments  affecting  their 
commerce,  of  the  course  and  incidents  of  the  trade  on  which  they 
iiisure,  and  the  esUbUshcd  import  of  the  terms,  used  mtheircpfr 
tract;  must  necessarily  be  imputed  to  "j^derwirtcrs.  According 
to  a  distinguished  English  jurist.  Lord  Mansfield,  m  PeBy  «*. 
The  Royal  Vhange,&c,(l^ur.341,j«theinsu^^ 
of  underwriting,  has  under  hi*  consideraUqn  the  nature  of  the 
vovaee,  and  the  usual'manncr  of  conducting  it  And  what  is  usu- 
ally done  by  such  a  »hip,  with  such  a.cargo,in  such*  voyage,  la 
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understood  to  be  referred  to  bj  every  policy.  Hence,  when  a 
neutral,  carrying  on  a  trade  from  a  belligerent  to  a  neutral 
country,  aaks  for  insurance  ^^for  whom  it  may  concern,*'  it  is 
an  mwiJcening  circumstance.  No  underwriter  can  be  ignorant 
of  the  practice  of  neutrals  to  cover  belligerent  property,  under 
neutral  names,  or  of  the  precautions  ordinarily  resorted  to, 
that  the  cover  may  escape  detection*  The  cloak  must  be 
thrown  over  the  wHole  transaction^  and.  in  no  part  is  it  n^ore 
necessary,  than  in  the  correspondence  by  other  vessels,  so  often 
overhauled  by  an  enemy,  for  the  very  purpose  of  detecting 
covers  on  other  cargoes.  Letters,  thus  intercepted,  have  often 
been  the  ground-work  of  condemnation  in  Admiralty  Courts; 
and  underwriters,  to  whom  the  extension  of  trade  is  always  be- 
neficial, must  and  do  connive  at  the  practice  in  silence.  They 
ask  no  questions,  propose  their  premiums,  and  the  contract  b 
as  well  understood,  as  the  most  thorough  explanation  can 
make  it 

There  is  nothing  in  the  letter*  in  evidence,  calculated  to 
mislead  an  insurer  of  ordinary  vigilance,  but  what  was  fully 
explained  away,  by  concomitant  circumstances.  It  is  true, 
that  in  the  letter  Fitch  writes,  to  have  insurance  done /or  Atm^ 
on  ^the  brig  Columbia  and  her  cargo;"  that  he  cannot  say, 
what  amount  of  cargo  to  have  insured  ybr  Aim.  Yet,  when  the 
offer  was  submitted,  it  was  endorsed  on  the  back  of  this  letter, 
and  exprcsisly  declared  to  be  upon  the  same  cargo,  of  '^  which 
you  have  (^000  dollars  insured,,  aome  time  since.'* 

The  insurance  alluded  to,  was  n^ade  **  for  whom  it  may  con« 
cem,"  and  tl/is  second  policy  is  e3q>ressed  in  the  same  terms. 

Here,  then,  was  a  neutral,  professing  himself  to  be  ovmer  of  a 
car^,  consi&tm^  of  produce  of  the  hostile  island,  on  a  voyage, 
havmg  for  its  object,  to  find  a  oiark^t  for  that  produce — ^most 
unnecessarily,  if  himself  the  real  owner,  or  if  there  were  no  own- 
ers, but  neutral*— most  unwisely,  subjecting  himself,  or  them* 
tb  9n  in'crease  of  premium*  which  could  not  but  result  from 
such  an  offer. 

This  was  a  circumstance  calculated  to  induce  inquiry.  The 
defendants  had  a  right  to  make  what  inquiries  they  pleased* 
as  to  the  real  Character  of  the  cargo;  and  if  they  did  not  make 
those  inquiries,  the  law  imputes  to  them  the  use  of  the  phrase, 
**for  whom  it  may  concern,"  in  its  oiHunarv  effect  and  signifi- 
cation. We  are,  t^ierefore,  of  opinion,  thai  thi$  inatmcHony  ifm 
modified  a$  to  bt  wf^miti  to  the  ta$e  brfore  the  Court,  ought  to 
have  been  given. 

^  The  eeamd  prkyer,  amounting  only  to  an  aiiirmance  of  the  ge- 
neral proposition,  as  relates  to  the  policy  of  the  6th  May,  we 
are  of  opmion,  ought  to  have  been  given. 

The  third  prayer,  having  the  same  bearing  upon  the  policv 
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of  the.24tib  May,  we  are  of  opinion,  for  the  reasons  expresMd 
in  thb  first  prayer,  ou^ht  also  to  have  been  givou 

'By  thtj^h.  praiyer,  the  plaintiffs  ask  of  the  Court  to  instruct 
the  jury,  <<  Thi^t  if  the  said  Daniel  Fitch,  at  the  time  of  said 
policies,  was.  legal  and  equiuble  owner  of '  part  of  the  cargo 
insured;  and  the  legal,  though  not.  equitable. owner  of  the 
residue,  poUcies,  *< for  whom  it  may  concern,"  do  cover  the 
endre  cargo;  and  said  Fitch  is  cofnpetent,  in  law,  to  reco> 
rer  the  whole,  in  his  own  name— -though  the  belligerent  cha» 
racter  of  a  part  of  said  cargo,  was  not  disclosed^  at  the  time 
of  effecting  aaid  policies.  '* 

The  language  in  which  thh  Jpn^T^  u  couched,  obTiously 
imports  two  propositions;  1st  That  a  policy,  <* for  whom  it 
may  concern,*'  mil  cover  the  whole  carg<>—diou^h  the  assured 
had  only  the  legal,  without  the  STtolafrle  interest  m  part,  imd  a 
legal  and . equitable  interest  in  the  residue;  and,  2d.  That  2te- 
ntk  lUch  is  competent,  in  la#,  to  recover  the  whole,  in  his 
own  name— though  the  belligerent  character  of  part  was  not 
disclosed^  when  tncf  policies  were  executed. 

It  is  a  very  great  objection  to  this  prayer,  that  the  language 
used^  is  too  general  and  abstracted;  and  not  adapted  to  the 
case,  with  that  studied  precision  which  the  law  requires-»-therc- 
by  rendering  it  scarcely  possible  for  the  Court  to  meet  it  with 
a  simple,  positive,  or  afiirmatiye  answer. 

To  the Jini  of  the  two  propositions,  it. may  be. further  ob- 
jected, that  it  is  diffici|lt  to  perceive,  how  it  came  to  be  intro- 
duced into  the  cause.  Abstracted  from  the  effect  of  belligerent 
interest  in  the  cargo,  the  defejce  admits,  that  the  policy  covei^ 
all  other  interests,  whether  legal,  or  equitable. 
'  And,  with  regard  to  the  seetrnd,  it  is  not  easy  to  perceive,  why 
the  Court'shottld  be  called  upon,  to  pharge  th^  jury,  that  Dmid 
Kteh  was  competent,  in  law,  to  recover  the  whole  in  his  own 
name,  when  the  suit  is,  in  fact,  pi^secuted  in  the  name  of  tbe 
agents;  and  they  count  upon  the  interests  of  both  Medina  and 
Fitch. 

But  the  cause  has  been  argued,  upon  the  assumption,  that 
this  prayer  brings  up  the  question  of  vuunMe  wUemty  in 
litch,  by  whose  instructions.  Buck  &  Hedrick  effected  this  in- 
surance; and,  as  i\  is  better  to  follow  out  the  concessions  oi 
counsel^  than  to  let  the  cause  come  up  here  again,  upon  this 
point,  we  will  consider  that  question  as  being  raised  by  this, 
in«cphnexion  with  the  other  prayers. 

And  here,  we  think,  the  facts  make  up  a  dear-eate  of  in-» 
surable  interest.  The  only  doubt,  probably,  arises  from  one  of 
the  most  prolific  grounds  t>f  uncertainty  on  many  subjects,  viz. 
the  use  ot  terms,  originally  unaptly  selected^  but  now  rendered 
legitimate,  by  use.  It  is  only  necessary  to  inspect  a  few  cases 
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(Biiek  fc  Hedrielc  m.  The  Chcupettc  Intunnoe  Gompanj.) 
on  tbis  doctrine,  to  be  satisfied,  that  the  term  interut^  as  used 
IB  appfication  to  the  right  to  insure,  does  not  necessarily  imply 
properiu^  in  the  subject  of  insurance. 

In  the  case  of  Crawford  et  al.  vs.^  Hunter,  8  2>.  &  J^.  IS,  the 
pbdntifi  were  commissioners  appointed  by  the  Crown,  under  an 
Act  of  Parliament,  t6  superintend  the  transportation,  jBtc  of 
Dutch  Teasels,  seized  in  time  of  peace,  without  anjr  present  de- 
signation for  whom— whether  to  be  held  in  trust,  ror  the  origi- 
nal owners,  the  Crown,  or  the  captor.  The- vessel  had  been  car- 
ried into  St.  Helena;  and  the  poncy  wds  effected,  with  a  view  to 
her  safe  transportation,  from  that  island,  to  England ;  and,  after 
much  consideration,  it  was  adjudged,  that  this  was  a  good  in- 
surable interest,  and  th^  pflaintiffs  recovered. 

The  same  point  was  afterwards  decided,  in  Lucena  t;^.  Craw- 
Ibrd  et  al.  3  ^on.  ^  Pid.  75,  on  a  writ  of  error,  to  the  Exchequer, 
after  three  arguiiients,  and  g^'eat  deliberation— yet  the  seizures 
were  made  before  declaration  of  war;  and  the  interest  of  the 
plaintifFs,  amounted  to  nothing  but  a  power  over  the  subject, 
with  a  claim  hy  quanium  mehni,  for  their  services. 

Puttine  down  the  present  case,  therefore,  to  Its  lowest  grade 
of  insurable  interest,  it  is  equal  to  that  of  the  plaintiffs,  in  the 
two  cases  alluded  to— for  Daniel  Fitch  was,  at  least,  the  agent 
or  trustee  of  Medina,  to'tran^iort  his  goods  from  Porto  Rico, 
to  a  market,  and  to  secure  them  from  the  chances  of  capture 
and  lositf.  • 

But  this  case  is  stronger  than  the  English  cases  cited ;  for, 
bv.the  act  of  Medina  himself.  Fitch  was  ^hibited  to  the  world, 
clothed  with  all  the  national  documents,  which  evidence  an  ab* 
solute  property;  and^  for  many  purposes,' tlie  real  owner  would 
have  been  estopped  to  deny  it. 

We  will  instance  the.pajrment  of  duties;  for  which,  either 
as  owner,  or  consignee,  our  laws  held  Fitch  absolutely  liable. 
We  have,  therefore,  no  doubt  of  the  sufficiency  of  the  insu- 
rable interest,  in  this  case. 

The  last  prayer,  on  which  theXourt  below  divided,  is  in 
these  terms  >— 

"That  the  Court  instruct  the  jury,  that  the  letter  of  the  97th 
April  1852,  with  the  order  written  thereon,  do  not,  in  iaw, 
amount  to  a  representation ;  that  the  property  to  be  insured, 
was  the  sole  property  of  Daniel  Pitch ;  or  that  the  whole,  or  any 
part  thentof^  was  not  belligerent.'* 

We  have  already  expressed  our  opinion,  on  the  proposition 
here  presented.  It  is  to  be  regretted,  that  this  prayer  also,  is 
so  defective,  in  precision.  But,  it  wa^  obviously  intended,  and< 
so  armed,  to  be  confined  to  a  representation,  tohkh  would  vi- 
Hate  tkepoUcy.  With  relation  to  ahe  VirW  policy,  we  are  all  of 
opinion,  that  it  waa  umJEBctad.by  the  letter  specified;  and. 
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(Back  &  Hedricjc  fw.  Tbe  Chenpeake  Imufinccr  Compauy.; 
vflih  regard. to  the  teoofuf  policy,  whatever  might  have  beeii 
the  effect  of  this  UUer,  had  it  stood^  oforid— yet,  taken  in  con^ 
nexion  with  the  concomitant  circumstances,  it  was  not  fatal  ^xo 
the  contract 

On  this  paifUj  a  niajority  of  the  Court  would  be  understood 
to  express  the  opinion,  t^at  this  letter  oQnmeted  wiih  the  order 
endorsed  upon  it,  the  previous  insurance  refelred  to,  and,  con- 
sidered in  relation  to  the  state  of  the  world,  and  the  nature, 
character,  and  ordinary  conduct  of  the  voyage  insured,  was 
not  such  a  representation,  as,  per  se,  vitiated  Uie  policy. 

And  this  opinion  will  be  certified  td  the  Court  below. 

This  cause  came  on,  &C.,  on  consideration  whereof,  This 
Courtis  of  opinion— 1.  That  as  the  policies  of  insurance  in 
this  cause,  purport  to  insure  the  plaintiffs  ^  for  whom  it  may  con- 
cern," tliey  are  not  bound  to  prove,  that,  at  the  time  of  effect- 
ing the  said  insurance,  or  any  other  time,  they  disclosed  to  the 
defendant  that  Spanish  property  was  intended  to  be  covered  by 
the  said  insurance,  unless  mquiries  on  the  subject  were  pro- 
poandcd  by  the  insurer,  prior  to  the  ins  irance.  2.  Thai  if  the 
jury  believe  the  policy  of  the  6th  of  ^lay  1822,  was  founded 
on  the  order  of  the  same  date,  the  said  policy  being  *^for  whom 
it  may  concern,"  does  cover  belligerent,. as  well  as  neutral  in- 
tci*est.  3.  That  if  the  jury  believe,  that  the  policy  dated  94th 
of  May  1822,  was  founded  on  the  letter  of  the  2nh  of  April 
1822,  and  the  order  written  tliereon,  the  policy  being  **for 
whom  it  may  concern,"  does  cover  neutral,  as  well  as  bellige- 
rent property.  4.  That  if  the  said  Daniel  Fitch,  at  the  time  of 
the  date  of  the  said  policies,  was  legal  and  equitable  owner  of 
part  of  the  cargo  insui*ed,  and  legal,  thoiirh  not  equitable  own- 
er of  the  residue;  the  policies  being  **ior  whomit  may  con- 
cern," do  cover  the  entire  cai*go;  and  that  the  said  Fitch  had 
a  good  insurable  interest  in  the  whole  cargo ;  and  the  j>laintifis, 
as  his  agents,  are  competent  to  recover  the  whole  sum  insured 
tliereon,  on  pi^oof  of  such  legal  and  equitatable  interest  in  the 
said  Fitch.  5.  That  the  letter  of  the  27th  of  April  1824,  what- 
ever might  be  its  effect  if  taken  alone,  yet,  takeh  in  connexion 
with  the  endorsement  thereon,  with  the  previous  policy  to  which 
it  reiei*s,  the  actual  state  of  the  world,  &c^  and  the  nature  of 
such  transactions,  is  not  such  a  representation  as  vitiates  the 
policy..  All  which  is  ordered  and  adjudged  by  this  Court,  U> 
be  certified  to  the  said  Circuit  Court 
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HskAt  Wright,  Wiluam  Caaotbkrs,  Robert  DRNmnoKy, 
WnxiAk  PattoK,  Thomas  Burman,  and  Iambs  Rqbbrtsok^ 

PtAUOlFFS  IN  error,  VM,  ThB  LbSSBB  OF  LeVI  HOULINOS- 
WORTH,   AND   JoHN   KaIOHN,:  DEFtfM>ANTS  IN   BRRpR. 

Ih  a  trial  in  air  acdoq  of  ejectment,  in^  which*  acoording  to  the  profiaoni 

of  the  Uwi  of  Tennetiee,  t)ie  Jefendant  was  hM  to  bmiT,  the  declaim- 
tion  stated  two  demttes,  by  H,  £t  K^^  citizens  of  Fennsylvania  i  and  the 
other,  the  demise  of  B.  &  G.  cttizena  of  MnaiachiiBetti*  The  cause 
comity  on  for  trlsJ  beibre  a  juiy,  th$  plalntlRi  faffcrcd  a  noiumit,  wtuclt 
wai  act  aside  ?  and  the  Co-iifti  on  the  niotioik  of  the  plaintiffs,  permtttoil 
the  d^Lu^tioti  to  be  amended,  by  adding  a  count  on  the  dembe  of  8.^ 
a  citizen  of  Misaoud.  The  parties  vrent  to  trial  without  any  other  ptcad^ 
lag  1  and  the  jury  found  for  the  plain ttJF^  upon  the  third*  or  new  county 
aod  a  judgment  was  rendered  in  hi&  fsvour. 

The  allowance  and  refufaJ'  of  amendments  in  tbt  pleadings — the  granting 
and  refusing  new  triaii;  and  most  of  the  other  Inddcntu  orderai  niadc  m 
the  progress  of  a  cause,  before  trial ;  arc  matti^rs  so  peculiarly  addrcMed 
to  the  BOund  discretion  of  the  Courta  of  brigina]  jurisdiction^  as  lo  be  fit 
fof  their  dcdsion  only,  under  their  own  lulea  and  modes  oi  practice* 
ThJv  Court  has  always  dec^ned  interfering-  in  such  cases.  J  168{ 

After  the  filing  of  a  new, count  to  a  declaration,  the  defendant,  who  to  the 
§imofif  counts  has  plci^ded  the  genoitil  i&iue,  or  any  particutiu'  .pies,  may 
^friibdraw  ihc  same,  and  plead  anew,  citl*cr  the  general  issu^,  or  any  fur- 
fter  or  other  pleas,  wliica  his  case  may  requi're  ;  hut  he  uiay,  if  be  pleafi^ 
es,  abide  by  his  plea  already  pleaded*  aiKi  waive  hi?  ri^t  of  pleadln^i  de 
novo*  l^c  failure  to  pleads  and  ^oit^g  to  ttial  without  *>bjection,  are  nc!d 
to  be  a  waiyer  of  lus  right  to"pkad«  and  an  election  to  abide  by  his  plea  \ 
tnd  if  it,  in  terms,  puTporti  to^go  to  Oie  whole  action,  K  is  deemed  aufH* 
cient  to  cover  the  whole  decUnction  ;  and  puts  the  plaintiff  to  the  proof  of 
hii  case,  in  the  new,  as  wdl  as.in  the  old  counts.  (tG9{ 

THIS  was  an  action  pf  ejectnient,  commenced  in  the  Cir- 
cuit Court  for  the  district  of  West  Tennessee,  in  181S;^y  the 
lessee  of  Levi  Holling^worth,  and  John  Kaighn,  citizens  of  the 
state  of  Pennsylvania;  against  Henry  Wri^t,  and  others,  the 
plaintiffs  in  error,  and  citiieens  of  Tennessee.  The  declaration 
set  fojrth  a  demise  from  HoUingsworth  and  Kaighn,  to  John 
•Denn,  the  defendant  in  error.  A  notice  was  served  on  the  te- 
nants in  possession,  w.hp,  at  June  term  1813,  appeared,  and 
put  in  the  plea  ot**not  guilty."  At  Jijne  term,  1817,'aftei> 
a  jury  had  been  sworn  in  the  cause,  the  plaint  suffered  a  fioii- 
9uUf  which  was  afterwards  set  aside;  fuid  the  plaintiff  had 
leave  to  add  a  new  count  to  his  declaiqiitipn,  upon  condition, 
that  all  the  costs  of  the  term  should  be  paid  by  him^' absolute- 
ly; and  that  be  should  pa^  all  preceding  costs,  the  same  to  be 
itfuhd^t  if  be  shpuld  ultimately  succeed  in  the  action.  A  new 


Digitized  by 


Google 


166  SUPREME  COURT. 

(WriglitetaLfv.  The Leaee qf  HoDingiworth  etiL) 
count  was  then  filed,  in  which  is  stated  a  lease  from  BmjamiH 
Spencefj  acitzen  of  Missouri.  To  this  count  no  plea  was  filed ; 
and,  at  June  term  1825,  a  trial  was  had,  and  a  verdict  and  judg- 
ment "Were  rendei*ed  for  the  plaintiff,  upon  the  last  count  in  the 
declaration. 

This  writ  of  error  was  brought  to  reverse  the  judgment 

Mr.  White,  for  the  plaintiff  m  «Tor,T^ 

1 .  No  plea  was  filed  to  the  additional  count  in  the  declaration, 
upon  which  the  trial  was  had,  nor  was  there  any  other  issue 
joined  at  the  triaL 

2.  The  amendment,  authoriung  a  new  lessor,  ought  not  to- 
have  beeii  allowed. 

To  the  new  count  in  the  declaration,  which  ii^troduced  a 
new  lessor,  Benjamin  Spencer,  ^nd  stated  a  demise  from  himj 
the  defendants  were  not  called  upon  to  plead*  The  case  re- 
mained from  18)r,  when  the  additional  count  was  filed,  until 
June  term  185^,  when  the  trial  took  place;  and  the  verdict  of 
the  jury  was  upon  the  new*  count,  and  nothing  was  said  upon 
the  former  counts  in  the  declaration.  The  verdict  was  there- 
fore given,  when  no  issue  was  joined;  and  the  plea  which  had 
been  put  in  originally,  could  not  be  applied^  without  consent  or 
notice  to  the  defendants,  to  the  new  count*  A  new  party  had 
been  introduced,  and  the  defendants  should  have  been  allowed 
an  option,  .whether  they  would  expose  themselves  to  the. ex- 
penses of  a  trial,  upon  the  allegations  in  the  additional  count. 
The  jury  had  not  the  count  stating  the  demise  from  Benjamin 
Spencer,  before  them,  and  yef  their  verdict  was  upon  it,  exclu- 
sively. Adami  on  Ejectments  200.  205.  1  Caineg'  N.  t.  Term.  Bm. 
155.  251. 

The  terms  on  which  thrnonsuit  was  taken  q%.  were,  tl&e  pay- 
ment of  the' costs  of  the  term,  absolutely;  and  of  all  antecedent 
costs,  which  .were  to  be  returned,  if  a  verdict  should  be  obtain- 
ed by  the  plsdntiff  in  the  ejectment  These  costs  were  to  de- 
pend upon  the  issue  between  the  then  parties;  but  the  verdict  in 
iavour  of  the  plaintiff,  upon  the  new  count,  condemned  ^e  de- 
fendants to  pay  the  whole  costs,  upon  an  issue,  not  formed  at 
the  time  the  Court  took  off  the  nonsuit;  and  upon  the  claim 
of  a  party,  not  at  that  tiihe  known  to  the  Court. 

It  does  not  appear  from  the  record,  that  any  groulid  was  laid 
for  the  amendment,  and  the  Court  ought  to  have  been  satisfied* . 
before  it  was  allowed ;  it  would  have  been  irregular  to  allow 
the  amendment  without  terms. 

On  the  institution  of  the  suit,  a  fiopiae  od  retpandendumy  an* 
thorized  by  the  Act  of  Asseiqibly  of  Tennessee,  was  issued, 
against  the  tenant  in  possession*  and  bail  givei^  to  secure  the 
damages  which  might  be'  recovered ;  and  the  case  ^tood  upon 
the  claims  of  the  then  factual  parties  in  the  cause. 
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A  new  plaintiff  could  not  be  introduced,  who  could  claim  the 
benefit  of  the  bail  1  Scott's  Bevisalqfthe  Laws  of:  Tennessee. 

Mr«  IsaacS)  for  the  defendants  in  error.-— 

No  objections  were  made  to  this  count,  or  to  the  issue  at  the 
trial— no  allegation  of  surprise,  but  the  defendants  produced 
and  examined  their  testimony;  and  the  verdict  was  given  with- 
out any  exception  to  the  pleadings. 

1.  It  is  not  necessary  that  the  record  should  show  the  grounds 
on  which  the  Court  set  aside  the  nonsuit,  and  afterwards  al- 
lowed the  amendment;  they  are  st&ted  to  have  been  done  after 
motion,  and  a  rule  granted.  The  law  of  Tennessee  authorized 
the  Court  to  allow  amendments,  beyond  the  statutes  of  amend- 
ments, zndieofalef  of  England,  **  provided  th  ^t  the  nature  of  the 
action  shall  not  be  cnanged;  and  all  causes  shall  be  tried,  with- 
out being  entanjgrled  in  the  nice  formalities  of  pleading."  (^ct 
cf  Assembty  of  Tennessee  ef  1 809,  ehap.  49.)  And  the  Courts  oV 
Tennessee  have  given  a  most  liberal  construction  to  this  law. 

&  A  plea  of  ^*  not  guilty''  had  been  put  in,  and  issue  joined 
upon  it  This  plea  traversed  all  the  facts  in  the  plaintiff's  de- 
claration, and  made  the  traverse  as  broad  as  possible.  The 
plea  put  in  to  the  declaration,  in  its  original  form,  was  the 
proper  plea  to  the  new  counu 

3.  It  18  not'  claimed,  that  the  bail  put  in,  when  the  suit  was 
commenced,  inured  to  the  benefit  of  Benjamin  Spencer. 

Mr.  Justice  Trimqlb  delivered  the  opinion  of  the  Court.— 

This  action  of  ejectment,  was  conimienced  in  the  Circuit 
Court,  held  in  East  Tenne99ee,  by  suing^  out  a  writ  of  eafMB  ad 
respondendum^  accompanied  with  the  declaration;  and  the  te- 
nants in  possession  held  to  bail,  to  answer  to  the  action,  in  the 
manner  provided  for  by  a  statute  of  the  state.  The  original  de- 
claration contained  two  counts ;  the  first,  on  the  demise  o£  Hol- 
lingsworth and  Kaighn,£itizens  of  Pennsylvania;  the  second, ofi 
the  demise  of  JFoseph  Blake  and  Daniel  Greeny  citizens  of  Mas- 
sachusetts. 

The  tenants  appeared,  and  pleaded  not  guiltyf  upon  which 
issue  was  joined.  A  trial  wa^  had,  and  a  nonsuit  suffered  bj' 
the  plaintiff,  which  was  set  kside  on  the  payment  of  costs.  Af- 
ter tnese  proceedings,  the  Court,  on  the  motion  of  the  plaintiff, 
pertnitted  the  declaration  to  be  amended;  by  adding  -a  count, 
on  ^e  demise  of  Benjamin  Spencer,  a  citizen  of  Missouri.  The 
parties  went  to  trial  without  auyother  pleadings,  and  a  verdict 
having  been  found  (or  the  plaintiff,  upon  the  third  or  new  count ; 
judgment  was  thereon  rendered  in  his  favour;  to  reverse  which* 
the  defendants  have  prosecuted  this  writ  of  error. 

They  alledge  the  judgment  is  erroneous  and  should  be  re^- 
versed.— 
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Istly.  Because,  the  count  on  which  judgment  was  rendered 
against  them,  does  not  show  that  Missouri  is  one  of  the  United 
Sutes. 

2dly,  Because,  the  Court  permitted  the  declaration  to  be 
amiended,  bf  adding  a  new  count,  on  the  demise  of  Benjamin 
Spencer;  and  especially  as  the  amendment  wa^  permitted  with  - 
payment  of  costs. 

Sdly.  Because,  no  plea  was  filed  to  the  new  count,  nor  any 
issue  made  up  thereon. 

The  first  objection  was  very  properly  not  pressed,  in  argu- 
ment. The  count  alleges  Benjamin  Spencer  to  be  a  citizen  of 
the  state  of  Missouri.  This  count  was  filed  after  Mj^onii  was 
admitted  as  a  state  into  th^  Union  \  and  there  can  beno  ques- 
tion but  that  this,  and  every  other  Court  in  the  nation,  are 
bound  to  take  notice  of  the-  admission  of  a  state,  as  one  of  the 
United  States,  without  any  express  averment  of  the  fact 

In  support  of  the  second  objection,  it  is  urged  that  the  ad- 
mission of  :the  new  count,  on  the  demise  of  a  new  lessor,  made 
a  material  alteration  in  the  suit ;  that  the  suit  hHVin^;  been  ori- 
ginally commenced  under  the  state  practice,  by  wnt  of  ctpiat 
ad  reapondendumj  to  which  the  former  lessors  only  were  parties, 
the  amendment  was,  in  substance,  imd  effect,  the  institution  ot 
a  new  suit,  or  at  least  grafting  a  new  one  upon  the  old ;  and  pro- 
(iuccd  an  incongi^ity  upoA  the  record ;  the  first  and  second 
counts,  and  the,  proceedings  on  them,  being  proceedings  under 
the  statute,  and  the  third  or  new  count,  a  proceeding  at  com- 
mon law;  and,  that  according  to  established  principles  of  pracr 
tice,  it  should  have  been  allowed,  if  at  all,  only  on  payment  of 
costs. 

T^is  argument  would  be  entitled  to  great,  and  j[^erhaps  de- 
cisive infiucnce,  ^f  addressed  to  A  Courts  having  any  discretion 
or  power  over  the  subject  of  amendments. 

But  the  allowance  and.  rdtisal  of  amendments  in  the  plead- 
ings, the  granting  or  refusing;  pew  triah;  and  indeed,  mo^t 
other  iiicidental  orders  made  in  the  progress  of  a  cause, 
before  trial;  a^e  matters,  so  peculiarly  addressed  to  the  sound 
discretion  of  the  Courts  of  original  jurisdiction,  as  to  be  fit  for 
their  decision  only,  under  their  own  ruleiT  and  modes  of  ^prac- 
tice. This,  it  is  true,  may,  occasionally','  lead  to  particular  hard- 
ships ;  but  on  the  other  hand,  the  fl^neral  inconvenience  of  this 
Court  attempting  to  revise  and  c6rrect  all  the  interihedi^^te  pro- 
ceedings in  suits,  between  their  commencement  and  final  judg- 
ment, would' be  intoleri^le. .  This  Court  hiA  always  declbid 
interfering  in  such  cateS;.  accordingly  it  was  held  by  the  Court 
in  Wood  V9.  Young,  '4  Cranekj  5^7 1  th|it  the  refusal  of  the 
Court  below,  to  continue  a  cause,  after  it  is  at  i^ue,  is  not  k 
matter  upon  which  error  can  be  assigned.    That  die  refusal  of 
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the  Court  below  to  grant  a  new  trial,  is  not  toatter  for  which 
a  writ  of  error  lies,  5  Cranch,  11, 187,  and  4  WhtaL  2iA);  and 
that  the  refusal  of  the  Court  below,  to  allow  a  plea  to  be  amend- 
ed, or  a  new  plea  to  be  filed,  or  to  gtant  a  new  trial,  or  to  con- 
tinue a  cause,  cannot  be  assi^ed  as  a  cause  of  reversal  or  a 
writ  of  error.  We  can  perceive  no  distinction  in  principle  be- 
tween these  cases,  and  the  one  before  the  Court  We  must 
take  the  declaration,  including  the  amendment,  as  we  find  it 
on  the  record.  Nor  can  we  interfere,  because  the  Court  below 
did  not,  as  it  ought,  require  the  costs  formerly  accrued,  to  be 
paid  as  a  condition  of  the  amendment. 

The  authorities  cited  by  the  learned  counsel,  do  not,  we 
think,  support  his  last  position ;— that  the  judgment  is  erro- 
neous, because  a  plea  was  not  filed  to  the  new  count.  They 
prove,  unquestionably,  that  upon  the  amendment  being  made 
to  the  declaration,  by  adding  a  count,  the  defendants  had  a 
right  to  plead  de  novo;  they  prove  nothing  more^  They  do 
not  show  that  the  defendants,  in  such  cases,  must  necessarily 
plead  de  novo;  or  that  judgment  may  be  entered  by  default,  for 
want  of  a  plea  to  the  new  count,  if,  before  the  amendment,  he 
has  pleaded  the  general  issue.  We  think  the  practice  is  well 
settled  to  the  rv>ntrary.  The  defendant  hab  a  right,  if  he  will, 
i6  withdraw  his  former  plea,  and  plead  a^ew,  either  the  gene- 
ral issue,  or  any  further  or  other  pleas,  which  his  case  may  re- 
quire; but  he  may,  if  he  will,  abide  by  his  plea  already  plead- 
ed, and  waive  his  right  of  pleading  de  novo.  His  failure  to 
plead,  and  ^ing  to  trial  without  objection,  are  held  to  ht  a 
waiver  of  his  right  to  plead,  and  an  election  to  abide  by  his 
plea;  and  if  it,  in  terms,  purports  to  go  to  the  whole  action, 
as  \%  the  case  in  this  instance,  it  is  deemed  sufficient  to  cover 
the  whole  declaration  -y  and  puts  the  plaintiff  to  the  proof  of 
his  case,  on  the  new  as  well  as  on  the  old  counts. 

This  is  the  general  doctrine  in  other  foi*ms  of  action,  such 
as  trespass  and  assumpsit;  and  we  see  no  reason  to  distinguish 
tho  action  of  eiectmeht,,  or  take  it  out  of  the  general  rule. 

Judgment  affirmed^,  with  coiU* 


Vol.  I. 
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Jambs  Jn  MTANAtfAN,  Wilhclmus  Booart,  akb  Jbmr  Josspn 
CoiRONf  Plaintiffs  in  error,  V8.  The  Universal  Insor- 
AKCB  Company,  Defendants  in  error. 


Tnsuivnce.  It  is,  doubtleM,  within  the  province  of  a  Coar^'  in  the  i 
of  its  discretion,  to  sum  up  the  facts  ni.the  case  to  the  juiy  s  and  submit 
them,  with  the  inferences  of  Uiw  deducible  therefrom,  to  the  free  judg- 
nient  of  the  jury.  But,  care  roust  be  taken,  in  all  such  cases,  to  separate 
the  law  from  the  facts,  and  to  leave  the  latter  in  unequivocal  terms  to  the 
jury,  as  their  true  and  peculiar  province.  {182} 

An  application  for  a  new  trial,  on  motion  after  veraict,  av  .Iresses  Stself  to  the 
sound  discretion  of  the  Court ;  and  if,  upon  the  whole  esse,  the  verdict 
is  substantially  right,  no  new  trial  will  be  granted,  althou^  there  may 
have  been  some  mistakes  committed  on  tlie  trial.  The  application  is  not* 
a  matter  of  absolute  rirht,  but  rests  in  the  judgment  of  the  Court,  and  is 
to  be  grsnted  only  in  nirtherance  of  justice.  On  a  terit  of  error,  bring- 
ing the  proceedings  on  the  trial,  by  bill  of  exceptions,  to  the  cognizance 
of  the  Appellate  Court,  the  directions  of  the  Court  below,  must  then 


stand  or  mil,  upon  their  own  intrinsic  propriety,  as  matters  of  law*  {133{ 
reiy  ship  must,  at  the  commencement  of  the  vovage  insured,  possess  all 
the  qualities  of  seaworthiness^  and  be  navigated  by  a  competent  master 


and  crew.  {183  { 

Seaworthiness  in  poHy  or  lying  in  the  offing,  may  be  one  thing ;  and  seawor- 
thiness, for  a  whole  voy^s^e,  quite  another.  {184| 

A  policy  on  a  ship,  **aL  and  fh)m  a  port,"  will  attacb ;  although  the  ship  be, 
«t  the  time,  undergoing  extensive  repairs,  in  port — so  as,  in  a  general 
sense,  for  the  purposes  of  the  whole  voyage,  to  be  utterly  uuseaworthy. 


Wh9t  is  a  competent  crew  for  tlie  voyage — At  what  time  such  crew  should 
be  ou  boara — ^What  is  proper  pilot  ground-rWhat  is  the  course  and 
usage  of  trade,  in  relation  to  the  master  and  crew  being  oh  board,  when 
the  ship  breaks  gpround,-for  the  voyagt-— are  (questions  of  fiict  depend- 
ent upoA  nautical  testimony,  and  exclusively  withi^  the  province  of  the 
jury.  {184} 

The  contract  of  insurance,  is  one  of  mutual  good  faith ;  and  the  principles 
which  govern  it^  are  those  of  an  enlightened  moral  policy.  The  under- 
writer must  be  presumed  to  act  upon  the  belief,  that  the  party  procuring 
insurance,  is  not,  at  the  time,  in  possession  of  any  fiiet  material  to  the 
risk,  which  he  does  not  disclose ;  and  that  no  known  loss  had  occurred, 
which,  by  reasonable  diligence,  miriit  have  been  communicated  to  him. 

If  a  party,  knowing  that  his  agent  is  about  to  procure  insurance  for  him, 
witlihdids  information,  for  the  purposes  of  nusleading  the  underwriter ;  it 
is  a  fraud,  and  vitiates  the  insurance.  {185} 

"Where  a  party  orders,  insurance,  and  afterwards  receives  intelligence  male- 
rial  to  the  risk,  or  has  knowledge  of  a  loss,  he  ought  to  communicate  it 
to  the  agent,  by  due  and  reasonable  diligence^  to  be  judged  under  all  the 
drcumstances  of  each  particular  case,  if^t  can  be  communicated  <  for  the 
purpose  of  countermanding  the  order,  or  laying  the  circumsUncea  be- 
Ibflre  the  underwriter.  {185} 

Wl^  constitutes  due  and  reasonable  diligence,  is  ft  question  of  ftct  for  the 
jury.  {186} 
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The  accidental  concealment  of  the  time  of  the  sailing^  of  a  Tesaety  would 
not  'prejudice  tlie  insurance,  unleas  material  to  the  risk  $  if  fraudulently 
intended,  it  mlffht  not  mislead  i  and,  whether  fraudulent  or  not,  is  mat- 
ter of  iact  for  the  juiy.  {188} 

The  material  ingredients  of  a  question  of  the  importtmee  of  concealing  the 
time  of  a  vessel's  sailin|^,  are  mixed  up  of  nautical  skill,  information,  and 
experience ;  and  are,  m  no  ienae,  judicially  cognisable,  as  matters  of 
law.  It  seems;  that  this  question  does  not  ceane  to  be  a  question  of  fact, 
when  the  vessel  is  to  sail  from  a  port  abroad.  {188} 

Utttle  stress  ought  to  be  laid  upon  general  expressions  fiilling  from 
Judges,  in  the  course  of  triak.  Where  the  facts  are  not  dispttted|  the 
Judge  often  suggests,  in  a  strong  and  pointed  manner,  hb  opmion  as  to 
their  ;nateriality  and  importance,  and  bis  leading  opinion  of  the  conclu- 
sion to  which  the  facts  ought  to  conduct  the  jiity.  This  ought  not  to  be 
deemed  an  intentional  withdrawal  of  the  facts,  or  the  inferences  dedCici- 
ble  therefrom,  from  the  cog^iizance  of  the  juiy,  but  o^ther-as  an  expres- 
sion-of  opinion  addressed  to  the  discretion  of  counsel,  whether  it  would 
be  worth  while  to  proceed  further  in  the  cause.  And  the  lik«  expression 
in  summing  up  any  cauise  to  the  jury,  must'be  understood  by  them  mere- 

Sr  as  a  strong  exposition  of  the  facts,  not. designed  to  overrule  their  ver- 
ict,  but  to  assist  them  in  forming  it  And  there  is  the  less  objection  to 
this  course  in  the  English  practice  \  because,  if  the  summing  up  has  had 
an  undue  influence,  the  mistake  is  put  right  by  a  new  tiial,  upon  an  ap- 
plication to  the  discretion  of  the  whole  Court  This  is  .so  familiarly 
known,  that  it  needs  only  to  be  stated,  to  be  at  once  adihhted.  {190} 
The  question  of  materiality  of  the  time  of  the  sailing  of  the  ship  to  the 
risk,  is  a  question  for  tlie  jury,  under  the  direction  of  the  Court,,  as  it 
other  eases.  The  Court  may  aid  the  judgment  of  the  jury,  by  an  expo- 
ution  of  the  nature,  bearing,  and  pressure  of  the  facts ;  but  it  has  no  right 
.  to  supersede  the  exercise  of  tliat  judgment,  and  to  direct  an  absolute  ver- 
dict as  upon  contested  matter  of  fiiot,  resolving  itself  into  a  mere  point 
of  Uiw.  {191} 

THE  actioii,  in  the  Circi^it  Court  for  the  district  of  Mary- 
land, was  instituted  by  the  plaintiffs  in  error,  on  a  piolicy  of 
insurance,  in  the  usual  form ;  and  a  verdict  was  rendered  for 
the  defendants,  under  the  opinion  of  the  Court,  upon  the  first 
of  nine  exceptions,  taken  by  the  plaintOTs. 

The  material  facts  in  the  case  were.— Insurance  was  «fiectifid 
in  Baltimore,  in  the  name  of  Thomas  Tenant,  to  the  amount 
of  10,000  doUars,  on  the  brig  Creole,  for  a  voyage  from  Havre 
de  Grace  to  New-Orleans,  with  liberty  to  touch  and  trade  at 
Havana*  7%e  pokey  was  dated  vpon  the  2S</  day  of  Dtember 
18^.  The  insurance  was  made,  for  the  plaintiffs,  tlie  sole  own- 
ers of  the  vessel,  under  the  following  circumstances  :^ 

John  Joseph  Coiron,  one  of  the  plaintiffs,  while  at  Havre  de 
Grace,  on  the  19th  of  October  1823,  addressed  to  Mr.  John 
Stoney,  of  Charleston/  the  following  letter:— 

Hawe^  detobef  \9th  1823. 
Mr,  John  Stoney,  Charlestons^ 

Dear  Sir  >— Please  to  have  i]»    red,  for  my  account^  for  the 
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account  and  risk  of  whom  it  may  concern,  ten  thousand  dol- 
lars on  the  brie  Creole,  of  New-Orleans,  Captain  Jacob  Good* 
rich,  for  New-Orleans,  touching  at  the  Havana.  The  brig  and 
boats  iii  the  best  order,  having  a  round  house  on  deck,  contain- 
ing fourteen  births;  the  crew  are  seventeen  in  att.  We  intend 
aaifing  to-morrow.  I  have  with  me  my  family,  consisting  of 
two  children  and  two  nephews.  The  wind  having  shipped 
round  suddenly,  I '  write  this  in  haste ;  my  first  will  be  more 
satisfactory  to  you,  for  particulars.  The  new  Georgia  upland 
cotton,  twenty  sous;  rice,  thirty  francs. 

Your  devoted  servant  and  friend, 

John  Joseph  Coiaox.. 
And  also  another  letter,  as  follows  ^— 

Duplicate. 

Havre^  October  9Mh  1823. 
Mr.  John  Stoney,  Charleston—  » 

Dear  Sir  :— I  have  yesterday  requesteid  you  to  have  insured, 
on  my  account,  for  the  account  of  whom  it  may  concern,  ten 
thousand  dollars,  on  the  brig  Creole,  of  New-Orleans,  Captain 
Jacob  Goodrich,  from  this  port  back  to  New-Orleans,  touching 
at  the  Havana,  the  vessel  and  boats  in  the  best  order,  having  a 
roof  on  deck,  containing  fourteen  births,  manned  by  seventeen 
hands.  You  know  the  vessel^-I  have  only  to  add,  that  I  have 
made  a  thousand  dollars*  worth  more  of  repairs  and  improve- 
ments on  her.  She  is  now  a  very  convenient  packet.  I  will  feel 
gratified  to  hear  from  you,  at  the  Havana.  I  intend  but  mak- 
ing a  very  short  stay  there,  having  two  children  and  two 
nephews  with  me,  and  being  anxious  to  meet  Mrs.  C.,  I  cannot 
give  you  any  favourable  information  respecting  business,  in 
this  part  of  Europe. 

With  the  pleasing  expectation  of  being  soon  near  you,  I  re- 
main, respectfully,  dear  Sir,  your  devoted  servant  and  friend^ 

John  Joseph  Coirok. 

This  letter  was  enclosed  in  another,  addressed  by  Quartier 
and  Drogy,  of  Havre,  to  Mr.  Stoney^  dated  23d  of  October 
1823,  and  stamped  with  the  post  mark  (f  Savannah^  December 
lOthf  which,  with  the  endorsenients  thereon,  were  as  fol- 
lows:— 

P.  Hesperus. 

Havre,  October  2Sd  1823. 
John  Stoney,  Esq.,  Charleston—- 

Sir: — We  are  indebted  to  our  mutual  friend,  Mr.  J.  J.  Coi- 
ron,  from  whom  we  beg  leave,  to  hand  you  the  enclosed  letter, 
for  an  introduction  to  your  respectable  firm,  and  should  feel 
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particularly  happy,  if  it  became  the  means  of  an  actire  cor- 
respondence between  us;  the  produce  of  your  country,  and 
particularly  cotton,  being  always  of  an  easy  and  frequently  ad- 
vantageous sale  in  this  part  of  France,  on  account  of  the  vici- 
nity of  the  metropolis,  and  the  principal  manufacturing  towns, 
which  gives  Havre  a  decided  preference  over  the  other  com- 
mercial ports  of  France.  Georgia  short  staple,  sells  at  97  c. 
S9,  and  the  stock  on  hand  not  considerable,  few  arrivals  be- 
ing expected,  until  the  new  crop,  which  can  hardly  reach  our 
market  before  the  month  of  December.  It  would,  however, 
not  be  prudent  to  speculate  on  the  present  prices,  as  they  will 
be  likely  to  give  way,  on  arrival  of  the  new  crop,  and  occasion 
considerable  losses.  Our  opinion  is,  that  purchases  ought  to  be 
made  at  from  11  to  ISd,  ana  not  to  exceed  14{f,  to  offer  a  benefit 
here. 

Should  you  feel  disposed  to  enter  into  a  connexion  of  busi- 
ness with  us,  and  honour  us  with  an  answer,  we  could,  if  you 
are  so  inclined,  commence  with  an  adventure  of  a  hundred  bales 
of  cotton,  for  mutual  account,  and  successively  enlarge  the  spe- 
culation, if  the  result  prove  satisfactory.  As  to  the  reimburse- 
ment for  our  share,  we  authorize  you  to  draw  on  us,  at  Paris, 
at  sixty  or  ninety  days  sight,  if  the  exchange  be  advantageous; 
else  we  may  either  make  you  remittance,  or  open  you  a  credit 
at  Mew-York.  In  case  it  should  suit  you  to  speculate  for  your 
own  account,  we  beg  to  offer  you  the  facility  of  an  anticipation 
of  half  the  amount  of  the  consignments  you  may  please  to  in- 
trust to  bur  care,  on  receipt  of  the  bills  of  lading  and  order 
for  insurance.  ^  We  are  also  ready  to  offer  the  skme  facilities 
on  shipments  whith  you  may  sway  to  us,  for  account  of  other 
houses,  and  to  grant  you  a  share  in  the  commission  on  the  -.une. 

Would  oblige  us  to  render  us  the  following  service,  viz>-~ 
to  procure  acceptance  of  the  enclosed  bill  of  4^  dollars,  sixty 
days  sight,  on  fiarbet  fc  Esnard,  of  your  city;  and,  when  ac- 
cepted, to  hand  the  same  to  Mr.  Sam  Simon,  at  Augusta*  dec 

Believe  us,  wit^  due  regard.  Sir,  your  most  obedient  ser- 
vants, 

A.  QuAATiRa  fc  Droot*. 

John  Stcney^  Jisq^  CharhgUm^  S.  C. 

No.  9,  18S;3.-^uARTiK&  8c  Droot,  Havre,  Oct  2S.-— Re- 
ceived ISth  Deceinber. 
JSTeipenif. 

The  letter  of  the  19th  October,  was  despatched,  in  a  single 
form,  from  Havre,,  on  the  20th,  by  a  vessel  sailing  on  that  day, 
for  Philadelphia;  and  waa  received  by  Mr.  Stoney,  on  the  15th 
Decembeiw^  duplicate  of  th^  letter  of  the  20tb,  was  despatch- 
ed oa  th^  2Sd  of  October,  by  the  Hesperus,  via  Savannah. 
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On  the  12th  of  December,  1 823,  Mr.  Stoney  applied  to  the  Fire 
and  Marine  Insurance  Company^  and  to  the  toiion  Itosurancc 
Company  in  Charleston,  for  insurance  on. the  Creole,  and 
both  offices  refused  the  risk,  upon  the^  ground  that  they 
ought  to  have  received  account  of  the  arrival  of  the  brig  be- 
fore that  time.  The  offers  were  withdrawn,  and  upon  the  13th 
of  December,  he  wrote  to  Thomas  Tenant  Esqr.  at  Balti- 
more^ the  following  letter.  The  letter  was  post  marked  at 
Charleston,  on  the  day  of  its  date;  and  was  received,  in  Balti- 
more, by  Mr.  Tenant,  on  Saturday,  the  20th  December^  in  due 
course  of  maiL 

CharUttony  13M  December^  182$. . 
Thomas  Tenant  Esqr.  Baltimore: 

Dear  Sir — ^I  received,  the  day  before  yesterday,  a  letter  from 
Xohn  Joseph  Coiron,  via  Savannah,  (extract  annexed,)  in  which 
he  requests  me  to  have  insurance  effected  on  the  Creole, on  his  ac- 
count, and  others,  valued  at  ten  thousand  dollars,  810,000.  The 
two  offices  here  are  afraid  of  their  own  shadow,  and  will  not  un- 
derwrite her.  I  must,  therefore,  request  Uie  favour  of  your  hav- 
ing the  insurance  done,  agreeable  to  his  order  annexed,  and 
I  will  be  answerable  to  you  for  the  premium,  &c.  Good  up- 
land cotton  14  cents,  and  declining.  I  have  only  to  confirm  my 
respects  of  the  3d  inst.  which  I  hope  you  have  received  before 
this.  If  the  insurance  cannot  be  d^ne  with  you,  please  write  to 
New-York,  to  have  the  sameeff^ected. 

Expecting  the  pleasure  of  hearing  from  you  soon,X  am,  very 
respectfully. 

Your  most  obedient  servant^ 

•  John  Stonet. 

Duplicate.  (Enclosed.) 

Hawrtj  9Mh  of  October^  1823. 
Mb.  John  Stoney,  Charleston : 

Dear  Sib^— I  have  ye  terday  reouested  you  to  have  insured, 
on  my  account,  for  th  '  account  or  whom  it  may  concern,  ten 
thousand  dollars  on  the  brig  Creole,  of  New-Orleans^  Captain 
Jacob  Goodrich,  from  this  port,  back  to  New-Orleans,  touch- 
ing at  the  Havana.  The  vessel  and  boats  in  the  best  order, 
having  a  roof  on  deck,  round  house,  containing  14  births,  man- 
ned by  IJ^  hands;  you  know  the  vessel.  1  have  only  to  add, 
that  I  have  made  one  thousand  dollars'  wor^h  more  of  repairs 
and  improvements  on  her.  She  is,  now,  a  very  convenient 
packet. 

Extract  Thomas  Tenant,  Esqr.,  of  Baltimore,  Maryland. 

No.  i.  John  Stoney,  Charleston,  13th  Dec.  1823,  and  ^th' 
Dec.  [mailf]  order  for  insurance. 


Digitized  by 


Google 


JANUARY  TERM,  1328.  175 

(IfLanahan  et  aL  w.  The  UniTefMlfiinnMioe'CoiiiiiMi^.) 

On  the  £M  of  December,  182S,  Mr.  Tenant  applied  to  the 
defendants,  the  Universal  Insurance  Company,-  for  insurance, 
by  the  following  written  order  for  the  same;  and,  upon  the 
contract  thus  made,  the  policy  was  on  the  same  day  nlled  up 
and  execute.  **  I  want  insurance,  for  account  whom  it  may 
concern,  on  ihe  brig  Creole,  Jacob  Goodrich  master,  at  and 
from  Havre  de,  Grace  to  New-Orleans,  with  liberty  to  touch 
and  trade  at  Havana,  i^;ainst  all  risksr— and  in  case  of  loss, 
the  saxne  to  be  paid  to  me«  The  vessel  valued,  independent  of 
freight,  to-  this  sum— 10,000  ^dollars. 

The  Creole  was  completely  rebuilt  and  coppered  at  Charles- 
ton, S.  C.  in  last  summer,  at  great  expense,  and  is  now  considered 
a  remarkably  fine  vessel.  She  was^  and.  I  presume  still  is,  own«-- 
ed  by  M'Lanahan  and  Bogart,  and' J.  J.  Coiron.  .Thejatter 
gentlemui  was  on  board  her,  and  I  presume  is  returning  hi 
her  to  New-Orleansc  He  writes  from  Havre,,  under  date  of 
20th  October,  but  does  not  saf  ^when  the  brig  would  sail  She 
sails  Huder  a  certificate  of  ownership.  What  will  be  the  pre- 
mium on  the  above  risk  ? 

Thomas  Tenamt, 
ByRioHARB.G.  Cox. 

Baltimore,  22d  Deer.  1828, 
8  per  cent 

Accepted.   T.  Tenant. 

On  the  day  the  insurance  was  so  made,  Mr. 'Tenant  had 
made  application,  in  the  same  terms,. to  the  Maryland,  Chesa- 
peake, and  Baltimore  Insurance  Companies^  all  of  which  declin- 
ed the  risk.  The  Phoenix  Insurance  Company,  upon  applica- 
tion, declined,  on  the  ground  that  the  time  of  sailing  was  not 
ascertained ;  and  the  ratapsco  Company  were  willing  to  tiJce 
5000  dollars,,  at  5  per  cent,  .pxemium.  J  he  insurance  effected 
by  Mr.  Tenant,  was  the  only.one  made  upon  the  Creole. 

No  information  relative  to  the  loss  of  the  Creole  was  re- 
ceived in  Charleston,  nor  was  her  loss  known  there,  until  the 
15th  <f  Dtcmbtr^  on  which  day  the  brig  Panther  arrived  at 
Charleston,  and  about  2  o'clock,  Mr.  Stoney  was  informed 
thereof. 

On  the  19tn  ^  October,  1823,  6y  entries  in  the  log  book  of  the 
Cr^le,  at  Havre,  it  was  shown  that  ^  the  brig  was  getting  ready 
for  sea  on  the  SOth ;  at  9  A.  M.,  the  pilot  came  on  board,  and 
warped  out  into  the  basin,  made  sail,  hove  to  in  the  ^offing, 
fof' the  captain,  .owner,  and  passengers  and  crew."  At  10  A. 
M.  they  came  off,  and  the  pilot  left  the  vessel.  Tuesday,^he 
21st  October,  1823^  the  following  entry  was  made  in  the  log 
book:— 
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TUESDAY,  OoTOBma  21,  18£S. 


IL^  K.  ooumtft. 


WDIDt. 


7 

7 

7 
7 

7 


10 
11 
It 


Commepcet  with  fine  bfeeset  and  . 
urentber.  This  d^  contauM  12  lioiii%endin|r 
aC  noon.  At  the  commenoement  of  w  "bhru 
acooottty  that  at  imdnifffaty  Cape  De  Heie  bore 
per  eompaM  d.  8.  E.  <uatant  fire  leagoea. 

The  deten6ob  of  Captain  OB  abore,  beiii^in 
want  of  tfaejiational  eertificateof  the  owneit  of 
thia  Mg»  haTini^  been  earned  off  by  the  focner 
captain,  Leonard  Faah,  who  waa  diamiaaed.  ft 
waa»  therefore,  necewary  for  the  preaent  cap- 
tain to  go  through -the  .requiiite  formalities  be- 
fore the  American  conaul,  to  prore  the  want  of 
thia  important  doeuibent 


TKe  protest  of  Captain  Groodrichi  master  of  the  Creole, 
stated  that  the  Creole  sailed  from  the  port  of  Ha^re  de  Grace, 
cm  the  21st  cf  Oetob&  182S,  boand  for  Havami  in  Cuba;  tHat 
on  the  29th  of  December,,  the  brig  was  wrecked^  and  lost  on 
Suear  Key,  while  oii^the.voyag;e;  and  Umsetf, 'the  passengers 
and  crew,  were  pickedup,  and  some  of  them  carried  to  New-Or- 
kansy  by  the  ship  Trumbnll,  vhich  ship  arrived  on  the  17th  pf 
December  482S.  The  second  mate  of  the  Creole,  and  five  pas- 
sogers,  among  trhom  were  Mr.  Coiron,  and  his  family,  left.the 
ship  Trumbull  off  the  Havana,  In  the  small  boat  of  the  Clreole,^ 
and  were  landed  there  upon  the  same  .day.  It  also  appeared, 
from  the  evidetice  pa  the  part  of  the  defendants,  that  the  sdloon- 
«r  Chase^  Captain  Richard  S.  Pinckney,  master,  sailed  from  Ha* 
vana  for  Charleston  from  the^  1st  to  the  tjiri  of  Decegiber 
1823,  and  arrived  at  Charleston  on  the  12th  of  the  same 
monUi.  Captain  Pii^ckney  stated  that  he  did  not  liear»  In  Hava- 
na, an^  report  of  the  loss  of  the  Creole.  The  schooner  Eliza 
and  Polly  sailed  from  Havana  for  Charleston,  three  hoHrs  be- 
fore the'  Chase,  and  Ci^>taift  Pinckney  left  Hayaiiia  to  go  on 
board  the  Chase,  three  hours  after  .the  sailing  of  the  Elixa  and 
PoUy. 

The  (c4lowing  letter  from  Lemuel  Taylor  to  Mr.  Teuant, 
was  also  admitted  as  evidence  i 

/Ibvfe,  June  dfilft  1824. 
Mt  D&ui  Sir  9— Tour  favour  of  the  5th  instant  was  re- 
ceived yesterday ;  anc^  in  reply,  I  have  only,  to.  say,  'Ihat  I  left 
Havana  on  the  Sd  of  December  last,  in  the  schooncir  Qm^ 
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captftia  PiAckney,  for  Chtrleston;  and  that,  some  dayt  previ- 
pas  to  my  departure  from  J^avaiutf  I  sec  a  person  land  on  .th<6 
irhftrff  *  crowd  seemed  to  ^r  round  him,  and  I  see  several  tak- 
ing him  by  the  hand;  1  asked  who  he  wias;  hk  name  was.men- 
tioned,  but.  I  do  not  now  recollect  it,  and  that  he  was  passenger 
in  the  brig  Creole,  from  Hayre,  for  Havana,  and  lost  on  some 
of  the  Keys;  and  that  he  was, as-old  trader  to  Havana,  from 
France,  and  had  a  large  adventure  on  board.  His  name,  and 
time  of  landing,  eaa.l^  ascertained  at  Havana,  if  wanted.  I 
never  heard  the  case  mentioned  on  the  passage,  or  in  Charles- 
ton; a];id  I  am  sure  T  never  \hougl|t  or  heard  of  it  after  leaving 
Havana,  till  pne  day,  while  in  Baltimore,  Mn  Parker,  speaking 
of  losses,  mentioned  the  Creole;  and  I  observed  I  heard  of  her 
loss,  while  in.Hatana;  he  then  observed  they  should  have  to 
refuse  to  pay  the  loss,  and  that  it  would  be  one  of  the  most 
painful  disputes  he  ever  had  as  President,  on  account  of  the 
^reat  respectability  of  yourself  and  Mr.  Stoney,  and  mention- 
ed something  about  datest  From  that  time,  until  I  received 
your  letter  yesterday,  I  never  heard  or  thought  of  the  case. 
And  I  again  repeat,  that  I  am  sure  I  did  not  hear  thc'loss  men- 
tioned on  the  passage,  or  in  Charleston,  and  that  I  see  the  pas- 
sen^r  land  as  mentioned ;  and^  that  his  name  and  date  can  be 
fhrmshed  from  Havana,  if  wanted. 
I  am^  dear  Sir,  vary  sincerely,  your  friend  and  servant, 

Lbmusl  Taylor. 

It  was  also  proved,  that  the  iiorthern  mail  closed  in  Charles- 
ton at  ten  o'clock  in  the  morning,  and  goierally  arrived  in  Bal- 
timore in  seven  days,  delusive  of  the  day  the  letter  was  mail- 
ed, but^ever  at  an  earlier  day;,thoueh  sometimetf'iii  eight  or 
nine  days;— that  it  generally  arrived  ntmi  half  past  one  to  two 
o'clock,  and  the  letters  of  Mr.  Tenant  were  never  delivered  by 
.  tiie  penny  post  to  him,  until  aft^r  three  o'clock,  on  the  day  of 
the  arrival  of  the  mail.  The  hours  of  business  of  the  insurance 
con^anies  in  Baltimore,  terminated,  diuly,  at  two  o'doclu 

The  fullest  testimony  was  given  of  the  high  character  of  MV. 
Stonejr  and  Col.  Tenant,  to'  ne^tive  the  possibility  of  a  pre- 
sumption of  intentional  fraud,  or  concealment,  on  the  part  of 
either  of  those  gentlemen,  relative  to  the  loss  of  the  Creole. 

The  plainti^  on  the  trial,  tendered  nine  exceptions  to  the 
oiMBions  of  thie  Circuit  Court,  all  of  which  are  stated  on  the 
record;  but,  as  in  the  opinion  of  this  Court,  no  notice  is  taken 
of  any  other  than  the  first  exception;  .and  the  Court  justified 
the  refusal  of  the  Judges  of  the  Circuit  Court  to  sign  the  bill 
of  exceptions  to  any  oUle^  than  the  first,  it  is  deemed  necessary 
to  insert  the  first  exception  only.  That  exception  is  as  follows : 
— **The  defendants,  by  their  counsel,  praved  the  Court  to  in- 

Vol.  I.  Z 
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struct  the  jury,  that^.  upon  the  whole  evidence  in  the  ca8««  the 
plaintiffs  are  not^ntitkcl  to  recover,  and  the  verdict  of  the  ju- 
ry ouj;ht  to  he  for  the  defendants^  which  instruction  and  ooi- 
•  nion  me  Court  accordingly  gave;  and  thereupon  the  plaintiffii, 
by  their  counsel,  prayed  leave  to  except,  and  that  the  Court 
would'sign  and  seal  this,  their  bill  of  exceptions,  which  is  ac- 
cordbgly  doncy  this  IQth  day  of  January' 18S6. 

**G.  DuvALL,        (SeaL) 
♦*  Blias  Glbnit,"  (Seal) 

The  cause  was  brought  by  writ  of  error  to  this  Court;  and 
was  ar^ed  hj  Mr.  Tawny/  and  Mr.  Jonathan  Meredith,  for 
the  phuntiffs  in  erro^;  an  .  by  the  Attorney  General  of  the 
United  States,  and  Mr.  Ogi  ^n,  for  the  defendants. 

For  the  plaintiffs^— ^Two  general  grounds  of  defence  were 
taken  ^tt^e  Uial  below.— 

1.  A  oncealment  of  matierial  circumstances  in  effecting  the 
insuraiice: 

SL  Want  of  proper  diligence«  in  not  countermanding  the  or- 
der for  insurance,  after  the  loss  had  occurred. 

Jii  to  toncfiokneni. 

Four  instances  of  concealment  were  charged.— 

1.  "The  time  of  the  sailing  of  tlie  brig  from  Havre. 

2.  Xn  offer  for  insurance  was  made  at  Charleston^  and  its 
t*ejection. 

3.  The  arrival'Of  the  two  vessels  from  Havana  at  Charles- 
ton* 

4.  The  description  of  the  brig  in  Coiron's  letter  of  SOth 
October,  ^^ahe  is  now  a  v^ry  convenient  packet'* 

A  to  negSgenee. 

The  want  of  due  diligence^  in  not  countermanding  the  in- 
surance, was  charged.— 

1.  By  Coiron,  in  not  communicating  the  loss  to  Stoney, 
while  off  Havana. 

2.  By  Stoney,  in  not  revoking  the  order  to  Tenant^  on  hear- 
ingof  the  loss  on  the  15th  of  December. 

The  general  principle  as  to  the  doctrine  of  concealment  is, 
that  the  assured  is  bound  to  make  a  full  diSclosuret 

The  exceptions  are-^l.  As  to  facts  which  the  insurer  ouight  to 
know.  2.  What  he  takes  on  himself  the  knowledge  of.  3. 
Which  he  waives  being  informed  of.  4.  Which  are  not  mate- 
rial, as  not  varying  the  contract.  Carter  vs.  Bochme,  2  JBinr, 
Rqf. 

1.  As  to  the  charge  01  concealment  of  the  time  of  sailing;  Coi- 
ron could  only  state  his  expectation  on  this  subject. 

Coiron  was  not  bound  to  state  a  mere  expectation  of  the 
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time  of  Miling;  because^  if  lie  iiad^  it*  would  not  havi^  bound 
him  M  «  repreieiiUtion.  PhUL  an  Jm.  83,  and  cases  cited. 

There  is  no  general  rule  on  thet  subject  It  depends,  like 
every  other  species  of  concealment,  on  iu  materiality  to  the 
risk,  and  it  was  not  material  here.  Foley  V9.  Moline^  5  Tmmt 
450.  1  Ckmm.  116.  Fort  vs.  L^  S  TamL  S8L  I  MarshaO^ 
483,  484.  Mackay  ts.  Rhinelander,  1  John  Ckts.  408.  1  Sir- 
gtaU  ^Lawbeff  144. 

The  usage  in  Baltimore,  is  to  calculate  the  sailing  on  the  day 
of  the  last  advices  in  port;  which  the  order  in  this  case  stated 
tobeSOthof  October.  The  duty  of  disclosure  is  confined  to 
facts,  not  to  the  conclusion  of  .other  men  from  the  same  facts. 
PkUL  loa  Bell  ««.  Bell,  2  Can^.479.  1  Fafke,  (7th edU.)9Q2, 
Cited,  2  Doners  Mr.  121. 

The  usage  in  i^altimore  corresponds  with  the  legal  princi- 
ple; and  that  usa^  may  be  apphed  to  this<:ase.  But  if  the 
lawf  were  otherwise^  still  the  question  would  be,  was  the  al- 
leged concealment  material,  or  was  it  not,  in  this  case? 

2.  Concealment,  as  to  arrival  of  vessels  from  Havana. 
The  answers  are— 1.  There,  is  no  proof  that  Mr.  Stoney 

knew  of  their  arrival.  2.  Immaterial,  because  when  they  left 
Havana,  the  Creole  could  not  be  considered  missing.  Littledale 
Vf«  Dixon,  1  Nm.  Rep.  151. 

3.  Concealment,  as  to  the  Creole's  being  a  packet:— 

Ist  It  is  not  necessary  to  dc^scribe  .the  particular  construc- 
tion of  the  vessel  offered  for  insurance.  Haywood  'i^s.  Rog:ers, 

2d.  General  ground— >not  countermanding  the  insurance. 

The  rule  of  law  is,  that  if,  after  an  order  for  insurance,  a  loss 
happens,  it  is  the  duty  of  the  assured  to  countermand  the  or- 
der, whe^  there  is  probable  ground  to  believe,  that,  by  the  ex- 
ercise of  reasonable  diligence,  it  will  arrive  in  time.  See  Fitz- 
berbert  vs.  Mather,  1  Term  Xq).  12.  Watson  v*.  Delafield,  2 
Cahus*  NeuhYork  T.  Rep.  224. 

Coiron  mi^ht  fairly  have  presumed,  that  one  of  the  three 
letters,  ordermg  insurance,  might  have  reached  Mr.  Stoney, 
long  before  the  loss,  particularly  the  one  via  Savannah. 

The  questions  in  this  c^use.are  all  unmixed  questions  of  fact, 
and  they  were  improperly  decided  by  the  Court  below. 

The  language  of  the  instruction  is  peremptory^  not  by  way 
of  advice  as.  to  the  facts,  and  was  considered  aa  binding  on 
the  jury.  The  question  of  materiality  as  to  concealment,  is  air 
ways  9  question  exclusively  for  the  jury.  1  Park^  (7th  edit.) 
289.  301.314.  317.  Hull  vtf.  Cooper,  14  JSast^  479.  1  Maul  ^ 
Sehp.  16.  Littlesdale  vs.  Dixon,  1  New  Rqi.  151.  Mackay  ««. 
Rhinelander,.!  John  Omes^  408.    Williams  t*#.  Dclafield,  2 
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Cbinet,  dd9.  .Firemair  Insurance  Company  i^  Walden,   1ft 
J0hn.  513,  and.  the  caaes  cited  In  the  opinions  of  Oi.  KJeni. 

A  question  of  due  diligence  }m  also  a  qnestioa  of  fiict^  1 
Stark.  B.  Al%  fcc;  and  see  notes  in  Moore- oa.  Morgan,  Cowp. 
47^  Wake  v^  Atty,  4  TamL  493.  Bateman  oa.  Joseph,  ft 
Cmmp.  461.  Reese  V9.  Rigby,  4  B&m.  ^  Aid.  ftOft.  Watson  V9, 
D^lafield,  2  CumM,  224. 

In  reply  to  the  argument  of  the  counsel  of  the  defendants,  it 
was  said  ^' the  question  of  seaworthimjsv  is  one  of  fact,  and 
should  have  been  submitted  to  the  jury.  As  to  the  casual  ab- 
sence^ the  Captain,  PUU.  118. 

The  brief  delay  occasioned  by  the  want  of  a  paper,  was  not 
materia! ;  and  was  not  a  deviation  to  avoid  the  policy.  PhiR.  on 
In»,  I9I9  and  cases  cited.  The  Court  have  the  right  to  decide 
upon  tlielaw  of  the  case,  but  the  facts  are  exclusively  for  the 
jury.  Nor  is  it  admitted  that  the  Court  may  advise  upon 
matters  of  fact,  in  this  case.  The  Court  assumed,  to  deteiv 
mine  the  facts»  and  took  them  entire  ly  from  the  jury. 

The  .practice  under  the  laws  of  Nlarylan^y  ia  m  conformity 
to  the  principles^  claimed  by  the  plaintiffs,  and  the  Court  are 
prohibited  by  law  from  advising  upon  the  facts.  Tius  course 
.  of  proceeding  has  not  been  found  inconvenient,  nor  &as  it  been 
disi4>proved  of  by  the  people ;  Imd  it  mity  therefore  be  consi* 
dercd  judicious^ 

Ml**  Wirt,  and  Mr.  Ogden>  for  the  defendants. 

The  facts  of  the  case  justified  the  opinion  of  the  Court,  which 
is  the  subject  of 'the  first  exception;  &e  whole  of  the  case  rests 
u^n  that  exception*. 

Wotf  die  ^ess^l  seaworthy,  at  the  time  of  her  departure  from 
Havre?  The  log  book  shows,  that  she  got  under  wei^  be- 
fore the  master  and  crew  were  on  board*.  At  the  time  of  the 
aaiUng  of  the  vessel  insured,  she  mi|st  be  properly  maimed  for 
the  voyage— she  must  be  seaworthy  when  the  voyagt  com* 
mences.  TWl,  m  Im.  117.  Cases  cited,  3  Air.  1419.  T  TWni 
X.  705.  1  T,  Rtp.  343, 186. 

iAx  There  was  such  a  deviation  as  to  discharge  the  under* 
writers. 

Delay  for  documents  a  devia^on.  1  Phitt.  181<  VManh.  499. 

Upon  the  first  exception,  two  question  present  themadvea.-*^ 

1.  Did  this  Court  err  in  giving  the  instruction  ? 

ft.  Did  the  Court  invade  the  privileges  of  the  jury  ? 

The  time  of  the  sailing  of  the  Creole,  was  not  commmdcaM 
by  Coironj  nor  did  he  write^  as  he  ought,  and  could  have  ^one^.on 
his  arrival  at  Havana,  after  the  loss  of  the  brig;  and  his  omit* 
aion  to  do  this,  avoided  the  policy.  PIM.  96.  2  Oownsir  ftft4<  1 
JokM.  Pep.  150.  ft/o^. Sep.WSlS.  9  Johns.Bip.  32*   Mr.  Stoney 
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(H'Lamhui  et  aL  ti.  The  UntreMd  InfuiBaoe  CoI^miit.) 
nhould  have  inquired,  at  Charletton,  of  those  who  aniiced 
from  Havana,  for  information  about  the  Creole* 

The  Courts  of  the  United  Sutes,  are  not  bound  by  the  re* 
cent  law  of  Maryland,  in  reference  to  the  power  of  Courts  to 
advise  or  instruct  the  junr  upon  facts;  the  law  continues  un« 
affected  by  the  statute.  What  is  concealment,  is  now  become 
a  question  of  law*  Mmfhatt^  46r.  In  all  cases,  when  a  vessel  in* 
sured  is  to  sail  from  abroad,  the  time  of  sailing  is^matcarlaL 

Upon  authorities,  this  was  a  case  in  which  the  Co^irt  had 
a  ri«it  to  say  the  insured  could  nottecbver.  PKSL  anln$.  468. 
1  l¥ew  J?cp.  4.  Marsh.  470.  M'Andrew  v$.  BeU^  7a  1  JEtp.  $71^ 
407.  FUa.  104. 

'  It  is  objected,  that  the  Court  took  unon  thenoiMhres  to  decide 
the  matenality  of  the  fact;  and  that  tnis,  by  the  law  of  insur* 
ance,  is  exclusiVely  for  the  jury. 

This  is  to  say,  the  Court  can  give  no  opinion  or  instruction' 
on  the  materiality  of  the  facts. 

This  authority  is  frequently  exercised.  6CW«idk874,.S89.  IS 
Johni.  Rep.  SS4.  8  Mass.  lUp.  336.  Questions  of  fact,  on  which 
the  law  was  to  be  settled,  hane  been  taken  from  the  jury.  What 
is  notice  of  non-payment  of  a  bill  of  <GLchange,  ia  no  longer  a 

Juestion  of  fact  So  questions  of  M>sndonment.  6  Crmehf  338. 
ireaking  up  of  a  voyage,  has  become  a  question  of  law,  **or 
it  may  be  considered  in  the  chrysalis  state,  part,  grub  and  part 
butterfly."  6  CVtmeft,n. 

The  point,  now  to  be  settled  by  this  Court,  is  a  question  of 
poBtical  jurisprudence;  and  the  Couirt  is  called  upon,  first,  to 
decide  and  establish  a  rule  for  the  proceedings  or  the  Courts 
of  the  United  States;  and  to  say  how  far  these  Courts  can  inter- 
fere in  questions  of  &ct 

Is  the  hiquiry  one  which  cannot  be  touched,  because  the 
barrier  is^tablished*  **that  the  law  b  for  the  Courts  and  the 
Ikct  is  for  the  jury?" 

In  England,  the  ssEme  principles  previdl,  and  yet  the  Courts 
have  brdi^  down  this  barrier* 

It  b  expedient  that  Coults  ahould  thus  interfere-*-^hile  it  U 
entirely  conceded  that  the  preservation  of  the  trial  by  jury,  in 
enmbml  easeif  is  essendal;  in  dvil  eases,  what  would  be  the 
trial  by  jury  without  the  interference  of  Qouru,  sr.d  <*if  the 
I^w  was  left  td  the  riiiftfng  ^ands  of  jury  jui^bprudence  ?"  It 
.  would  be  ^  a  world  without  a  sun  ;**«-^-like  chaos  before  the  com- 
naaiid  <<  Let  there  be  fight  !'< 

Mr.  Justice  Stoby  delivered  the  o|iinion  ottbt  Court-^ 
Thbb  a  writ  of  error  to  the  Circuit  Court  of  the  district  of 
Mtryland.  Tlie  ori^al  action  was  brought  bv  the  plaintiffs  in 
error  against  the  defendants,  upon  a  policy  of  insurance  under- 
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(fPLinthanet  al.  w.  The  Univenal  Infamice  Company.) 
#ritteii  by  the  defendants,  whereby  *♦  they  caused  Thomas  T^' 
ik9LnU  for  whom  it  mM  concern^  to  it  insured,  lost  or  not  lost,  at 
and  from  Havre  de  Grace  to  New-Orieans,  with  liberty  to  touch 
and  trade  at  Havana;"  ten  thousand  dollars  upon  brig  Creole 
and  'appurtenances.  The  declaration  averred  the  interest,  in 
the  plaintiffs,  and  a  total  loss  by  the  perils  of  the  seas.  The 
defendsnu  pleaded  the  general  issue;  and  upon  the  trial,  after 
the  whole  evidence  on  both  sides  had  been  given  in,  the  Court, 
Upon  the  praver  of  the  defendants'  counsel,  instructed  the  jury, 
'*that  upon  the  whole  evidence  in  the  case^ "  as  stated ;  the  plaiii- 
tiflfs  are  not  entitled  to  recover,  and  the  verdict  of  the  jury, 
**  ought  to  be  for  the  defendants. "  Nine  different  instructions 
were  then  prayed  for  on  be!ialf  of  the  plaintiffs,  which  weHs  all 
refused  .by  the  Court,  upon  the  ^ound  that  the  opinion  already 
given,  disponed  of  the  whole  cause  upon  its  merits.  If  that 
opinion  was  correct,  this  refusa;!  was  entirely  justifiable;  for  the 
Court  was  under  no  obligation  to  discuss  or  decide  other  points, 
when  the  plaintiffs'  case  was  already  shown  to  possess  a  fatal 
defect. 

The  general  questiori,  then,  before  this  Court,  is  upon  the 
propriety  of  the  instruction  so  given  to  the  jury.. 

A  suggestion  has  been  thrown  oUt  at <^ the  bar,  -that  this  in- 
struction  was  '4iot  intended  to  be  positive  and  absolute,  but 
merely  advisory  to  the  jiiry;  that  it  was  not  meant  to  take 
away  the  right  of  the  jury  to  decide  freely  on  the  facts;  but 
merely  to  offer  for  their  consideration -those  views,  which  the 
Court: had  arrived  at,  and  which  it  might  at  all  times  properly 
^ttggest  to  the  jury.  It  is,  doubtless,  within  the  province  of  a 
Court,  in  the  exercise  of  its  discretion,  to  sum  up  the  facts  in 
the  case  to  the  jury,  and  submit  them,  with  the  inferences  of 
law',  deducible  therdromi  to  the  free  judgment  of  the  jury.  But 
care  should  be  taken  in^  all  such  cases,  to  separate  the  law  from 
the  facts,  and  to  leave  the  latter,  in  unequivocal  terms,  to  the 
jury,  as  their  true  and  -peculiar...  province.  We  do  not,  how- 
ever, understand  that  the  present  instructioii.  was  in  fact,  or 
was  intended  to  be,  itterely  m  the  nature  of  advice  to  the  jury. 
It  is  couched  in  the  most  absohitie  terms,  lOid  imposed  an  obli- 
gation upon  the  jury  to  find  a  verdict  for  the  defendants.  It 
assumed  there  were  no  dispi;  table  facts  or  inferences,  proper 
for  the  consideration  of  the  jury  upon  the  merits ;  dnd  that, 
upon  the  unquestioned  fticts,  the  plldntiffs  had  no  legal  right 
or  recovery.  It  is  in  this  view,  that  it  is  open  for  the  considera- 
tion of  this  Court ;  and  in  this  view,  it  will  now  be  discussed, 
as  it  was  discussed  in  the  argument  at  the  bar. 

Four  grounds  have  been  presented  to  justify  th<6  6pinion.of  the 
Circuit  Court;  which,  it  is  said,  are  apparent  from  the  reciord 
itself,  and  each  of  ^hem  is  decisive  upon  the  case«  The  first  is, 
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(MXanahan  et  al.  w.  The  XJnive»iUn8u»nce  Company.) 
(he  unsoa worthiness  of  the  ship,  at  the  time  when  she  broke 
Ig;r6und  at  Havre,  and  commenced  the  homeward  voy%ge;.b7  rea« 
sou  of  the  master  and  a  sufficient  crew,  not  being  then  on  board* 
The  second  is,  the  laying  off  and  on,  near  the  port  of  Havre,  af- 
ter departure  on  the  voyage,  for  several  hours,  waiting  for  the 
master  to  come  on  board ;  which,  it  is  said,  was  an  improper  de- 
tention, and  amounted  to  a  deviation.  The  third  is,  the  omis- 
sion of  Coiron  to  communicate  to  his  agent,  or  o^er  persons 
in  America,  the  knowledge  of  the  loss,  t>y  the  way  of  Havana; 
so  as  to  countermand  the  order  of  insurance,  which  it  contend- 
ed was  a  fatal  omission  of  duty.  The  fourth  is,  the  omission 
to  mention  the  time  of  the  vessel's  sailing  from  Havre,  in  the 
letter  of  the  20th  October, .  ordering  the  insurance;  which, 
whether  fraudulent  or  not,  was  a  material  concealment,  and 
misled  the  underwriters  in  the  same  manner,  as  if.  there  had 
been  a  representation  that  the  time  of  the  sailing  was  uncertain. 

It  is  to  be  considered  tiiat  these  points  do  not  come  before 
this  Court  upon  a  motion  for  ^  new  trial  after  verdict,  address- 
ing itself  to  the  sound  discretion  of  the  Court.  In  such  cases, 
the  whole  evidence  is  examined  with  minute  care,  and*  t^  in- 
ferences which  a  jury  might. properly  draw  from  it,  are  adopted 
by  the  Court  itseif.  If,  uierefore,,  upon  the  .whole  ease,  justice 
has  been  done  between  the  parties,  and  the  verdict -is  sulMtan* 
tially  right,  no  new  trial  will  be  granted,  although  there  may 
have  been  some  mistakes  committed  at  the  trial.  The  reason 
is,  that  the  application  is  not  matter  of  absolute  right  in  the 
party,  but  rests  in  the  judjp^ent  of  the  Court,  and  is  V)  bt 
'granted  only  when  it  is  m  turtheranpe  of  substantis^  justice. 
The  case  is  far  different  upon  a  writ  of  error,  bringing  the 
proceedingsp  at  the  trial,  by  a  bill  of  exceptions,  to  the  cogni- 
zance of  the  Appellate  Court.  The  directions  of  the  Court 
must  then  stand  or  fall,  upon  their  own  intrinsic  propriety,  a$ 
mat^s  of  law. 

The  first  and  second  points  appear  to  us,  in  the  present  case,, 
to  resotjre  themselvies  into.matters  of  fact;  and  the  facts  are  too 
imperfect  and  too  general,  to  enable  the  Court  to  draw  any 
Ittgal  conclusion  from  them,,  either  as  to  seaworthiness  or  de- 
viation. There  is  no  dtpubt,  that  every  ship  must,  at  the  comi- 
menccment  of  the  voyage  insured,  possess  all  the  qualities 
of  seaworthiness,  and  be  navigated  by  a  competent  mlaster  and 
crewV  But  how  is  this  Court  to  arrive  at  the  conclusion,  that 
the  brie  Creole  was  not  in  that  predicament  at  the  commence- 
nient  of  the  present  voyage  ?  The  arp;ument  a^umes,  that  the 
ship  ought  not  to  have  got  underV(^igh,  or  proceeded  into  the 
ofliflg,  until  the  master,  and  all  the  crew,  necessary,  not  for 
that  act,  but  for  the  entire  vovage,  were  on  board.  If  the  law 
were*  so.  wc  have  no  m^atis  of  ascertaining  what  crew  Was  ac- 
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(M^Ltiailian  et  aL  ••.  Tlie  UnhreiM)  iMfoiiiioe  Conipaiiy.} 
tuijly  QB, board  at  the  time;  nor  whether  the  royage  was  aoiKH 
hitely  intended  to  be  commenced  on  that  day;  nor  whether  the 
departure  was  merely  cofitingept  and  dependent  upon  the  mas- 
ter's procuring  the  proper  ship's  papers,  and  the  breaking 
ground,  and  standing  off  and  on  in  tne  offing,  were  preparatory 
steps, jonly  for  this  purpose;  nor  whether  for  such  purposes 
the  pilot  and  crew  on  board  were  not  amply  sufficient*  But  we 
are  far.  from  being  satisfied  that  the  law  has  interposed  any 
such'poutive  rule,  as  the  argument  supposes.  Seaworthiness 
in  portf  or  for  temporary  purposes,  such  as  mere  change  of 
potttionin  harbour,  or  proceedmgout  of  port,  or  lyhig  in  the 
offing,  may  be  one  thing;  and  seaworthiness  for  a.  whole  voy- 
age, quite  another.  A  policy  on  a  ship,  at  vA  from  a  poit^ 
will  at^h,  althougli  the  ship  be  at  the  time  undergmng  ex- 
tenftiTe  repairs  in  port,  so  as  in  a^neral  sense,  for  tht  purposes 
of  the  whole  voyage,  to  be  utterly  unseaworthy.  What  is  a 
competent  crew  for  the  voyage;  at  what  time  such  crew  should 
be  on  board ;  what  is  proper  pilot  ground ;  what  is  the  course 
■and  usage  of  trade  in  relation  to  the  master  and  crew  being  on 
board,  when  the  ship  breaks  ground  for  the  voyage;  ar^  ques- 
tions of  fatt,  depena^nift  upon  nautical  testimony;  and  are  mca- 
pable  of  being  solved  by  a  Court^  without  assmning  to  itself 
the  province  of  a  jury,  and  judiciallv  relying  on  its  own  skill 
v\  muritime  affairs.  In  this  view  or  the  point,  it  is  not  neces- 
sary to  rely  on  the  doctrine  of  bord  Chief  Justice  Abbott,  in 
Weir  vs.  Aberdeen,  Ci  SanL  ^  AUL  320,)  which  goes  the  length 
,  of  asserting,  that  n  there  be  unseaworthiness  at  the  con^- 
mencdnent  of  the  vdyag6,  and  the  defect  is  cured. before  loss, 
is  auhsequent  loss  is  recoverable  under  the  polic^r.  This  is  an 
Important  doctiinoi  and  well  worthy  of  discussion,  whenever 
it  comes  directly  in  judgment 

The  likd  answer  msf  be  g^ven  to  the  point  of  deviation* 
This  Court  cannot  intend^  that  here  tnere  was  any  ujtinecessary 
delay  in  the  commencemeht  or  cours<g  pf.the  voya^  The  d^ 
lay,  for  the  want  of  papers,  may  ha^e  been  entirely  justifia- 
ble; and  indeed  may  have  cor  duced  to  an  earlier  inception,  of 
the  voyage^  by  puttingthe  sb  p  in  a^  situiitibn  to  depart  at  a 
moment's  wammg.  The  usage  of  trade  tnay  be  raeralLy, 
or  at  least  in  that  partlbular  part,  to  get  the  shi|^  under  weigh 
as  in  this  :case,  and  wait  in  the  offing,  until  the  master  is  teady 
to  come  on  board-— and  that  usage  may  be  not  only  cbhvenieht 
and  beneficial  to  all  parties,  but  absolutely  necessary,  in  given 
cases,  from  the  nature  of  the  port,  and  the  winds, *>and  seasons. 
How  then  can  this  Court  undertake  to  decide,  as  matter  of  law, 
apparent  upon  the  record,  that  any  delay,  aidmitting  of  such 
explanations,  amounts  to  a  deviation  \ 

The  next  point  is  the  omission  of  Coiron  to  communicate 
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(IITjflMhMafl.f.  Tba  UmTerwl  Intminoe  CgmpMy.) 
Wonnmtion  of  the  lots  to  hU  tgent,  so  as  to  countermand 
the  order  for  maurance.  The  contract' of  insurant  haa  been 
aaid  to  be  a  contract  jifrernnueyUeiy  and  the  priiiciples  which 
govern  it,  are  thoae  of  an  enlightened  moral  policy  The  un- 
qgnrriter  must  be  presumed  to  act  \ipon  the  belief,  that  the 
partT  procuring  insurance,  is  not,  at  the  time,  in  ^ssession  of 
any  facts,  mati^ial  to  the  risk  which  he  does  not  //isclose;  and 
that  no  known  loto  had  occurred,  which  by  rcfssoniible  dili- 
gence might  have  been  communicated  to  him.  If  a.  party, 
having  secret  information  of  a  loss,  procures  insurance,^  w\tik\ 
out  disclosing  it,  it  is  a  manifest  fraud,  which  avoids  the  policy. 
U^  knowing  ihut  his  agent  is  about  to  procure  insurance,  he 
withholds  the  same  information  for  the  purpose  of  misleading 
tlie  underwriter,  it  b  no  less  a  fraud ;  for  under  such  circum- 
stances, the  maxim  applies,  gid  facU  jp«r  a/it«n,  fqeUper  9e» 
His  own  knowledge,  in  such  a  case,  mfects  the  act  of  his 
Agent;  in  the  same  manner^  and  to  the  same  extent,  which 
the  knowledge  of  the  sgent  himself  wpuld  do.  And  even  if 
there  be  no  intentional  fraud,  still  the  underwriter  has  a  ri^t 
to  a  disclosure  of  alL  material  facts,  whiich  it  was  in  iht  power 
of  the  party  to  communicate  by  ortHnary  me^s;  and  the 
omission  is  fatal  to  the  insurance.  The  true  principle  dedu- 
cible  from  the  authorities  on  this  subjectis,  that  where  a  par^ 
orders  insurance,  and  afterwards  receives  intdligoice  mate»> 
ail  to  the  risk,  or  has  knowledge  of  a  loss;  he  ought  to  com^ 
municate  it  to  the  agent,  as  soon  as,  mth  Aue  and  reasonable 
diligence,  it  can  be  commnmcated;  for  thp  purpose. of  counter- 
mamlingjthe  order,  or  laymg  the  circudistaiDfces  before  the  un- 
derwriter. If  he  omits  so  to*  dp»  and  by  dif  e  and  reasonable 
diligence  the  information  might  have  been  dbmmunicated,  so 
as  ta  have-  countermanded  the  insurance,  the  policy  is  void. 
Thb  doctrin^is  s^pnorted  by  the  English  as  well,  as  the  Ame- 
rican authorities,  and  pirticularfy  by  Watson  oai  Delafield,  (2 
1  John.  JI.  152.  2  Cbinet'  £.  isU.  2  fyhn.  R  526;)  wher^ 
moat  of  the  early  cases  iise  collected,  and  commentedupon; 
and  it  irwell  sutnmed  up  by  Mr.  Bhiltips^  iji  his  treatise  oni  in- 
surance, (p»  96.)  We  do  not  go  QW  the  cases  at  lirge,  because 
there  ia  no  controversy  as  to  the  general  result.  The  only 
matter  tor  observation  is,  whether  the  rule  as  to  diligence^ 
may  not,  in  certain  cases,  be  somewhat  more  strict,  so  cs  <a 
reauire,  whatmAfi^wM.  Marine.  Insurance  Company,  (9 
Jonn.  R  32,)  is  called  ** extreme  diligence;"  or  what  m  Watr 
aon  M.' Ddaneld  is  left  open  for  discussion,  as  extreme  dili- 
gence; the  duty  of  communication,  where  the  countermand 
nuy  not  only  probabfy  but  potmbly  arrive  in  season.  We  think, 
however^thalthe  principle  of  the  rule  requires  only  due  and  rea- 
s<mabl^  diligence,  to  be  judged  of  under  all  the  circumstances  of 
Voj.I.  Aa 
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(ll*Lm»han  et  al.  ts.  Tbe  Unhrenal  Tnimiince  Compaiiy.) 
eachpardcular  case ;  and  that  the  expressions  thrown  out  in 
^e  cases  above  mentioned,  were,  not  4o  much  intended  t» 
point  out  a  stricter  rule,  as  to  intimate,  that  there  might  be 
cases,  in  which  a  very  prompt  ieffbrt  for  communication  might 
be  fairly  deemed  not  due  and  reasonable  diligence,  as  where  the 
loss  takes  place  very  near  tlie  port,  at  which  the  insurance  is 
to  be  made,  and  the  means  of  communication.by  mail  or  other- 
wise, are  regular  or  numerous ;  or  where,  from  the  lapse  of 
time,  and  the  date  of  th^  order  for  insurance,  the  party  cannot 
but  feel,  tha(  every  moment's  delay  adds  many  cKanccs  in  fa- 
vour-of  the  insurance  being  made  before  knowledge  of  the 
loss.  Under  such  circumstances,  in  propbrtibn  as  the  delay 
would  properly  give  rise  to  stronger  suspicion  of  intentional 
concealment,  th&duty  of  prompt  communication  would  niatu- 
rally  seem  to  press  upon  the  party  a  more  vigilant  diligence. 
Xhe  case  of  Wake  vs.  Atty,  (4  Taunta%*9  R.  494,)  lays  down 
no  new  rule;  but  merely  applies  the  old  one,  to  circumstances, 
somewhat  nice  and  peculiar  in  their  presentation. 

What  constitutes  due  and  reasonable  diligence  in  cases  of 
this  nature,  is  principally  matter  of  fact  for  the  consideration 
of  a  jury.  When,  in^eed^  all  the^facts  are  given,  and  the  in* 
ferences  deducible  therefrom,  the  question  may  resolve  itself 
into  n  mere  question  of  law.  But  it  is,  in  generaI,impo8sible  to  lay 
down  a  fixed  m\i  on  the  subject,  from  the  almost  infinite  variety 
of  circumstances  which  may  affect  its  application;  much  must 
depend  upon  the  means  of  communication,  the  situation  of  the 
parties,  the  knowledge  of  conveyances,  the  fair  exercise  of  dis- 
cretion; as  to  time,  mode,  and  place  of  conveyance,  the  courae 
of  trade,  and  nature  of  the  voyaee,  and  the  probable  chances  of 
the  countermand  being  effectuaT.  All  these  are  matters  of  fit 
inquiry  before  the  jury,  and  must,  from  their  veiy  nature,  ap- 
ply with  very  different  force  to  different  cases. 

To  brins:  these  remarks  home  to  the  present  case,  tnerc  are 
certainly  circumstances^  which  deserve  the  most  careful  consi- 
deration of  a  jury  upon  the  point  of  due  diligence.  The  loss 
occurred  at  no  given  distance  from  the  port  of  Havana;  and 
if  lettenr  had  been  sent  ashore  at  that  port,  there^  is  strong 
reason  to  believe,  that  they  could  have  reached  Mr.  Stoney  in 
time  for  a  countermand,  and  at  ail  events,  if  the  loss  had  been 
made  generally  public  at  the  Havejia,  the  news  might  have 
i*eached  Baltimore  before  the  insurance.  But  the  record  does 
n6t  contain  facts  enough  to  establish  a  want  of  reaisonable  dili- 
gence on  the  part  of  Mi*.  Cpiron.  It  is  no  where  stated  that 
he  was  in  a  situation  to  make  such  a  communication,  or  that 
he  Iwew  of  the  mate  and  crew  being  landed,  or  that  vesbels 
were  about  to  depart  for  the  Unijed  States  from  Havana*  Nor 
is  it  shown,  what  were  tho  mea/n^and  facilities  of  communica' 
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lion,  in  the  course  of  trade  and  voyages,  between  that  port  and 
the  United  States,  regular  or  irreguhr,  from  which  we  might 
d^uce  his  knowled^  of  these  means  and  facilities.  Nor  ia  it 
ahown,  that  the  parties  contemplated  a  stoppage  off  the-Havana, 
so  as  to  put  him  upon  diligence  in  writing;  nor  ihkt  this  mode 
of  conveyance  of  news  was  more  certain,  or  quicker  than 
others,  which  might  have  been  resorted  to,  in  the  ordinary 
course  of  the  voyage  of  the  ship  Trumbull,  to'  New-Orleans. 
We  may  indeed  conjecture  how  these  matters  were,  by  general 
surmise  or  personal  information;  but  judicially  we  can  know 
nothing  beyond  what  the  record  presents  of  the  facts;  yet,  all 
these  circumstances  must  or  may  be  material  to  the  point  of 
due  diligence.  In  their  very  essence,  they  are  matters  of  fact, 
and  not  conclusions  of  law. 

The  opinion,  therefore,  to  which  the  learned  counsel  wish  to 
conduct  us,  that  the  policy  is  void,  because  there  has  been  gross 
negligence  in  not  countermanding  the  order  for  insurance;  is 
one,  to  which,  upon  this  record,  we  cannot  jadiciallv  arrive. 
It  would  be  assuming  the  rights  and  exercising  the  ninctions 
of  the  jury  upon  matters  not  proved,  or  wholly  indeterminate 
in  their  own  nature.  This  ground  for  maintaimng  the  instruc- 
tion of  the  Circuit  Court,  must  then  be  abandoned. 

The  next  point,  is  the  omission  in  the  letter  of  the  SOth  Oc« 
tober,  of  any  mention  of  the  time  of  the  vessel's  sailing.  This 
is  put  to  the  Court  m  a  double  aspect  ;first,  as  the  concealment 
of  a  material  fact,  and  secondly,  connecting  the  lan^age  of  the 
letter  with  the  accompanying  circumstances,  as  a  virtual  repre*' 
sentation  that  the  vessel  was  not  then  ready  or  about  to  saU  on 
the  voyage. 

Whether  thii  omission  in  tlie  letter  was  merely  accidental, 
or  with  design  to  mislead  the  underwriters;  and  whether,  if  so 
designed,  it  had  the  effect,  (which,  upon  the  testimony  in  the 
case,  would  be  a  matter  of  serious  doubt,)  it  is  not  now  neces* 
sary  to  inquire.  If  accidental,  it  would  not  prejudice  the  insur- 
ance, unl^s  material  to  the  risk;  if  fraudulently  intended,  it 
might  not  in  fact  mislead;  and  whether  fraudulent  or  not,  was 
matter  of  fact  for  the  jury.  That  there  was  no  virtual  repre- 
sentation as  to  the  time  of  sailing,  seems  to  us  conclusively 
established,  by  the  language  of  the  letter  of  Colonel  Tenant, 
requesting  insurance..  He  there  says  ^,He  (Coiron)  writes 
from  Havre,  under  date  of  the  20th  October;  but  does  not  say, 
when  the  brig  would  saiL"  Niyw,  this  letter,  in  direct  terms, 
negatives  any  intention  to  represent  any  particular  time  of  sail- 
ing.' It  leaves  the  question  freely  open  to  the  underwriters, 
either  for  further  inquiry,  or  for .  any  presumptions  most  unfa* 
▼purable  to  the  assured.  The  natural  result  ought  to  be,  that 
the  underwriters  should  calculate  the  tilne  of  filing  as  very 
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BCir.the  date  <tf  the  lettef*  to  atto  ask  a  preminm  ec^mal  to  the 
widest  range  4>f  risk,  from  th^  intermediate  lapae  of  tune.  The 
underwritera  had  no  right  to  presunie,  that  the  Mp  would  sail 
at  some  future  indefinite  period,  and  to  hind  the  assured  ta  that, 
presumption.  The  letter  told  them  in  effect,  that  the  assured 
would  bind  themselves  to  no  representation  as  to  the  time  of 
sailing;  but  asked  for  insurance  whenever  the  riiip  might  sftil| 
be  it  oa  that  day,  or  any  future  day.  In  this  view,  the  point  & 
to  representation  vanishes;  and  the  like  consideratimi  would«'| 
in  a  great  measure,  dispose  of  that  of  coQcealmenL  >  v 

But  the  question,  as'to  this  latter  point,:  has  been  argued  at 
,  the  bar  upon  much  more  broad  and  comprehensive  principles; 
upon  which  it  seems  proper  for  this  Court  to  express  an  opi- 
nion, especially  as  this  case  may  again  undergo  the  considera- 
tion of  a  jury. 

It  is  admitted,  that  a  concealment,  to  be  fatal  to  the  insurance, 
mlist  be  of  facU  ihaterial  to  the  risk;  and,  certainly,  of  this  doc- 
trine, tLere  cannot  at  this  time  be  any  legal  doubt.  It  is  fur- 
ther admitted,  (and  so  is  the  unequivocal  language  of  the  au- 
thoriti^)  tht^t  generally,  the  materiality  of  the  concealment  is 
a  question  <^  fact  for  the  jury.  But  it  is  said,  that  there  are 
exceptions  from  the  rule  4  and  that  concealment  of  the  time  of 
saiiiqg  belongs  to  t^e  ^laiss  of  exceptions,  and  is  a  quesdon  of 
law  for  the  exclusive  decision  of  the  Court  It  is  necessary  to 
maintain  this  position  in  its  full  extent,  to  extricate  the  present 
case  from  iu  pressing  difficulties ;  and  if  this  diall  be  success- 
fully made  out,  it  wm  still  remain  to-be  decided,  whether  the 
facts  stated  in  the  record,  are  sufficient  to  enable  the  Court  U> 
pronounce  the  conclusion  of  law. 

That  the  time  of  sailing  is  often  very  material  to  the  risk, 
cannot  be  denied;  that  it  is  always  so,  is  a  proposition  that  will 
scarcely  be  asserted,  and  certainly  has  never  yet  been  successful- 
ly maintained*  How  far  it  is  so,  must  essentially  depend  upon 
the  nature  and  length  of  the  voyage,  the  season  of  the  year,  the 
prevalence  of  the  winds,  the  conformation  of  the  coasts^  the 
usages  of  trade  as  to  navigation,  and  touching  and  staying  at 
port,  the  objects  of  the  enterprise  and  other  circumstance8,^M>r 
litical  and  otherwise,  which  may  retard  or  advance  the  general 
progress  of  the  vpyage.'  The  matenal  ing^redients  of  M  such 
inquiries,  are  mixed- up  with. nautical  skill,  information, and 
expeiience;  and  are  to  be  ascertained  in  put,  upon  the  testi- 
mony of  maritime  persons,  and  are  in  no  sense  iudicially  cog^ 
nrizuble  as  matter  of  law«  The  ultimate  fact  itself,  .which  is  the 
test  of  materiality,  that  is,  whether  the  risk  be  increased  so 
as  to  enhance  .the  premium;  is,  in  many  cases,  an  inquiry  de- 
pendent upon  the  judgment  of  underwriters  and  others,  who 
are  conversant  with  the  subject  of  insurance.  In  this  v»ry  case* 
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the  introdaction  of  teatimony  was  indispensable,  to  show  the 
usual  length  of  the  voyaee;  and  it  was  q^te  questionable, 
whether,  in  a  just  senie,  the  yessd  could  be  deemed  a  mtsauig 
Tessel,  at  the  time  of  the  insurance. '  Upon  such  a  point,  it 
would  not  be  a  matter  of  surprise, .  if  different  underwriters 
should  arriye  at  different  results.  In  the  nature  of  the  inquiry; 
then,  there  b  nothing  to  disdnguish  the  time  of  siiiling  of  th^ 
ship,  from  any  otuer  fact,  the  representation  of  concealment  of 
which  b  supposed  to  be  material  to  the  rbk.  It  must  stiU  be 
resolved  into  the  same  element 

It  has  been  said,  that  diere  b  no  case  in  which  the  materiali- 
ty of  the  time  of  sailing  has  been  doubted,  where  the  ship  was 
abroad  at  the  time;  whether  thb  be  so  or  not,  it  b  not  impor- 
tant to  ascertain,  unless  it  could  be  universally  affirmed^  (which 
we  think  it  cannot^)  that  the  time  of  sailing  abroad,  must  al- 
ways be  material  to  the  risk.  If  it  may  not  always  be  material, 
the  question,  whether  it  be  so  in  the  particular  case,  is  to  be 
decided  upon  its  own  ciircumstances^  Indeedt  we  cannot  per- 
ceive how  the  place  of  sfldUng,  whether  from  a  home  or  foreign 
port,  can  make  any  difference  in  the  principle.  The  that  of' 
sailing  from  a  home  port,  may  be  material  to  the  risk,  and  if 
so,  the  concealment  of  it  wilt  vitiate  the  policy;  but  whether 
material  or  noC,  opens  the  same  inquisition  into  facts,  as  gov- 
erns in  cases  of  foreign  ports.  There  may  be  less  intricacy  in 
conducting  it,  or  (ess  diiiiculty  in  arriving  ^t  a  proper  conclu- 
sion^ but  it  is  essentially  the  same  process. .  The  case  of  Port 
Vi.  Lee,  ($  7)mmi:R  381,)  did  not  proceed  upon,  the  ground^ 
that  the  time  of  sdling  m>m  a  home  poFt,  was  never  matertiu^ 
lo  be  communicated;  but,  that  under  tne  <:ircttmstances  of  that'* 
casie,  the  underwriter,  u  he  wbhed  to  kilow  whether  t|ie 
ship  had  sailed,  ought  to  have  made  Inquiry »v  It  was  a  mere 
application  te  the  discretion  of  the  Court  to^grant  a  new  trial, 
where  the  plaintiff  had  obtained'  a  verdict,  and  there  was  no 
pretence  of  any  misdirection  at  the  u4aL  In  Foley  vs.  Mo- 
line,  (5  Tawii.  145,)  the  Court  said,  that  there  was  nopretience 
for  the  proposition^  as  a  general  rule,'  that  it  was  necessary  to 
communicate  to  the  underwriters  whether  the  yesseU  on  which 
an  insurance,  was  proposed,  had.  waited  or  not  There  niight 
be  circumstancei,  that  would  render  that  fact  highly  material; 
f^  if  the  ship  were  a  missing  ship,  or  out  of  time.  So  that  here, 
a  denial  of  the  proposition  now  asserted  before  us,  was,  in  the 
most  explicit  terms,'  avowed  and  acted  on. 

Twomtt  prita  cases  before  Lord  Mani£eld,  have  been  relied 
on,  to  establish  the  su{^>osed  exception  to  the  general  rule  of 
cases,  relative  to  the  time  of  the  sailing  of  the  ship;  in  which 
it  is  argued,  that  his  lordship  undertook  to  decide  the  noiht  of 
niateriality,  as  matter  of  law^  and  to  giv^  it  as  a  fw  to  the 
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jurj.  It  Is  proper  to  remark,  that  little  stress  ought  to  be  laid 
upon  general  expressions  of  this  sort,  by  Judges,  In  the  course 
or  trials.  Where  the  facU  are  not  disputed,  the  Judge  often  sugr 
gests,  in  a  strong  and  pointed  manner,  his  opinion  as  to  the  ma- 
teriality of  the  concealment,  and  his  leading  opinion  of  the 
conclusion  to  which  facts  ought  to  conduct  the  jury.  This 
ought  not  to  be  deemed  an  intentional  withdrawal  of  the  facts, 
or  the  inferences  deducible  therefrom,  from  the  cognizance  or 
the  jury;  but  rather  as  an  expression  of  opinion  addressed  to 
the  discretion  of  counsel,  whether  it  would  be  worth  while  to 
proceed  further  in  the  cause.  And  the  like  expression  in  sum- 
ming up  any  cause  to  the  jury,  must  be  understood  by  them 
merely  as  H  strong  exposition  of  the  facts,  not  designed  to  over^ 
rule  their  verdict,  but  to  assist  them  in  forming  it  And  there 
is  the  less  objection  to  this  course  in  the  English  practice ;  be- 
cause, if  the  summing  up  has  had  an  undue  influence,  the  mis- 
take is  put- right  by  a  new  trial,  upon  an  application  to  the  dis- 
cretion of  the  whole  Court  This  is  so  familiarly  known,  that 
it  needs  only  to  be  stated,  to  be  at  once  admitted.  It  is  with 
reference  to  these  considerations,  that  the  cases  above  alluded 
to  should  be  examined. 

The  first  is  Ratcliff  vt.  Shoobreii,  cited  from  ManhaUm  M- 
WTonctf  p.  290.  It  would  certainly  seem,  at  the  first  view,  that 
Lord  Mansfield  did  decide  that  concealment  was  materisd.  But 
even  by  Mr.  Marshall's  report,  brief  as  it  is,  it  by  no  means 
appears  that  the  materiality  was  in  question  at  the  trial,  but 
only  the  ^tct  of  the  concealment  in  avoiding  the  policy.  The 
same  case  is  reported  more  fully  and  more  accurately  hy  Mr. 
Park  on  Inmranct^  p.  290,  where  it  is  perfectly  clear,»that  the 
point  of  materiality  was  left  to  the  jury.  ^  The  question  is, 
(said  his  lorda&ip,)  whether  this  be  one' of  those  cases  which 
is  affected  by  misrepresentation  or  concealment  If  the  plain- 
tiffs concealed  any  material  part  of  the  information  tliey  re- 
ceived, it  is  a  fraud,  and  the  msurers  are  not  liable;'*  and  the 
jury  found  a  verdict  for  the  defendant,  under  this  direction. 
So  that  the  point  was  left  fully  open  to  them. 

The  next  case  is  Fillis  vs.  Berton,  cited  in  Marshall  on  In- 
surance^  467,  and  reported  also  in  Park  on  Insurance^  292.  The 
insurance  was  on  a  ship  from  Plymouth  to  Bristol;  and  it  ap- 
peared, that  the  broker's  instr|ictions  stated  that  the  ship  was 
ready  to  sail  on  the  24th  of  December,  when,  in  fact,  she  had 
sailed  on  the  2dd.  Mr.  Marshall  states,  that  Lord  Mansfield 
ruled,  that  this  was  a  material  concealment  and  misrepresenta- 
tion; but  Mr.  Park,  from  whose  work  the  report  is  profess- 
edly taken,  uses  no  such  expression.  His  words  are^  Lord 
Mansfield  said  this  was  a  material  concealment  and  misrepre- 
sentation; and  the  jury  hesitating,  he  proceeded  to  expound  to 
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them  the  general  principles  of  law  on  the  subject  of  misrepre- 
aenudon  and  concealment;  an4  he  seems  to*  have  taken  it. 
for  granted,  that  the  misrepresentation  was  material,  (as  from 
the  short  duration  of  such  a  voyage  might  naturally  be  infei^ 
edf)  and  that  the  only  point  was,  whether  the  ship  had  sailed  or 
not.  The  same  explanation  disposes  of  the  case  of  M' Andrews 
V9.  Bell,  (1  Eip.  MqL  373.^  Indeed,  in  any  other  view,  it  would, 
be  impossible  to  reconcile  these  decisions  with  the  judgment 
pronounced  by  Lord  Mansfield,  and  other  judges,  upon  more 
mature  deliberation,  when  causes  have  been  brought  before 
them  in  bank.  Take,  for  instance,  what  fell  from  the  Court' 
upon  the  motion  for  a  new  trial,  in  M'Dowell  vm.  Praza,  (Doug. 
JLMT.^ieo.)  Shirley  v$.  Wilkinson,  (Doug.  B.  SiS6.)  Hode- 
son  v«.  Richardson,  (1  BL  Bep.  289.)  Littledale  ««.  Dixon,  (4 
Bob.  fy  PuL  151,)  and  Hull  vs.  Cooper,  (14  East,  R  79.)  In 
the  case  of  the  Maryland  Insurance  Company  vs.  Ruden's 
Administrators,  (6  Crdnehf  333,)  this  Court  expressed  the  opi- 
Bion,  that  *Mt  was  well  established,  that  the  operation  of  any 
concealment  on  the  policy,  depends  on  its  materiality  to  the 
risk,  and  that  this  materiality  is  a  subject  for  the  consideration 
of  a  jury."  That  opinion  was  acted  upon  by  the  Court  of  Er- 
rors of  New- York,  in  the  case  of  the  New-Vorb  Fireman  In- 
surance Company  vs.  Walden,  (liJohnB.  513;)  where  Mr. 
Chancellor  Kent,  in  a  very  dabqrate  judgment,  reviewed  the 
authorities,  and  laid  down  the  doctrine  in  a  manner  that  me- 
rits our  entire  approbation. 

We  think,  then,  that  the  exception  insisted  upon  at  the  bar, 
oannot,  upon  principle  or  authority,  be  supported;  and  that  the 
question  "of  materiality  of  the  time  of  the  sailing  of  the  ship  to 
tiie  risk,  is  a  question-for  the  jury,  under  the  direction  of  the 
Court,  as  in  other  cases.  The  Court  niay  aid  the  judgment  of 
the  iury,  by  an  exposition  of  the  nature,  bearing,  and  pressure 
of  the  facts;  but  it  has  ^o  right  to  supersede  the  exercise  of 
that  judgment,  and  to  direct  an  absolute  verdict  as  upon  a  con- 
tested matter  of  fact,  resolving  itself  into  a  mere  pomt  of  law. 
If,  indeed,  the  rule  were  otherwise,  the  facts  in  the  record  ic^ 
not  so  full  as  to  enable  the  Court  to  reach  the  desired  couclu- 
sion.  There  is  not  sufficient  matter  upon  which  we  could  po- 
sitively sa^,  that  the  time  of  sailing  was,  in  this  case,  necessa- 
rUy  material  to  the  risk. 

For  these  reasons,  the  judgment  of  the  Circuit  Court  must 
be  reversed,  and  the  cause  remanded,  with  directions  to  award 
a  venire fadas  ne  novo. 

This  cause  came.on,  &c.,  on  consideration  whereof,  It  is 
considered  by  this  Court,  that  there  is  error  in  the  opifuon  of 
the  Cirruit  Court,  given  to  the  jury  upon  the  prayer  of  the 
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'defendants'  couniel^— that  upon  the  whole  evidence  in  the 
casef  as  stated  in  the  record,  the  plaintiffs  are  not  entitled  to 
recover,  and  that  the  verdict  of  the  jury  ought  to  he  for  the 
defendant;  that  opinion  having  withdrawn  from  the  proper 
consideration  of  the  jury,  matters  of  fact  in  controversy  oe- 
tween  the  parties. 

It  is  therefore  further  considered  and  adjudged,  that  the 
judgment  of  the  said  Circuit  Court,  in  this  case,,  be,  and  the 
same  is  hereby  reversed;  and  that  the  cause  be  remanded  to 
the  said  Circuit  Court,  with  directions  to  award  a  venire fadfU 
d€  novo* 
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CoRvmuuft  CoMEOTs  AiTD  Andrsw  Pbttit,  Plaintipps  Ilf  £b- 
ROA,  vi.  Ambrose  Vamb,  Dbprvdamt  in  Error. 

The  object  of  the  treaty  wi^  Spun*  which  ceded  Florida  to  the  United 
SUto^  dated  23d  May  1819,  wia  to  itiveat  the  oommianoBen  with  full 
power  and  authority  to  oeceiye,  ezamincv  and  decide  upon  the  amawU 
and  vaUdUjf  of  aiaerted  claims'  upon  Spain*  for  dama^^  and  injuries. 
Their  decision,  within  the  scope  of  tl^is  authority,  is  conclusive  and  final, 
and  is  not  re-ezaminable.  The  parties  must  abide  by  it,  as  the  decree  of 
a  competent  tribunal  of  exclusive  Jurisdiction.  A  rejected  cUtm  cannot 
be  brought  again  under  review,  in  any  judidal  tribunal  But  it  does  not 
naturally  follow  that  tliis  authority  extends  to  adjust  all  conAicting  rights, 
of  different  citizens,  to  the  fiind  so  awarded.  The  comniissioners  are  to 
look  to  tbv  original  claim  fo^  damages  and  injuries  againut  Spain  itself; 
and  it  is  wholly  immaterial,  who  is  the  legal  or  equitable  owner  of  the 
claim,  provided  he  is  an  American  citizen.  l212{ 

Afiter  the  vafidity  and  amount  of  the  claim  has  been  ascertained  bv  the  award 
of  the  eommissioneri,  the  rights  of  the  claimant  to  the  fund,  which  Imm  paa^l 
into  his  hands»  and  those  Si  others  are  left  to  the  ordinary  coui*m:  of  ju- 
dicial proceedinn,  in  the  established  Courts  of  Justice.  |212j 

In  general,  it  may  be  affirmed,  that  mere  personal  torts,  which  cue  with  tlie 
^uty,  and  do  not  survive  to  his  personal  representatives,  are  incapable  of 
passuig  by  assignment  {  and  that  vested  rightly  ad  rem  9J\d  in  re  ;  p<M<a- 
Dilities^  ooapM  with  an  interest  and  claim,  growing  out  of,  and  adhering 
to  property,  may  pass  by  assignment  {213j 

The  law  give^  to  tiie  act  of  abandonment  to  underwriters,  when  accepted, 
all  the  effects  which  the  most  accurately  drawn  assig^nmcnt  would  accom- 
plish. The  underwiAcr  then  stands  in  the  pUce  of  the  insured,  and  becomes 
legally  entitled  to  all  that  can  be  recovered  from  destruction.  }214{ 

It  is  clear,  that  the  right  to  compensation  for  damages  and  injuries,  to  which 
citizens  of  the  United  Statea  were  entitled^  and  which,  under  the  trca- 
tv  with  Spain,  were  to  be  the  subjects  of  compensation ;  passed  b^  oban- 
donnient  to  the  underwriters  upon  property,  which  had  been  seized  or 
captured.  {215| 

The  rMt  to  indemnity  for  an  unjustxapture,  on  the  soverei|^  i^  whether  re- 
me&ble  in  his  own  Coiurts,  or  by  his  own  eztraordinary  interposition,  or 
giants  upon  private  petition,  or  upon  public  negotiation « is  a  right  attach- 
ed to  the  ownership  Of  the  property  itself,  and  passes  by  cession  to  tlie 
account  of  the  ultimate  sufferer;  and  is  afterwards  assignable  to  the  per* 
son  to  whom  it  bad  been  ceded.  {215{ 

It  is  not  universally,  though  it  may  be  oidinarily,  the  test  of  a  right,  that  it 
may  be  enforced  in  a  Court  of  Justiee.  Claims  and  debts  due  by  a  sove- 
reign, are  not  commonly  capable  of  being  so  enforced.  It  does  not  follow, 
that  because  an  unjust  sentence  cannot  be  reversed,  that  the  party  injured 
has  lost  all  right  to  justice,  or  all  claim,  upon  principles  of  pubUc  law,  to 
remuneration.  }216| 

The  treaty  with  Spain  recognised  an  existin|^  righ|*in  the  aggrieved  parties 
to  compensation ;  and  did  not,  in  the  most  remote  degree,  turn  upon  tlte 
notion  of  donation  or  gratiii^.  It  was  demanded  by  our  government  as 
matterofrigfat,  and  as  Nuch  was  granted  by  Spain.  }217f 

The  right  to  compensation  from  Spain,  held  under  abandonment  made  to  un 
Vol.  I.  Bb 


Digitized  by 


Google 


IM  SUPREME  COURT. 

(yomegjrBel  aL  w.  Va«e.) 

dBnniten»  and  accepted  bj  tlieni»  for  difliagea  and  ii\{arie%  and  which 
were  to  be  ntiified  under  the  treaty  by  the  United  State*  i  pteed  to  the 
aaiffnees  of  the  bankrapt,  who  held  aiich  figfata  by  the  provisoni  of  the 
bankrupt  htw  of  the  United  Stateib  puied  Apiil'4^  1800.  {319| 

THIS  case  came,  before  the  CourL  by  writ  of  error  to  the  Cir- 
cuit Court  of  Pennaylvaiiia*  The  defendant  in  error  instituted 
liis  suit  against  the  plaintiffs  here,  who  were  the  surriving 
assignees,  under  a  commisBion  of  bankruptcy,  issued  against 
him'  under  the  Act  of  Congress  of  the  United  States,  for  es- 
tablishing a  uniform  system  of  bankruptcy  throughout  the 
United  States,  passed  April  5, 180a 

In  the  Circuit  C6urt,  a  judgment  was  entered  in  favour  of 
the  defendant  in  error,  the  parties  haTing  agreed  upofi  a 
case,  which,  if  required  by  either^  might  be  turned  into  a  spe- 
cial verdict,  subject  to  the  opinion  of  the  Circuit  Court — 

The  case  was:  that  Ambrose  Vasse,  previously  to  the  year 
1802,  was  an  underwriter  on  various  vessels  and  cargoes,  the 
property  of  citiz^s  of  the  United  States,  which  were  captur- 
ed and  carried  into  ports  of  Spain  and  her  dependencies;  and 
abandonments  were  made  thereof  to  the  said  Vasse,  by  the 
owners,  and  he  paid  the  losses  arising  thbrefroih,  prior  to  the 
year  1802, 

The  said  Ambrose  Vasse  became  embarrassed  in  his  affairs, 
and  his  Creditors  proceeded  against  him  as  a  bankrupt,  under 
the  Act  of  Congress  of  the  United  States,  for  establishing  an 
uniform  system  of  bankruptcy  tl^roughout  the  United  States.' 
An  as^i^ment  was  made  accordingly,  to  Jacob  Shpepiaker, 
who  is  since  deceased,  and  the  defendants,  Cornelius  Comegys 
and  Andrew  Pettit ;  who  proceeded  to  take  upon  themselves 
the  duties  of  assi^ees,  and  have  continued  tcr  discharge  the 
same.  The  certificate  of  discharge  of  the  said  Ambrose 
Vasse,  bears  date  the  28th  day  of  May,  1802. 

.In  the  year  1824,  the  suni  of  8846  dollars  14  cents,  was  re- 
ceived by  the  defendants  from  the  Treasury  of  the  United 
States;  being.the  sum  awarded  by  the  commissioners  sitting  at 
Washington,  under  the  treaty  of  amity,  settlement,  and  limits, 
between  the  United  States  of  America,  and  his  Catholic  Ma- 
jesty, the  kbg  of  Spain,  dated  the  22d  day  of  February  1819, 
on  account  of  the  captures  and  losses  aforesaid. 

On  the  9th  day  of  December  1823,  the  said  Ambrose  Vasse 
Med  a  bill  in  equity  in  the  Circuit  Court  of  the  District  of  Co- 
lumbia, claiming  the  sum  awarded  by  the  commissioners,  aud 
a  settlement  of  the  accounts  of  the  assignees.  This  bill  was 
inteuded  to  operate  udoU  the  funds  which  were  expected  to 
come  into  the  hands  of  the  »ent  of  the  assignees,  prosecuting 
for  them  the  claim  befol^  ue  commision^v ;  but  it  was  not 
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proceeded  on;  the  sigid  funds  having  been  received  by  another 
person,  , 

Tfaie  said  Ambrose  Vasse  made  a  retarn  of  his  eftcts  to  the 
commissioners  of  bankniptcy.  The  claim  upon  Spain  for  spo^* 
liations  was  not  in  the  schedule;  but  claims  upon  France 
and  Great  Britun  were. 

The  plaintiffs  in  error  made  the  following  points : 

1.  That  the  decree  of  the  commissioners  under  the  Ftorida 
treaty,  awarding  the  fund  to  the  assignees  of  Ambrose  Vasse* 
it  conclusive  in  their  favour,  and  against  him. 

ii.  That  if  the  claim  on  the  Spanish  government  was  not  le« 
gaily  the  subject  of  assignment,  and  therefore  did  not  pass 
under  the  bankrupt  proceedings,  to  the  assignees,,  it  could  not 
pass  under  the  abandonments  made  to  Ambrose  Vasse ;  who 
claims  the  ftmd,  not  as  the  original  proprietor,  but  through 
cessions  or  assignments  of  the  property  made  to  him  as  an 
underwriter. 

S.  That  this  claim,  as  an  incident  to  the  property  captured 
and  carried  into  Spanish  ports,  did  pass  under  iht  assignment 
of  the  bankrupt,  and  became  vested  in  his  assignees. 

The  case  was  argued  by  Mr.  J.  R.  Ingersoll,  and  Mr.  D.  B. 
Ogden,  for  the  plaintiffs  in  error;  and  by  .Mr.  Lee,  and  Mr.  C. 
J.  Ingersoll,  for  the  defendant. 

For  the  pluntiffs  in  error,  it  was  contended, 

1.  That  the  commissioners,  under  the  Florida  treaty  hadi 
fixed  the  relative  rights  of  the  j>arties,  by  awarding  the  fund  to 
the  assignees,  in  the  face  of  a  claim  presented  by  the  bankrupt 
himsel£  In  deciding  thus,  they  decided,  in  effect,  on  the  vaU" 
dity  and  operation  of  the  assignment.  The  proce^ing  wai  not . 
m€^]r  ear  parte,  but  afforded  to  the  bankrupt  an  opportunity 
to  exhibit  (lis  pretensions;  of- which  he  had  not  failed  to  avail 
himsel£  His  act  of  interposition,  was  manifested  by  a  bill  in 
equity,  filed  in  the  Circuit  Court  of  the  District  of  Columbia^ 
for  the  county  of  Washington,  in  December  1823 ;  in  which 
Ambrose  Vasse,  the  complainant,  states  the  facts  now  before 
this  Court,  aad  attempts  to  reach  the  fund,  not  (as  at  present,) 
Jfom  the  assignees,  but  agmnat  the  assignees ;  and  to  wrest  it^ 
not  frpm  the  commi8sioner&-<-but  from  the  Treasurer  of  the 
United  States,  who  acted  under  their  authority  and  decrees; 
and  was,  accordingly,  made  a  party  to  the  bilL  If  the  com- 
missioners have  reialy  decided  the  point— and,  in  so  doing,  they 
have  not  e&ceeded  their  jurisdiction;  no  appeal  lies  to  Ihia 
Court.  They  acted  under  a  treaty,  which  is  the  supreme  law ' 
of  the  land ;  and  no  other  tribunal,  however  exalted,  can  re- 
verse, or  interfere  with  their  decrees.  The  bill  ih  equity  ad- 
mits, that  Ambrose  Vasse  never  filed  the  original  claim* 
Hence,  it  appears,  that  all  the  documetits  in  support  of  it^ 
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xfeve  in  tlie  possession  of  his  assignees;  and  tiiey  enjoyed  tiiis 
evidence  of  ownership,  at  least  It  is  not,  however,  Tiecessary, 
ihat  the  award  of  the  commissioners  should  be  conclusive-»as 
the  case  of  the  plaintiffs  in  error,  is  sufficiently  strong  upon 
tlie  other  points,  which  have  been  decided  in  tlie  Court  be- 
low. 

2.  The  argument  of  the  defendant  in  error,  is  absolute  and 
un qualified— that  the  claim  which  has  yielded  the  fund  in  contro- 
versy, was  of  a  description  which  could  not  be  asngned  That  the 
right  to  receive^  did  not  exist  in  himself;  and,  therefore,  he 
could  not  transfer  it  to  others— that  he  had  nothing  to  assign— 
that  his  hopes  rested  on  the  will  of  an  uaccountablc,  because 
M>vercign  power,  who  might,  or  might  not,  realize  them — that 
no  legal  remedy  could  be  pursued;  and,  without  some  species 
of  remedy,  there  can  exist  no  right— that  a  claim,  to  be  assign- 
able, or  even  to  have  existence, -means  something  not  ideal,  or 
merely  precarious,  but  substantial,  and  susceptible  of  enfoHDC' 
ment — ^not  merely  to  be  thought  of,  but  pursued ;  and,  by  pos- 
sibility, to  be  gained.  Admitting,  for  a  moment,  both  the  po- 
sition and  the  mference,  the  shadowy  character  of  the  claim, 
and  the  impossibility  of  transferring  its  ownership,— and  whei-e 
does  the  defendant  in  error  stand  ?  His  right  to  sue  and  reco- 
ver, either  from  the  commissioners,  or  his  assignees,  is  deriv- 
ed through  exactly  the  same  sort  of  channel,  as  that  of  his  an* 
tagonists.  The  only  difference  is,  that  he  claims  tlirough  a  li- 
mited and  partial -assignment;  and  they  through  a  general  and 
all-comprehenx^'e  one.  He  was;not  the  original  owner.  He 
was  an  underwriter,  merely,  qn  the  property  lost ;  and,  when 
he  paid  the  losses,  he  received  the  assignments,  without  ait 
idea,  that,  at  a  distant  day,  this  would  be  the  shape  in  which 
they  would  develop  themselves.  He  made  his  assignment, 
when  every  thing  was  entirely  unchanged.  If  all  the  representa* 
tive  iutert»ts  are  to  be  disregarded,  and  tlie  political  bounty  is 
to  enure  to  the  first  proprietor;^  then  we  are  accountable,  notto^ 
Ambrose  Vasse,  the  underwriter^— but  to  the  original  proprie* 
tors  themselves.  If  the  opposite  argument  be  sound,  neither 
of  these  parties  is  entitled  to  the  money ;  and  then,  potior  est 
conditio  dlrfendeniia. 

Nor  does  the  defendant  in  error,  injudiciously  concede  any 
thing,  in  the  position  which  he  assumes.  He  has  no  standing 
without  it  Whatever  he  had,  in  the  shape  of  property,  pass- 
ed by  the  bankruptcy.  His  only  refuse,  is  in  the  sug^tion, 
that  thei*e  vrzs  nothing,  in  the  shape  of  property^  to  pass;  and 
then,  he  is  Unhappily  landed  here-^that  being  himself  a  claim- 
ant of  it,  as  propertv,  because  under  an  assignment— the  same 
argument  applies  with  equal  force  to  himseli^  and  heisi  exact- 
ly as  badly  situated,  as  his  opponents. 


Digitized  by 


Google 


JANUARY  TERM,  IBStB.  19r 

(Conegyi  et  aL  m.  Vane.) 

The  bankrupt  thought  the  claim  passed  by  the  assignm^t, 
and  intended  that  it  should— -for  claims  of  a  similar  chamfter, 
upon  the*  French  and  British  governments,  are  stated  among 
his  effects,  in  the  schedule  laid  before  the  commissioners. 
This,  upon  the  government  of  Spain,  was  omitted— probably, 
because  it  was  regarded  as  desperate,  not  being  then'induded 
In  any  treaty* 

S.  There  was  a  clear  property  to  be  assigned4  and  it  wot  a3i- 
signed  by  the  originai  owners  to  the  underwriter,  and  by  the 
underwriter  to  his  assignees. 

1.  Independently  of  all  questions  growins^  out  of  me^*  bank- 
ruptcy*—This  was,  in  its  nature,  peculiarly  the  subject  j^'aa* 
signment  In  matters  of  insurance,  there  was  a  time,  when  near- 
ly every  transfer  conaisted  of  a  claim  on  a^ foreign,  govern- 
ment No  neutral  vessel  could,  with  safety,  n^igate  the  ocean. 
The  attempt  led^  in  instances  innumerable,  to  capture  and  con- 
demnation. Insurances  were  resorted  to,  at  any  rate  of  pre- 
mium, however  extravagant;  and  the  little  chance  Of. hope  of 
redress,  or  indemnitv,  to  which  the  underwriters  succeeded, 
was  to  be  gathered  from  the  sense  of  justice  of  these  ruthless 
belligerents.  Hence,  transfers  of  these  claims^  were  of  perpe- 
tual occurrence.  Not  only  were  the  transfers  made,  and  deem- 
ed worthy  of  acceptance— but  our  American  Courts  of  Justice 
would  permit  no  recovery  from  the  insurers,  until  a  cession  had 
been  actually  made.  Brown  vs.  Phoenix  Ins.  Co.  4  JKmi.  45. 
Rhinelander  ««.  Penu.  tns.  Co.  4  Oranehj  42.  Not  only  this ;  the 
time  when  abandoment  cannot  be  made,  is  after  restitution— 
when  the  opposite  argument  supposes  the  right  only  begins. 
Adams  vs.  The  Del.  Ins.  Co.  3  Birm.  287.  Marshall  vs.  Thet 
Del  Ins.  Co.  4  Cranch^  202. 

The  claims  on  Denmark,  France,  England,  Naples,  and  Hol- 
land, comprise,  agreeably  to  u  sober  estimate,  seventeen  mil- 
lions of  dollars,  of  American  capital,  locked  up  in  the  coffers 
of  foreign  potentates ;  and,  long  since,  for  the  most  part,  re- 
imbursed to  the  original  proprietors,  and  resting  on  the  insur- 
ance offices,  to  an  immense  extent. 

Why  is  it,  that  a  policy  always  stipulates,  that  the  insured 
shall  sue,  labour.  Sec  after  capture,  and  even  after  condemna- 
tion; if  the  one  party  be  requiring,  and  the  other  underti^ung 
a  wild,  preposterous,  and  despairing  pursuit  ?  It  is  the  spes  re^ 
ameranai — ^the  incident  to  the  property,  or  substitute  for  it, 
which  is  transferred,  in  whatever  shape  it  may,  at  a  distant 
day,  present  itself;  although  the  transfer  may  be  in  form  of  the 
property  itseld  A  thing  need  not  be  in  possession,  to  be  trans- 
lemd.  It  may  be  on  the  other  side  of  the  globe.  It  need  not 
even  have  actual  existence,  to  be  the  subject  of  a  legal  con- 
tract of  transfer,  or  sale*   A  ship  out  of  time— the  hope,  or 
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chance  of  redemption,  is  sold  in  good  faith.  It  appearH»  aftei  * 
wards,  that  she  was,  at  the  time,  consumed  by  nre,  or  at  the 
bottom  of  the  sea.  Yet  the  contract  was  good. 

2.  As  a  matter  of  bankruptcy  concenif  and  to  be.  regulated 
by  the  principles  of  bankrupt  laws. 

The  treaty  itself  says  not  a  word,  as  to  the  penon  by  whom 
the  restored  property,  or  its  substitute,  is  to  be  received. 
It  merely  provides  and  awards  the  fund;  but  whether  for 
the  orij^nal  owner,  or  underwriter,  or  assignee,  is  submitted  to 
the  general  principles  of  established  law.  If  it  had  providedy 
eo  fiomtne,  for  the  bankrupt,  then  it  mieht,  indeed,  have  been 
considered  a  solace  for  his  general  misfortunes,  derived  from 
a  kind  but  ill-judged  policy;  and  thi» .political  bounty,  (as  it 
would  then  really  be,)  would,  perhaps,  flow  exactly  where  it 
was  directed.  But  the  argument,  founded  upon  the  idea  of 
political  bounty,  is  defective,  when  it  attempts,  on  that  ground, 
to  give  the  fund  tQ  the  bankrupt;  since  the  treaty  leaves  that 
point,  viz.  the  individual  object  of  its  kindness,  entirely  unde- 
fined. In  the  concatenatioo-of  inferences,  one  essential  link  is 
WAndng ;  namely,  that  the  particular  individual  is  to  be  reim- 
bursed.  But  why  should  the  underwriter  be  preferred  ?  He  is 
not  the  original  sufferer,  whose  feelinp;s  are  to  be  assuaged  ^ 
nor  the  final  loser,  whose  pecuniary  injuries  are  to  be  redress- 
)&d.  Had  the  violation  of  neutrality,  which  is  remedied  by  the 
treaty,  never  occurred,  the  property  would  have  remained  with 
the  tMurtd.  As  it  is,  the  underwriter  has  paid  the  Ipss,  but  he 
has  done  it  with  the  money  6f  his  creditors];  and  hence  theife- 
/Scvf,  manifested  in  his  bankruptcy.  The  real  losers,  then,  on 
principle,  have  the  fairest  claim  to  redress. 

As  to  the  propriety  of  adopting  bankrupt  laws,  there  may 
be  differences  of^opinion;  but  with  respect  to  their  object,  po- 
licy, and  true  application,  when  established,  there  can  be  none. 
They  are  not  technical,  but  substantial.  If  they  give  relief 
from  present  difficulties,  and  hope  and  energy  to*  future  exer- 
tions, it  is  in  consequence  of  entire  renunciation  of  all  benefit 
from  the  past  If  ingenuity  could  discover  means  by  which 
debtors,  notwithstandmg  their  seeming  surrender  of  all,  could 
still  retain  a  lurking  interest,  which  depwres  the  creditor  of  his 
expected  consolation;  it  would  not  be  surprisln^^  that  bankru]>t 
laws  should  be  for  ever  discountenanced  by  legislative  opposi- 
tion, and  that  one  general  mercantile  community  should  con* 
tinue  under  the  influence  .of  a  multitude  of  heterogeneous  insol- 
vent systems,  feeble  in  their  protection  of  the  debtor,  and  worse 
than  useless  to  the  creditor. 

It  were  extraordinary,  indeed,  if  the  effect  of  bankruptcy 
were  to  protect  previouslv  acquired  property.  But  for  htl  cer- 
tificate, execution  might  be  levied,  attachment  might  reach  the 
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fund^  the  wit  of  man  could  not  elude  the  scrutiny  of  the  law. 
Yet,  the  bankruptcy,  which  is  designed  to  facilitate  the  asser- 
tion of  these  rights,  if  the  present  effort  succeeds,  would  take 
theni  all  away. 

The  moment  one  becomes  a  bankrupt,  a  clear  line  is  drawn 
between  what  is  his,  and  what  is  his  creditors*.  The  faculties 
which  God  and  nature  have  given  him,  the  disposition  to  la- 
bour, and  the  capacity  for  exertion  of  mind  and  body,  are  his 
own,  inalienably,  and  nothing  can  deprive  him  of  them.  Even 
the  pergonal  claims  to  redress  for  bodily  wrongs,  which  grow 
out  of  his  person,  and  not  out  of  his  creditors'  property,  re- 
main. But  results  arising  from  the  investments  of  property, 
whether  voluntaiily  or  involuntarily  made,  however,  or  when- 
ever to  arise,  tracing  their  origin  to  previous  possessions,  are 
to  return  to  those  i¥ith  whom  they  originated,  and  who  did  but 
advance  them.  n»ince,  all  the  limitations  to  the  transfer  by 
bankruptcy,  are  reducible  to  three  classes.— 

1.  Such  as  may  never  happen,  being  not  merely  future  in 
their  actual  existence,  but  dependent  for  any,  even  a  prospec- 
tive existence,  upon  events  which,  perhaps,  never  may  occur. 

Of  this  description,  are  an  heir  apparent's  pretensions.  Moth 
V8.  Prome,  Amoier,  394.  A  pension  to  a  soldier,  who  may  die 
the  moment  after  bankruptcy.  Pay  to  an  officer.  Legacy  to 
a  bankrupt's  wife«  on  the  contingency  of  her  surviving  another 
person.     Krumbhaar  vs.  Burt,  S  Wash,  C.  C  Rep,  40u 

2.  The  lien  of  a  tradesman,  who  has  done  work  to  a  vesseL 
Shoemaker  vs*  Norris,  3  YuHes^  392. 

3.  Torts  which  require  an  action  in  a  personal  form.  Shoe- 
maker VI.  Kecley,  1  Yeates^  245.  Benson  vs.  Flower,  Sir  T. 
JoMS^  215. 

This  is  confined  to  mere  personal  wrongs,  not  growing  out  of 
property,  for  there  the  assignees  take,  even  though  the  injury 
be  accompanied  with  violence.  Eden's  B.  L.  235. 

Whatever  does  not  come  within  one  of  these  three  excep- 
tions, passes.  Hence,  almost  every  possible  variety  is  to  be 
found  u  the  English  cases,  which  are  frequent,  because  of  a 
continuance  of  bankrupt  laws  for  a  long  series  of  years.  1  Cook 
B.  L.  290.  365.   3  T.R.  88.  2  Vem.  432.   19  Vez,  432. 

It  was  decided  in  England,  nearly  a  century  ago,  that  the 
insurer  had  the  plainest  equity  in  the  J^ofld,  to  cl^m  the 
proceeds  of  prizes  taken  under  letters  or  reprisal,  after  they 
had  paid  the  original  owners.  Randal  vs,  Cochran,  1  Vez,  Sou 
98.  The  bankrupt  law  of  the  United  States,  makes  express 
provision  for  the  transfer  of  equitable,  as  well  as  legal  interests. 
Chief  Justice  Kent  recognises  our  principle,  in  its  largest  ex- 
tent, as  to  the  substitute  for  the  property,  while  he  asserts  that 
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there  was  no  existing  hope  of  recovery,  as  to  the  property  it. 
self.  Gracie  t^t.  N.  YT  Ins.  Co.  SJohn$.945. 
^  The  bankrupt  law  of  the  United  States,  in  piinciple  and  po- 
licy,, is  the  same^  with  the  BritisK  statutes  on  the  subject.  In 
terms,  so  far  as  it  applies  to  the  present  object,  there  is  no  dif- 
ference.   The  4^ciency  is  supposed  to  exist^^ 

1.  In  the  absence  of  the  phrase  of  the  statute,  (13  EKz.  c  7.) 
giving  to  the'  commissioners  power  **  over  all  such  interest  in 
lands,  as  the  bankrupt  may  lawfully  depart  withall.'* 

But  this  leaves  the  question  exactly  where  it  found  it ;  as  we 
are  upon  the  very  inquiry  whether  this  be  such  a  thing  as  he 
may  lawfully  depart  withall.  And  it  is  more  than  doubtful, 
whether  the  phrase  would  apply  to  the  kuid  of  interests  now 
in  contemplation. 

2.  In  the  supposed  non-application  of  the  18th  section,  which 
contains  the  words  poMnl(UUte9  rf  prq/U$.  It  is  supposed  thai 
this  clause  is  introduced,  not  for  the  purpose  of  conveying  the 
thing  contemplated,  but  merely  to  discover  any  thing  which 
may  fall  in  prior  to  the  certificate. 

It  is  apprehended  that  there  could  be  no  object  in  a  disco- 
very, except  to  transfer ;  and  it  matters  not  whether  the  trans- 
fer is  made  while  the  object  is  remote,  or  is  deferred  until  be- 
neficial possession  can  accompany  the  conveyance.  And  any 
things  falling  in,  would  become  property;  and  under  that  name, 
n^ust  then  and  at  all  time^be  disclosed. 

3.  In  the  absence  of  the  general  expression  in  the  statute,  6 
Geo.  4,  c.  16.  ^^That  this  act  shall  be  construed  beneficially  for 
creditors. " 

That  provision  is  not  necessary  for  the  present  object,  which 
is  attained  by  a  construction  founded  on  the  mere  ordinary  and 
inherent  policy  of  a  bankrupt  system.  The  result  is  reached 
by  Lord  Chief  Justice  Dallas,  in  an  opinion  delivered  at  Hilaiy 
Term,  59  Gio.  3,  several  years  before  the  statute  referred  to, 
had  any  existence.    Clark  vs.  Calvert,  8  Taunt.  742. 

Bankrupt  laws  are  supposed  to  place  the  assignees  in  tlie 
room  of  the  bankrupt,  in  the  ^*  same  situation,"  without  re- 
serve.    Cassell  V8.  Carroll,  11  Jf'heat.  152. 

The  intei-est  in  question,  however,  is  plainly  to  be  distin- 
guished from  a  mere  possibility;  which  is  *^an  uncertain  thing 
that  may  or  may  not  happen."  2LilL  Mr,  336. 

An  heir  presumptive  or  apparent,  may  have  an  expectation, 
but  no  right;  for,  the  ancestor  may  outlive  him,  or  otherwise 
dispose  of  the  inheritance.  Hence,  an  heir  apparent  may  be  a 
witness,  to  prove  the  title  to  land,  but  a  remainder-man  can- 
not. Smith  vs.  Blackham,  (I  SalL  283.)  A  reversion  absolute 
is  thus  a  very  different  thing.  Hence,  we  speak  of  th^  possi- 
bility of  a  reverter  which  cannot  be  assigned,  just  as  we  do  of 
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ihe  possibility  of  a  possession  which  can. — ^Lord  Mansfield,  in 
the  argument  i-cported  11  Tf%eat.  168,  On  the  Maryland  charter. 
A  debt  barred  by  the  Act  of  Limitations,  bankruptcy,  or,  per* 
hapsi  alienage — a  debt  of  a  foreign  minister,  infant,  or  married 
iroman,  are  not  mere  possibilities;  although  the  remedies  are 
at  least  as  defective,  and  apparently  inaccessible,  as  the  one  in 
question.  The  justice  of  a  claim,  and  its  assignable  proper- 
ties,  ai^  totally  distinct,  both  from  the  question  of  its  present 
or  future  character,  and  from  the  natui*e  and  even  existence  of 
a  remedy.  The  assignable  character  of  a  thing  depends  on  no> 
thing  technical,  or  choses  in  action  would  not  pass.  But  upon 
the  existence  of  right,  abstracted  from  the  consideration  of 
present  oi^  future  enforcement,  or  the  susceptibility  of  enforce- 
ment at  all,  from  the  possible  want  of  a  precise  remedy.  Can  there 
be  a  plainer  proposition  than  this? — that  he  who  unjustly  takes 
my  property  from  me,  ought  to  restore  it— in  other  words,  that  I 
ought  to  have  it  And  the  union  of  my  itle  to  have,  with  his  duty 
to  restore,  constitutes  a  rightful  claim.  The  immediate  wrong- 
doers, are  the  individuals  who  committed  the  depredations  on 
American  commerce.  The  sovereign  assumed  the  discharge 
of  these  obligations;  and  it  is  ia  pursuance  of  that  assumption, 
that  the  money  is  paid. 

The  right  might  possibly  \ye  deficient,  as  regarded  a  specific 
remedy,  and  yet  be  a  right  still ;  one,  susceptible  of  being  own- 
ed and  transfcn^ed,  though  not  advantageously  used.  But  this 
right  is  perfect  in  itself,  and  is  attended  with  a  corresponding  re- 
medy. The  error  which  lies  at  the  root  of  the  opposite  suggestion, 
consists  in  attaching  a  meaning  too  narrow  and  technical  to  the 
term  remedy.  In  a  judicial  Court  of  justice,  as  our  Courts  are 
organized,  perhaps  there  is  none.  The  division,  however,  into 
executive,  judiciary,  and  legislative  departments  of  govern* 
ment,  is  not  universal.  If,  as  it  may  be,  the  sovereign  is  the 
interpreter,  as  well  as  framcr  of  the  law;  that  is,  if  instead  of 
three  branches,  there  be  but  one,  or  rather  instead  of  their  be- 
ing separate,  they  are  united;  why  is  not  an  appeal  as  likely  to 
succeed  when  made  to  the  supreme  authority,  as  if  made  to 
what  is  usually  a  subordinate  department  ?  At  no  very  distant 
period  of  British  history,  the  king  himself  actually  attended 
m  person  in  the  Courts  of  Justice.  He  is  still,  in  contemplation 
of  law,  present,  m  aida  regis.  But  if  the  separation  be  entire, 
and  judicial  remedy  be  inaccessible,  all  being  referred  to  the 
supreme  power  aloQC ;  this  merely  reduces  the  difference  be- 
tween  us,  not  to  a  question  of  remedy  or  no  remedy,  but  the 
kind  or  quality  of  the  remedy,  whether  judicial  or  executivr^ 
If  this  be  the  narrow  line  of  separation,  and  so  it  is,  at  the 
worst,  surely  you  cannot  pronounce  the  one  every  thing,  the 
other  nothings— less  than  nothing;  that.,  a  perfect,  absolute,  and 
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i^corerable  right;  this,  a  shadowy  nonentily— a  phantom- 
something  ^Mess  even  th^i  a  hope." 

On  the  contrary,  it  is  a  fundamental  rule  of  presumption, 
that  sovereigns  will  do  justice  voluntarily.  It  is  the  basis  of 
international  law.  Hence,  the  broad  line  between  barbarous 
and  civilized  states.  What  sovereign  of  a  civilized  community 
ever  ventured  to  say,  ^*  he  acknowledged  no  law  but  his  own 
will,  and  set  at  defiance  all  remedy  but  that  of  force?"  There 
are  laws  among  nations,  just  as  well  defined,  and  about  as  little 
liable  to  be  broken,  as  those  of  particular  municipalities.  An 
American  officer  is  understood  to  have  applied  for,  and  obtain- 
ed,  compensation,  from  the  British  government.  An  American 
citicen  very  recently  made  similar  application,  with  similar 
success,  to  the  sovereign  of  France. 

But  it  is  more  than  presumption,  that  governments  will  do 
justice.  It  may  be,  and  often  is,  eitforcecL  They  are  compella- 
ble, by  a  code  which  is  as  effectual  in  its  sanctions,  as  it  i3 
clear  in  its  dictates.  Municipal  law  is  sometimes  interfered 
with,  by  limitations,  tenders,  and  reliefs;  but  contracts  and 
rights  are  not,  therefore,  extinguished.  There  are  places  where 
there  is  no  law.  In  China,  strangers  are  altogether  without 
the  means  of  redress.  Every  one,  with  regard  to  them,  is, 
whether  native  or  sojourner,  really  irresponsible,  and  acknow- 
ledges not  even  the  law  of  force.  Yet  bargains  are  made,  and 
transfers  are  executed  there,  every  day,  which  are  respected 
and  even  enforced  here.  If  one  steal  my  property,  and  take  re* 
fuge  in  the  suburbs  of  Canton,  does  it  cease  to  be  my  proper- 
ty?— ^may  I  not  retain  or  assign  the  ownership,  notwithstand- 
ing the  inaccessibility  of  the  thing  itself?  Principles  arc  esta- 
blished by  authority  and  precedrnt,  which  go  the  whole  length 
of  the  case.  The  decision  below  assumes  the  broad  ground, 
that  there  was  no  right,  either  in  Ambrose  Vasse  or  his  as- 
sigiiees,  or  the  originid  owners;  that  ^*  it  is  a  mere  exp^tancy^ 
but  without  hope,  because  without  right,  even  a  contingent 
one."  Elementary  writers  on  the  law  of  nations,  maintain  ver> 
different  principles,  OroHus^b,  3.  eh.  2.  8ec,  5.  2  BzUFl  5G8-9-- 
570.  Conformably  to  these  principles,  a  decision  was  pronounc- 
ed by  the  commissioners,  under  the  7th  article  of  the  British 
Treaty,  in  the  case  of  the  Betsey,  Furlong  master,  WlitatofC^ 
Lift  of  Fmchm/y  193,  ^c  The  newly  established  Republic  of 
Colombia,  has  set  a  noble  example  of  deference  for  these  dck:- 
trines,  by  reimbursing  to  the  sufferers  from  depredations  by 
their  cruisers;  the  whole  loss  and  interest,  and  fifty  per  rent, 
daniages  besides. 

The  best  securities  by  which  the  hold  on  property  is  main- 
tained, are  claims  on  sovereign  powers.  Government  stock, 
treasury  notes,  exchequer  bills,  are  all  of  this  description.  Yet 
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where  U  the  citizen  that  does  not  gladly  exchange  all  the  stead- 
fast earth-bound  projpcrty  he  has,  and  invest  it  in  this  more 
beneficialand  productive  possession  ?  Trover  and  trespass  may 
be  maintained  for  it,  contracts  may  be  made  with  regard  to  it, 
transfers  may  take  place  of  it — ^in  short,  there  is  no  criteiion 
of  property  or  ownership,  that  may  not  be  applied  to  what  is 
regarded  as  having  no  substantial 'existence.  A  bond  given  by 
the  King  of  Prussia,  declaring  himself  and  his  successors  bound 
to  the  holder,  was  held  to* pass  as  property  by  delivery;  Gor- 
gier  V9.  Mieville,  S  Bam.  ^  Cre$.  45.  Yet  where  was  the  judicial 
remedy,  if  the  crowned  obligor  had  refused  payment  ?  Even 
criminal  jurisprudence  gives  its  sanction  and  assent  to  these 
principles.  The  forgery  of  a  Prussian  treasury  note,  is  within 
the  statute,  43  Geo.  3.  c.  139.  sec.  1.  Rex  vs.  Manasseh  Gold- 
stein, 3  Brod.  4«  B.  aoi. 

The  decrees  of  a  foragn  government  are  firm  and  irrcversl- 
Ue,  only  with  regard  to  the  thing.  A  host  of  decisions,  from 
Hughes  and  Cornelius,  (2  Shower^  5242,)  down  to  Williams  vs. 
Armroyd,  (7  (Jnmchj  423,)  and  even  the  ApoUon  Eden  claimant, 
(9  Wheat.  302,)  confirm  this*  principle,  but  go  no  farther.  It 
required  a  constitutional  provision  to  render  adjudications  and 
decrees  conclusive  thcoughoutr-even  among  sister  states.  Re- 
dress, (if  the  thing  itself  b^  passed  away,)  is  substituted  in  some 
other  shape,  where  w  mg  has  been  done  by  the  decree ;  and  it 
is  the  more  necessary,  in  propoction  to  the  efficacy  and  conclu- 
siveness of  the  sentenc  by  which  the  specific  property  has 
been  irrevocably  withdrawn.  The  cases  provided  for  by  treaty, 
were  not  necessarily^  or  in  po«.it  of  fact  generally,  of  judicial 
condemnation  and  decree.  4'hey  were  of  mere  forcible  abduc- 
tion— and  placing  the  ships  and  car^;oes,  toriiously,  infra  pneri* 
dia,  for  which  mdemnity  is  provided,  not  by  restoring  the 
thing,  but  substituting  pecuniary  compensation. 

If  the  claim  were  originally  nothing,  yet  when  it  became 
substantial^  as  it  did  at  last,  by  the  interposition  of  the  govern- 
ment of  the  United  States ;  it  has  relation  back  to  the  former 
time,  and  makes  the  whole  available  a&  wiHo. 

For  the  defendant. 

The  case  states  that  the  money  was  paid  from  the  treasury, 
for  losses  provided  for  by  the  Florida  treaty ;  but  it  does  not 
state,  to  whom,  or  for  whom,  it  was  paid.  The  commissioners 
awarded  nothing  to  Vasse's  assi^inees,  but,  as  is  believed,  to 
certun  insurers,  who  claimed  the  funds.  No  doubt  their  award 
is  conclusive  on  its  subject  matter,  which  is  the  amount  and 
validity  of  the  claims.  By  the  eleventh  section,  they  were  to 
receive,  examine,  and  decide  upon  such  amount  and  validity. 
By  the  second  clause,  they  were  to  adjust  claims.  But  they 
bad  no  judicial  functlQii,  process,  or  power.     They  were  a 
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board  or  inquest,  to  ascertain  the  sum  of  claims,  and  certify  it 
to  the  treasury  for  payment.  But  parties  cQuld  not  litigate 
claim  >  before  the  commission^  which  had  no  faculties  of  a  ju- 
dicial character.  Neither  of  the  parties  to  this  suit  were  be- 
fore that  commission,  which  did  not  pretend  to  settle  to  whom, 
but  only  how  much  should  be  allowed  to  any  ostensible  claim- 
ant ;  leaving  it  to  the  ordinary  tribunals  to  determine  between 
disputants.  It  would  be  contrary  to  all  principles,  to  extend, 
by  construction,  the  powers  of  such  an  extraordinary  Court. 
In  Campbell  r*.  Mullctt,  (2  Swanst.  579,)  the  three  partieh 
before  the  board  did  not  each  and  all  claim  the  same  fund,  bui 
each  his  several  share  of  it.  There  was  no  conflict  of  parties 
before  the  commissioners;  but  as  the  French  partner  was-  an 
alien  enemy,  his  claim  to  part  was  rejected  on  that  ground.  In 
Randal  vs.  Cochran, (I  Vez.  «en.98,)  Lord  Hardwicke  rectified 
a  judgment  of  commissioners  appointed  to  distribute  prize 
money ;  and  the  Vice  Chancellor,  in  the  case  in  2  Staansfarij 
does  not  ascribe  to  the  commissioners  exclusive  jurisdiction, 
except  in  their  unrjuestionable  province.  Any  person  receiving 
money  by  award  of  the  commissioners,  under  the  Florida  trea- 
ty, holds  it  as  money  had  and  received  to  thf  use  of  all  and 
any  other  persons  capable  of  proving  a  right  to  it,  or  any  part 
of  it,  by  means  of  suit  at  law,  or  in  equity. 

The  main  question  may  be  considered,  first,  by  the  light  of 
the  common  law  ;  secondly,  by  that  of  the  English  bankrupt 
acts  and  adjudications ;  thirdly,  by  our  own. 

The  commissioners'  assignment  to  the  assignees,  is  of  es- 
tate atid  eftccts,  claims  and  demands.  The  money  in  dis^pute 
was  paid  as  indemnity  for  unlawful  seizures ;  art.  9  of  the  trea- 
ty— Laws  of  the  U.  S.  vol.  6.  620.  Vasse's  certificate  was  sign- 
ed in  1802.  Of  consequence,  there  was  no  indemnity  till  twenty 
years  afterwards.  Whatever  it  may  be,  it  is  certain  that  it  was 
not  specifically  assigned,  nor  is  it  alluded  to  in  the  inventory 
of  his  property.  If  it  passed,  therefore,  it  must  have  been  by 
mere  operation  of  law,  without  intention  of  parties ;  for  nei- 
ther bankrupts,  commissioners,  nor  assignees,  api>eur  to  have 
adverted  to  it  at  all.  Vasse's  claims  for  English  and  French 
spoliations,  are  mentioned,  because  tlicy  operated  on  his  own 
property  as  a  merchant.  But  whatever  claims,  if  any  he  had, 
as  an  insurer,  by  virtue  of  losses  made  good  by  him  to  other 
merchants,  are  no  where  specified  in  the  bankruptcy  proceed- 
ings. From  Vassc  or  from  the  commissioners,  the  assignees 
acquired  no  apparent  title.  Whatever  their  right  is  to  hold 
the  fund  they  have  got,  must  be  shown  independently  of  their 
title  papers,  which  are  altogther  silent  on  the  subject 

First:  All  the  analogies  from  the  common  law  arc  against 
It.     By  that,  even  a  cnaae  in  acHan  cannot  be  assigned,  nor 
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any  possibility  or  contingency,  unless  coupled  with  an  in- 
terest, or  in  equity.  2  Black.  Com.  293.  1  Com.  Dig.  696-7. 
Assignment,  C.  1,  2,  3.  ShqK  Touch,  259-40.  322.  11  Mod. 
152 — ^Archer  v$.  Bokenham.  1  P.  f-Fms.  574,  Wind.vt.  Je- 
kyl.  I  Stra.  132,  Marks  vs.  Marks.  This,  however,  was  not 
even  a  chose  in  action.  It  is  questionable  whether  ViLsse  could 
assign  it  hinMielf.  Yet  the  argument  is,  that  the  law  assigned 
it  by  consilructive  operation.  But  it  is  contended,  that  as  it 
was  assigned  to  him,  it  might  be  assigned  by  or  from  him. 
That  argument  confounds  specific  cession  with  the  construc- 
tive assignment,  inferred  from  operation  of  law.  The  mer- 
chants whom  Vasse  indemnified  for  losses  by  captures,  aban- 
doned and  ceded  to  him  specifically  the  corpus  and  the  spes 
TSCtperandL  Indeed,  neither  abandonment  nor  cession  is  ne- 
cessary; payment  after  total  loss,  acquires  the  title  transferred, 
without  either.  8  Johns.  237 — Gracie  vs.  The  New-York  In- 
surance Company.  But  the  postulate  here  is,  that  by  con- 
struction of  the  Act  of  Bankruptcy,  this  sovereign  boon  was 
transferred  by  Vasse  to  the  commissioners,  and  by  them  to 
the  assignees,  without  any  specific  or  intended  assignment  of 
it,  twenty  years  before  it  had  existence— that  such  was  the  in- 
tention of  the  legislaure  in  forming  the  Bankrupt  Act  If  so, 
certainly  all  the  familiar  doctrines  of  the  common  law  were 
dverlooked  by  them. 

2dly.  It  may  be  granted,  that  by  the  English  statutes  of  Eli- 
sabeth, James,  and  George,  concerning  bankruptcy,  and  their 
various  adjudications,  all  property  and  interest  pass  by  bank- 
rupt assignment.  I  agree  to  the  language  of  Ch.  J.  Dallas,  as 
quoted  from  8  Taunt.  74S-^very  beneficial  interest.  But  then, 
it  must  be  what  the  law  recognises  as  such,  «iot  every  popu- 
lar or  vulgar  notion  of  right  or  claim.  In  2  CkmL  />ig.  112,  title 
Bankruptcy,  note  m.,  the  cases  are  collected,  and  the  principles 
of  exception  will  be  found  as  well  adjudged  as  those  of  general 
rule.  After  the  extensive  provisions  of  the  statutes  of  Eliza- 
beth and  James,  in  1732,  came  the  Stat.  5  Geo.  2,  ch.  32,  enlarg- 
ing and  consolidating  the  system ;  and  superadding  the  phrase 
possibility  ofjitofts.  The  late  consolidating  Act  of  1825,  5  Geo. 
4,  cA.  16,  omits  that  phrase,  but  retains  the  legislative  injunc- 
tion, which  pervades  and  characterizes  the  English  system,  to 
construe  all  the  statutes  largely  and  liberally  for  creditors. 
Thus  enjoined,  the  Courts  have  gone  great  lengths  in  adminis- 
tering the  policy  of  the  bankrupt  laws.  In  exchange  for  per- 
sonal liberation,  they  have  required  the  surrender  of  all  con- 
yertible  property.  But  they  have  never  taken  any  thing  which 
the  bankrupt  himself  realizes  after  certificate,  nor  any  mere 
damage  demand,  though  suable  before  certificate.  Now  the 
fund  in  question,  was  a  demand,  if  any  thing,  for  damages  for 
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iartSf  and  realized  long  after  certificate.  The  English  system 
goes  no  further  than  estate  and  effects,  whether  g^K>ds  in  [k>s- 
session,  debts,  contracts,  or  choaes  in  aditm^  says  JBlackitont^  % 
vol.  484.  The  Act  of  George  IV".  consolidating  all  its  prede- 
cessors, is  also  limited  to  estate,  goods,  chattels,  debts,  and  the 
like.  Edm.  Ajpp,  25.  Not  a  word  of  it  applies  to  any  thing  but 
tangible  property,  for  which  there  is  right  of  action,  and  right 
of  action  is  nothing  less  than  right  of  possession.  6  T.  R.  684. 
Dommett  v<.  Bedford.  According  to  the  latest  and  most  emi- 
nent English  authorities,  mere  possibilities  are  not  deviseable, 
nor  do  they  pass  to  assignees  under  a  commission  of  bankrupt- 
cy. FrestmonJBBtaieaTS-^  PreitononMatraetsof  7?/fc*9S-5- 
£54.  The  whole  tenor  of  the  argument  of  the  Master  of  the 
Rolls,  in  the  case  of  Campbell  V8.  Mullet,  2  Swanst.  551,  is  to 
the  same  effect,  in  a  case  remarkably  similar.  The  question 
there  turned  on  partnership,  it  is  true;  but  the  reasons  submit- 
ted in  behalf  of  Vasse,  are  precisely  those  of  the  Master  of  the 
Rolls,  whose  decision  is  quoted  as  authority,  in  Gow  en  Part. 
315-16.  What  possible  construction  of  the  English  bankrupt 
law,  can  be  drawn  to  a  different  i*esult  ?  The  hope  in  quesdou 
is  not  a  thing  at  all,  much  less  a  cho$e  in  action^  No  right  of  ac- 
tion followed  it.  Possession  ofit  was  impracticable.  No  remedy 
would  reach  it  The  standard  of  remedy,  is  the  true  judicial 
test  of  right  To  say  that  this  is  but  ti  question  of  the  kind  of 
remedy,  is  a  mere  argument  of  terms;  for  who  can  sue  a  sove- 
reign ?  If  the  claim  cannot  be  made  in  and  through  a  Court  of 
justice,  it  is  no  claim.  .Even  the  political  right,  if  it  exist,  to 
petition  or  complain  to  executive  goyemment,  is  not  a  righl 
that  can  be  classed  with  legal  rights  or  claims.  A  mere  pos- 
sibility is  an  uncertain  thing.  S  Idh  Ahr.  343.  But  the  hope 
of  indemnity  from  a  foreign  sovereign,  is  the  merest  possibili- 
ty imaginable.  The  English  exceptions  are— 1.  Damages  for 
^orto  or  slander.  Sir,W.  Jones^  9,\5.  Benson  vt.  Flower.  2.  AH 
unliquidated  damages.  Doug.  5^SL  Good  title  vs.  North.  6  T, 
R,  489.  Banister  vs.  Scot  7  T.  R,  612.  Hammond  V8.  Toul- 
min.  3.  Any  mere  course  of  action.  8  Vez.  SS5^  ex  parte  mare*. 
3  ffils,  270.  Goddard  vs.  Vandcrheyden.  See  also,  1  Bam.  ^r 
ML  491.  Overseers  of  St  Martin  vs.  Warren.  3  Bingh.  154. 
Davies  vs.  Amott.  In  Watson  vs.  The  Ihs.  Co.  of  N.  A.,  1  Binn. 
47 J  it  was  left  to  a  jury  to  estimate  a  ^»es  recuperandL  But 
in  Gracie  vs.  The  hfew-York  Ins.  Co.,  8  Johns.  237,  this  pro- 
ceeding is  treated  as  preposterous.  A  fourth  class  of  cases  in 
England,  concerns  the  pay  of  public  officers,  which  never  passes 
by  bankrupt  assignment,  on  principles  of  public  policy.  The 
doctrine  of  possibility  of  interest,  is  settled  to  mean  a  legal  or 
practicable  possibility,  3  P.  Wms.  132,  Higden  vs.  Williamson. 
Not  any  or  every  possibility,  u2.385,  Jacobson  vs.  Williamson. 
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•Afi&L  694.  North  vs.  Frome,  S  JPfeiti^.  6n.  Carleton  vs.  Leigh- 
ton.  Cnandler  vs.  Gardner,  cit^  in  17  Fez.  33&Ud43.  Crutwell 
vs.  Lye.  It  is  not  by  the  force  of  the  phrase,  that  possibility  of 
interest  becomes  so  comprehensive  a  provision  in  the  English 
bankrupt  acts,  but  by  their  injunction  on  the  Courts  to  con- 
strue them  largely.  If  Vasse,  iuter  assignment,  and  before  cer- 
tificate, had  sued  for  slander,  or  personal  trespass,  the  as- 
signees would  have  no  rieht;  accerding  to  the  English  law,  to. 
whatever  he  recovered  alter  certificate.  Now,  the  indemnity 
in  question,  which  could  not  be  sued  for,  was  not  awarded  till 
after  certificate,  and  then  for  tarts  ex  deHcio.  Not  a  case  from 
the  English  codes  can  be  cited,  nor  a  principle,  which  sanc- 
tions the  assertion,  that  any  mere  possibility  would  pass  under 
such  circumstances.  All  the  cases  referred  to  in  the  opposite 
argument,  are  of  possibilities  coupled  with  interest,  and  in  some 
of  them,  the  exception  now  contended  for,  is  strongly  put.  3  71 
B.  88,  Jones  vs.  Roe.  No  English  authority  can  be  vouched 
by  the  assignees,  while  the  case  Ut  2  Swanstorij  the  authority 
of  Mr.  Preston,  and  the  analogies  of  all  their  established  ex- 
oapdons  to  the  general  rule,  concur  in  the  conclusion,  that  such 
a  possibility  as  th^t  in  question,  would  not  be  taken  by  a  com- 
missioner's assignment,  under  the  Acts  of  bankruptcy  in  Eng- 
land. 

3dly.  But  the  American  law  differs  materially  from  the  Eng- 
lish, on  this  subject  Bankruptcy,  in  England,  is  a  long  estab- 
lished system,  matured  and  formed  by  the  legislature,  and  sus- 
tained by  the  judiciary.  In  this  country,. it  had-  but  a  short- 
lived existence;  has  never  been  a  public  favourite,  and  tlic 
Courts  have  no  impulse  from  statutes  to  extend  it  by  construc- 
tion. The  whole  question  is,  what  is  the  true  interpi^etation 
of  the  Act  of  Congress  of  1800.  3  voLLaws  of  U.  S.  3£a  The 
5th,  6th.  13th  and  14th  Sections,  are  all  that  regulate  assign- 
ments, and  they  each  and  alV  uniformly  contemplate  property 
that  may  be  realised.  By  the  5th,  the  commissioners  are  to 
take  possession  of  the  property,,  and  deliver  the  effects  to  the 
assignees.  By  the  6th,  estate  and  effects  are  to  be  assigned; 
and  the  13th  provides  for  the  bankrupt's  debts  to  be  recovered. 
The  14th,  directs  the  tosignees  to  recover  his  property,  goods, 
chattels,  and  debts.  The  13th,  does,  indeed,  mention  claims, 
but  it  characterizes  them  as  «uch  as  are  suable,  attachable^  and 
recoverable  by  legal  process.  The  only  debateable  section  is 
the  ISth*  All  the  rest  exclude  every  idea  of  possibility,  con- 
tingency, damages,  or  the  like.  They  uniformly  treat  of  un-r 
eible  pronertyf  and  nothing  else.  The  15th  section,  copied 
from  the  firstsection  of  the  statute5  Oeo,  2,  provides  for  disclos- 
ure of  every  possibility  of  profit.  But  that  provision  is  con- 
fined to  the  discovery  4>f  the  bankrupt's  interests.    The  same 
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section,  when  it.comes  to  proyide  for  their  assignment^  returns 
to  the  word  estate*     The  intent  was  to  eviscerate  ex  M^pte^  iia 
account  of  every  thing  that  may  be  realised:  but  hot  compre- 
hending personal  demands  for  torta  and  damages. 

This  is  clear  from  the  50th  section,  which  provides  for  con- 
tingencies falling  due  before  certificate ;  a  superftuous  provi- 
sion if  the  19th  section  had  already  provided  u>t  thenu  These 
sections  would  be  in  conflict  otherwise.  .  But  the  meanitig  of 
this  voluminpus  Act  is  npt  to  be  taken  from  any  detailed  sec- 
tion«^  What  may  be  called  its  code,  is  to  be  found  in  the  whole 
taken  together.  The  26th  section,  allowing  a.  premium  for 
the  discovery  of  estate ;  the  29th  section,  compelling'  assi^^es 
to  exhibit  accounts  of  estate  and  effects;  the  5^  section,  direct- 
ing them  to  keep  books  of  receipts  from  estate ;  the  34th  sec- 
tion, authorizing  them  to  sell  the  estate  at  auction ;  the  5dd 
section,  making  an  allowance  for  support  out  of  the  estate;  and 
the  54th  section,  directing  a  deposite  of  the  money  proceeding 
from  the  estate;  all  these  sections  are  to  be  taken  with  the  5th, 
6th,  13th,  and  14th  sections,  already  analysed,  and  altogether 
demonstrate,  beyond  doubt,  that  property,  such  as  may  be 
possessed,  sued  for,  and  recovered,  taken  into  possession,  and 
turned  to  account,  was  intended  to  pass  by  conmiissibners*  as- 
signment, but. never  luiy  mere  con tine;encies,  with  which  no 
interest  is  coupled.  By  capture  and  demciio  it^ra prmaURdj  the 
property  insured  and  paid  for  by  Vasse,  was  lost  entirely.  No 
lawlul  reclamation  for  it  remained.  Tl&e  sufferer  was  the  ori- 
ginal owner,  by  whose  cession  both  ret  and  apes  were  transfer- 
red to  Vasse,  when  he  paid  for  the  losses.  But  this  transfer 
conveyed  to  him  no  chose  m  acHon,  because  there  can  be  none, 
without  a  right  of  action,  for  there  is  no  such  thing  as  right, 
without  legal  remedy.  S  Black.  Com.  123.  No  interest  exist- 
ed in  Vasse,  because  he  had  no  rights— no  claim,  because  a 
claim  is  a  demand  for  a  thing  put  of  possession.  Here  was  no 
jus  proaequendij  or  standi  in  jtuUcio;  no  demand  against  the 
Spanish  government,  or  our  own:  nothing;  of  which  any  judi- 
cature could  take  co^izance.  A  riffht  to  damages  benns 
when  an  injury  is  inflicted.  3  Biaek  Com.  11^  But  that  is  a  ' 
suable  right  of  municipal  cognizance.  So  a  captor  has  a  defen- 
sible and  imi^rfect  right,  after  capture,  but  oifly  because  the 
prime  Courts  are  open  to  him.  Whereas  Vasse  could  have 
sued  or  complained  no  where.  The  wrong  be  sustained  was 
by  a  tort  The  only  redress  was  sovereign  and  intemationaL 
The  wrong  was  belligerent.  The  claim  was  by  this  nation 
against  that.  There  was  no  arbiter,  and  war  wa&  the  only .  re-  * 
medy.  The  bounty  which  resulted  after  twenty  years*  negoti- 
ation. Was  a  sovereign  boon,  altogether  contingent,  g^tuitous, 
unliquidated,  and  fortuitous.    Spain  had  declined  in  power. 
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This  country  had  improTed.    Her  colonies,  our  neighbours, 
revolted,  after  our  example*    Florida,  her  province,  happened 
to  be  convenient  for  our  t^uital,  and  the  very  seizure  of  that 
province,  which  preceded  its  transfer,  was  not  only  atcidental. 
but  unauthorized.     GroCius  is  quoted  for  the  position,  that  au 
individual  right  exists  to  make  reprisal  for  wrong  suffered. 
But  bo^  Grotius  and  Rutherforth  speak  of  national^  not  indi- 
vidual redress.    Grotius  does  indeed  refer  to  Homer  for  the 
authority  of  Nestor,  who  is  reported  by  that  authority  to  have 
reprised  on  the  cattle  of  the  Eleans,  for  their  stealing  his 
horses.     But  this  is  not  modem  law,  if  it  be  even  Grecian, 
in  the  times  of  the  Iliad.   Individual  reprisals  are  unknown  to 
the  modem  law  of  nations,  especially  to  the  law  of  this  coun- 
try,  which,  by  written  constitution,  requires  a  law  enacted  iit 
form  to  make  war  lawful.    Vasse,  had  ao  right  to  claim  from 
Spain,  or  to  act  at  all*  He  could  do  nothing  but  submit.  Mr 
Pmkney^s  argument,  as  referred  to  in  the  case  of  the  Betsey, 
Furlong,  dees  not  contradict  this  position;  and  if  it  does,  h 
was  overruled  by  the  majority  of  the  commissioners,  to  whom 
it  was  addressed.     Brown  vs.  The  Phoenix  Ins.  Co.  4  Binn 
445,  and  Rhinelander  vs.  The  Pennsylvania  Ins.  Co.  4  Cra.  45, 
do  not  affect  the  question  of  an  assi^ment,  by  constmction  of 
the  Act  of  Bankruptcy— -and  that  is  the  only  question.     The 
sovereign  grant  was  appropriated  by  treaty  between  the  two 
nations.     It  was  distributable  by  the  United  States.    Similar 
claims  have  been  settled  with  the  Republic  of  Colombia,  and 
■arc  pendhig  against  France,  Naples,  and  Denmark.    The  op- 
posite argument  has  already  transferred  them  in  all  cases  of 
bankruptcy,  by  an  unsuspected  operation  of  law,  constmctively 
drawn  irom  an  expired  Act  of  Congress;  which  argument,  in 
like  manner,  has  disposed  of  all  the  pensions  or  gratuities' yet 
to  be  grafted  by  our  government  to  the  ofiicers  of  the  revolu- 
tion.   They  have  all  changed  hands,  unconsciously  to  the  own- 
ers, who  are  petitioning,  not  for  themselves^  but  the  assignees 
of  their  creditoijs,  in  all  instances  of  bankmptcy  or  insolvency. 
Can  such  an  operation  of  law  be  possible  or  tolerable  ?  Was 
such  the  intention  of  the  framers  of  the  Act  of  Congress,  to 
establish  an  uniform  system  of  bankmptcy  throughout  the 
United  States  ?   If  so,  and  by  dint  of  successful  hostilities,  a 
century  hence,  the  jrlaims  on  England,  whicR  have  been  relhi- 
quished  by  treaty,  should  be  revived  and  acknowledged,  their 
indemnity,  if  paid,  will  belong  to  assignees,  not  to  sufferers. 
That  the  parti<;s  in  this  instance  never  thought  of  such  result, 
has  been  shown.     If  Congress,  nevertheless,  so  enacted  it, 
such  enactment,  it  has  also  been  shown,  transcends  the  Eng- 
lish bankmpt  statutes,  and  contravenes  all  the  established  and 
familiar  principles  of  the  common  law.  It  may  be  added,  that 
Vol.  L  D  d 
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the  French,  it  is  believed  also  the  Dutch,  and  all  other  bank- 
rupt systems,  are  the  same*  By  the  French,  the  thin^  assign- 
ed, are  goods,  money,  furniture,  effects,  knd  chosea  m  action. 
Code  civ.  Commerce^  lAv.  3.  7tt.  prem.Dela  PdUUt,  sec  SL  No 
where  do  possibilities,  contingencies,  mere  rights  of  action  for 
tortn^  or  demands  for  unliquidated  damages,  pass  from  bank- 
rupts or  insolvents  to  their  assi^ees.  The  American  adjudi- 
cations  &re  uniform  and  strong  in  their  current  to  that  conclu- 
sion. 2  DaL  213 ;  Shoemaker  vs.  Keeley.  4  Serg.  fy  Rawl. 
28;  Sommer  va.  Wilt  9  Serg.  4-  RawL  248-9;  North  vb.  Tur- 
ner. 13  Serg.^  RawL  54;  O'Domiel  V8.  Seybert  I  Wasfi. 
C.  C  Rep,  l3;  Dnsar  va.  Murgatroyd.  3  Day^  272;  Bird  v$. 
€lark.  2  JVaah.  C.  C.  Rep.  406;  Krumbhaar  i;«.  Burt.  The 
last  case  is  in  point;  is  a  stronger  case  than  the  present;  and 
has  been  acknowledged  by  the  community  as  the  settled  law 
in  Pennsyiviania,  for  the  last  twenty  years.  To  inquire  whether 
the  possibility  of  Vassc*8  recovery,  would,  in  case  of  his  deaths 
have  passed  by  will,  or  in  course  of  administration,  is  but  pe- 
titioning the  principle  in- contest*  Even  conceding  the  afhrm< 
fitivt,  docs  not  affect  the  question  which  depends  on  the  con- 
struction of  the  Act  of  Congress;  'but  it  would  be  wrong  to 
concede  it  against  the  authority  of  Preston,  the  case  in  se- 
cond Stcwiatoi^  and  the  case  of  Ki-umbhaar  va.  Burt. 

Mr.  Justice  Story  dd.*vered  the  opinion  of  the  Court. — 
This  was  an  action  of  asatm^sU^  brought  by  Ambrose  Vassc, 
in  the  Circuit  Cpurt.  for  the  district  of  Pennsylvania,  to  reco- 
ver from  the  plaintiffs  in  error,  (who  were  defendants  in  the 
Court  below,;  a  certain  sum  of  money,  received  by  them  uu- 
der  the  following  circumstances  >— 

Previous  to  the  year  1802,  Vasse  was  an  underwriter  on  va-; 
rious  vessels  and  cargoes,  the  property  of  citizens  of  the  Unit- 
ed Stales*  which. were  captured,  and  carried  into  the  ports  of 
Spain  and  her  dependencies,  and  abandonments  were  made 
thereof  to  Vasse,  by  the  ownei^  and  he  paid  the  losses  aris- 
ing therefrom,  prior  to  the  year  1802.  Vasse  became  embai^ 
rasscd  in  his  affairs,  and  his  creditors  proceeded  against  him, 
as  a  bankrupt;  under  the  Act  of  Congress  of  4th  April  1800, 
ch.  19*  An  assignment  was  made  accordingly  to  Jacob  Shoe- 
maker, (who  is  deceased,)  and  the  defendants,  Coroegys  and 
Petti t,  who  proceeded  to  take  upon  themselves  the  duties  of 
assignees,  and  have  ever  since  continued  to  perform  the  same. 
Vasse  wa^  discharged,  under  the  commission;  and  his  certiii> 
calcof  discharge  bears  date  the  28th  of  May  1802..  In  the 
year  1824,  the  sum  of  8846  dollars  14  cents,  was  received  by 
the  defendants  from  the  Treasury  of  the  United  States ;  being 
the  sum  awarded^  bv  the  commitjsioners  sitting  at  Washington. 
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ander  the  treaty  with  Spain,  which  ceded  Florida  to  the  Unit- 
ed States,  dated  92d  of  February  1819,  on  account  of  the  cap* 
tures  and  losses  aforesaid.  On  the  9th  of  December  1823, 
Vasse  filed  a  bill  in  equity  in  .he  Circuit  Court  of  the  district 
of  Columbia ;  which  is  in  the  case ;  upon  which  it  seems  no 
final  proceedings  were  had  on  the  merits.  Under  the  commis- 
sion of  bankruptcy,  Vasse  made  a  return  of  his  eflccts  to  the 
commissioners ;  which  is  in  the  case. 

Upon  these  facts,  a  general  verdict  was  found  for  the  plain- 
tifl^  Vasse,  for  the*  sum  of  8846  dollars  14  cents,  subject  to  the 
opinion  of  the  Court,  with  liberty  for  either  party  to  turn  the 
same  into  a  special  verdict;  and  the  Circuit  Court  gave  judg- 
ment upon  the  facts  in  favour  of  the  original  defendant  The 
present  is  a  writ  of  error,  brought  for  the  purpose  of  ascertain* 
ing  the  correctness  of  that  judgment 

Three  questions  have  been  argued  at  the  bar.— 1.  Whether 
the  award  of  the  commissioners,  under  the  treaty  with  Spain, 
directing  the  money  to  be  paid  to  the  defefidants,  as  assignee^ 
of  Vasse,  (which  is  assumed  to  be  the  true  state  of  the  fact,) 
is  conclusive,  upon  the  rights  of  Vasse ;  so  as  to  prevent  his 
recovery  in  the  present  action.  S.  If  not,  whether  the  aban- 
donment of  the  vessels  and  cargoes  to  him,  as  underwriter,  by 
the  owners,  and  his  payment  of  the  losses,  entitled  him  to  the 
compensation  awarded,  independent  of  his  bankruptcy.  3.  If 
so,  then,  whether  his  right  and  title  to  the  compensation,  pass- 
ed by  the  assignment  of  the  commissioners  of  bankruptcy,  to 
the  defendants,  as  his  assignees,  by  the  true  intent  and  terms 
of  the  Bankrupt  Act  of  1800,  ch.  19. 

1.  As  to  the  first  point.— 

1.  The  treaty  with  Spain,  ot  the  22d  of  February  1819,  was 
satificd  on  the  13th  of  February  1821,  by  the  government  of  the 
United  Sl-tes.  In  the  9th  article  it  provides,  that  the  high* 
contracting  parties  *'  reciprocally  renounce  all  claims  for  da- 
mages or  injuries,  which  they  themselves,  as  well  as  their  re- 
spective citizens  and  subjects  may  have  suffered,  until  the  time 
of  signing  this  treaty;"  and  then  proceeds  to  enumerate,  in  se- 
parate clauses,  the  injuries  to  which  the  renunciation  extends. 
^  The  11th  article  provides,  that  the  United  States,  exonerating 
Spain  from  all  demands  in  future,  on  account  of  the  claims  of 
rheir  citizens,  to  which  the  renunciations  herein  contauied,  ex 
tend,,  and  considering  them  entirely  Cancelled ;  undertake  to 
make  satisfaction  for  the  same,  to  an  amount  not  exceeding  five 
millions  of  dollars.  To  ascertain  the  full  amount  and  validity 
<9f  these  claims,  a  commission,  to  consist  of  three  conimis*^ 
sioners,  &c.,  shall  be  appointed,  Sec,  and  within  the  space  of 
three  years  from  the  time  of  their  first  meeting,  shall  ^*  receive, 
Brmtrinr.  and  (fpctffe  ypmi  the  rtmovnf  and  rolidity  of  nil  clainU 
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included  wilhiu  the  descriptions  above  mentioued."  The  re- 
maining part  of  the  article  is.  not  material  to  be  mentioned. 

It  has  been  justly  remarked,  in  the  opinion  of  the  learned 
Judge  who  decided  this  cause  in  the  Circuit  Court;  that  it  does 
not  appear,  from  the  statement  of  facts,  who  were  the  persons 
who  presented  or  lttig;ated  the  claim  before  the  Board  of  Com- 
missioners; nor  whether  Vasse  himself  was  before  the  board; 
nor  who  were  the  parties. to  whom,  or  for  whose  beneSt,  the 
award  was  made.  vVe  do  not  think  that  the  fact  is  material, 
upon  the  view  which  we  take  of  the  authority  and  duties  of 
the  commissioners.  The  object  of  the  treaty  was  to  invest  the 
commissioners  with  full  power  and  authority  to  receive,  exa- 
mine, and  decide  upon  the  amount  and  validity  of  the  asserted 
claims  upon  Spain,  for  damages  and  injuries.  Their  decision, 
within  the  scope  of  this  authority;  is  conclusive  and  final.  If 
they  pronounce  the  claim  valid  or  invalid,  if  they  ascertain  the 
amount,  their  award  in  the  premises  is  not  re-examinable.  The 
parties  must  abide  by  it,  as  the  decrre  of  a  competent  tribunal 
of  exclusive  jurisdictiotu  A  rejected  claim  cannot  be  brought 
agaki  under  review,  in  auy  judicial  tribunal;  an  amount  once 
fixed,  is  a  final  ascertainment  of  the  damages  or  injury.  This 
is  the  obvious  purport  of  the  language  of  the  treaty.  But  it 
does  not  necessarily  or  naturally  follow,  that  this  authority,^  so 
delegated,  includes  the  authority  to  adjust  all  conflicting  rights 
of  different  citizens  to  the  fund  so  awarded.  The  commission-: 
ers  are  to  look  to  the  original  claim  for  damages  and  injuries  \ 
against  Spain  itself,  and  it  is  wholly  immaterial  for  this  pur- 
pose, upon  whom  it  may,  in  the  intennediate  time,  have  de- 
volved ;  or  who  was  tlie  original  legal,  as  contradistinguished 
from  the  equitable  owner,  provided  he  was  an  American  citi- 
zcti.  If  the  claim  was  to  be  allowed  as  ag^ainst  Spain,  the  pre* 
^ent  ownership ^  of  it,  whctlicr  in  assignees  or  personal  repre- 
sentatives, or  bona  fide  purchasers,  was  not  necessary  to  be  as- 
certained, in  order  to  exercise  their  functions  in  the  fullest 
manner.  Nor  could  they  be  pi^sumed  to  possess  the  means  of 
exercising  such  a  broader  jurisdiction,  witn  due  justice  and  ef* 
feet.  They  had  no  authority  to  compel  parties,  asserting  con- 
flicting interests,  to  appear  and  litigate  before  them,  nor  to 
summon  witnesses  to  establish  or  repel  such  interests;  and  un- 
der such  circumstances,  it  cannot  be  presumed,  that  it  was  the 
intention  of  either  government,  to  clothe  them  with  an  autho- 
rity so  summary  and  conclusive,  with'^means  so  little  adapted 
to  the  attainment  of  the  ends  of  a  substantial  justice.  The  Va- 
lidity and  amount  of  the  claim  being  once  ascertained  by  th^ir 
award,  the  fund  might  well  be  permitted  to  pass  into  the  hands 
of  any  claimant;  and  his  own  rights,  as  well  as  those  of  all  others, 
who  asserted  a  title  to  the  fund,  be  left  to  the  ordinary  course 
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of  judicial  proceedings  m  the  established  Cottrt^  wherc^  re- 
dT^ess  could  be  administered  according  to  the  feature  and  exlent 
of  the  rights  or  equities  of  all  the  parties.  We  are  therefore 
of  oplmoiii  that  the  award  of  the  commissioners,  in  whatever 
form  made,  presents  no  bar  ta  the  action,  if  the  plaintiflf  is  eti  titled 
to  the  money  awarded  by  the  commissioners.  The  case  of 
Campbell  W  Mulleit,  2  ^wamton's  R^.  551,  is  distinguisha- 
ble- The  ciaim  in  that  case  had  been  laid  before  the  commis- 
sioners, and  rejected  by  them,  on  the  ground  that  the  party  wis 
alien  enemy;  and  if  so,  he  certainly  did  not  ct^me  into  the  pur- 
Ticw  of  the  treaty.  It  was  not  pretended,  that*  the  party  had 
an^  title  to  the  indemnity,  unless  it  could  be  decmeti  partner^ 
abip  property,  and,  as  a  partner*  he  was  entitled  to  share  in  it 
The  Court  considered  that  it  ivas  not  partnership  property  in 
which  he  had  a  titlej*— that  his  claim  to  any  portion  of  it  had 
been  rejected,,  upon  the  ground,  that  nch  claim  was  not  within 
the  treaty;  a^d  the  indemnity  had  been  granted  to  the  other 
partners,  for  their  shares  only,  of  thejoint  property,  and  they 
look  GO  more  than  their  own  sharea.  The  Court  then  proceed- 
ed, upon  the  ground,  that  there  neither  was  an  originaJ,  nor  ft 
derivative  title,  to  the  indemnity,  in  the  party  now  seeking  to 
set  it  up.  If  an  f^stgnment  had  been  shown  from  them  to 
hira,  of  their  own  interest  in  the  claim  or  award,  before  or  af- 
ter it  was  made,  the  case  might  have  admitted  of  a  very  dif- 
ferent consideration.  Whatever,  therefore,  might  be  the  au- 
thority of  that  case  upon  general  principles  j  upon  which  it  f« 
unnecessary  to  pass  any  opinion » it  is  inapplicable  to  the  pre^ 
seiit 

fL  The  neatt  question  is  aot  noticed  In  the  opinion  of  tho. 
Circuit  Courts  turns  upon  the  nature  and  effect  of  an  aban- 
donment, for  a  total  loss  to  the  uader writers.  Much  argu- 
ment h'a»''been  employed,  and  many  authorities  introducedp. 
to  prove  what  rights  and  interests,  possibilities  and  expectan- 
cies, may  or  briay  not  pass  by  assignment ;  we  do  not  thlnlt  It 
necessary  to  review  lhcse  authorities^  or  the  principles  upon 
which  they  depend,  upon  the  pi^scnt  occasion.  In  general,  it 
it  may  be  affirmed,  that  mere  personal  tort  ft  ^  which  die  with  the 
party,  and  do  not  survive  to  his  personal  r*^  present  at  ive,  are  not 
capable  of  passing  by  assigmnait;  and  that  vested  rights  af/ 
rem  and  in  rf,  possibilities  coupled  with  an  interest^  and  claim.'s 
growing  out  of,  and  adhering  to  property,  may  pass  by  assign- 
ment But  the  material  consideration  here,  is,  whether  upon 
the  principles  of  the  law  merchant,  the  right,  title,  inte*  ?st  or 
possibility,  (call  it  which  you  may,)  to  the  indemnity  awarded 
in  this  case,  did  not  pass  by  the  abandonment  to  Vasse* 

We  do  not  think,  that  upon  an  examination  of  the  doctrines 
of  insurance*  therp  is  any  riifTirnlty  in  thi^  part  of  the  case.     It 
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does  iiot  appear  on  the  record,  whether  there  was,  m  thU  in* 
stance,  anv  formal  instrument  of  abandonment  or  not,  nor  is  it 
material,  tor  the  law  gives  to  the  act  of  abandonment,  when  ac- 
cepted, all  the  effects,  which  the  most  accurately  drawn  assig:n- 
ment  would  accomplish.  By  the  act  of  abandonment,  the  in- 
ftured  renounces  and  yields^up  to  the  underwriter  all  his  right, 
title,  and  claims,  to  what  may  be  saved;  and  leaves  it  to  him 
to  make  the  most  of  it,  for  his  own  benefit.  The  underwriter 
then  stands  in  the  place  of  the  insured,  and  becomes  legally  en* 
titled  to  all  that  can  be  rescued  from  destruction.  Thin  is  the 
language  of  the  elementary  writers,  and  is  fully  borne  out  by 
Mr.  Marshall  and  Mr.  Park,  in  their  treatises  on  insurance. 
Jfor.  <m  Ins.  B.  1  a  14.  Park  on  Ins.  eh.  9,  p.  228. 279.  **  Where, 
(savs  Mr.  Marshall)  as  in  case  of  capture,  the  thing  insured, 
and  every  part  of  it,  is  completely  gope  out  of  the  power  of  the 
insured,  it  is  just  and  proper,  that  he  should  recover  at  once, 
as  for  a  total  loss,  and  leave  the  spes  recuperandi  to  the  insurer; 
who  will  have  the  benefit  of  a  recapture,  or  of  any  other  acci- 
dent, by  which  the  thbg'may  be  recovered.**  Mr.  Park  uses 
equ^y  «trong  language — he  says  "  the  insured  has  a  right  to 
call  upon  the  underwriter  for  a  total  loss,  and  of  course  to  aban- 
don, as  soon  as  he  hears  of  such  a  calamity  having  liappened; 
bis  claim  to  an  indemnity  not  bein^  at  all  suspended,  by  the 
chance  of  a  future  recovery  of  part  of  the  property  lost^  because 
by  the  abandonment,  that  chance  devolves  upon  the  underwrit- 
ers.? It  is  very  clear,  that  neither'of  these  learned  writers  meant 
to  confine  these  remarks  to  cases,  where  the  specific  property 
itself,  or  its  proceeds,  were  restored ;  for  the  whole  current  of 
their  reasoning,  in  the  context,  goes  to  show,  that  whatever  may  be 
afterwards  recovered  or  received,  whether  in  the  course  of  ju- 
dicial proceedings  or  otherwise,  as  a  compensation  for  the  loss, 
belongs  to  the  underwriters ;  and  for  this  purpose,  they  refer 
to  the  case  of  Randall  vs.  Cochran,  (1  Vez.  98.)  before  Lord 
Hardwicke,  where  this  very  point  was  adjudged^  In  that  case, 
the  king  had  granted  letters  of  reprisal  against  the  Spaniards, 
for  the  benefit  of  his  subjects,  dn  considci*ation  of  the  fosses 
which  they  had  sustained  by  unjust  captures,  and  he  appointed 
commissioners  lo  distribute  the  produce  of  these  reprisals 
among  the  sufferers;  and  the  commissioners  would  not  suffer 
the  underwriters,  but  only  the  owners,  to  make  claim  for  the 
losses;  although  the  owners  were  already  satisfied  for  their  loss, 
by  the  underwriters.  Lord  Hardwicke  decreed,  that  the  owner 
should  account  for  the  same  to  the  underwriter;  and  said,  ** the 
person  who  originally  sustained  the  loss,  was  the  owner,  but 
after  satisfaction  made  to  him,  the  insurer.  No  doubt,  but  from 
that  time,  as  to  the  goods  themselves,  if  restored  in  specie,  or 
compensation  made  tor 'them,  the  bsured  stood  as  a  trustee  for 
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the  insurer,  in  pro^rtion  to  Tvhat  he  paid,  although  the  com^ 
missioners  did  right  to  avoid  being  entangled  in  accounts,  and 
.in  adjusting  the  proportion  between  them*  Their  commission 
was  limited  in  time ;  they  saw  who  was  owne^;;  nor  was  it  ma- 
terial to  whom  he  assigned  his  interest,  as  it  was  in  effect  after 
satisfaction  made/*  This  jl^fise  n^ilccts  no  inconsiderable  light 
upon  the  point  already  discussed,  as  to  the  conclusiveness  of 
the  award  of  the"  commissioners*  But  it  is  decisive,  that  thf 
assignment  by  abandonment,  is  competent  not  only  to  [>a8S 
the  property  itself,  or  its  proceeds,  if  restoi*ed,  after  an  unjust 
capture,  but  also  any  compensation  awarded  by  way  of  indem- 
nity therefor.  The  case  before  Lord  Hardwicke,  was  the 
stronger,  because  the  indemnity  was  awarded  to  the  party  by 
his  own  sovereign,  and  not  by  the  sovereign  of  the  captors. 
'Mr.  Marshall  and  Mr.  Park  manifestly  contemplate  the  case 
as  establishing  the  principle,  that  anv  indemnity,  however  aris^ 
ing,  is  a  trust  for  the  underwriters,  after  they  have  paid  the  loss. 
Parkanlna.  ch.  8,j9.  2£9.  Mar.  otilns.  B,  1,  ch.  14,$  4. 

The  case  of  Oracle  v$»  The  New-York  Insurance  Company, 
(8  Johns.  R.  2dr,)  recognises  the  same  principle,  in  its  full  ex- 
tent. .  That  was  a  case  of  abandonment  after  a  capture,  and 
where  there  had  been  a  final  condemnation,  not  only  by  the 
Courts  in  France,  but  an  express  confirmation  of  the  condem- 
nation by  the  sovereign  himself.  One  question  was,  whether 
the  jury  were  at  liberty  to  deduct  from  the  total  loss,*^the  value 
of  the  ipe«  reciferandL  The  Court  held  that  they  were  not. 
Mn  Chief  Justice  Kent,  in  delivering  the  opinion  of  the  Court, 
said;  *^if  France  should,  at  any  future  period,  agree  to,  and 
actually  make  compensation  for  the  capture  and  condemnation 
in  question,  the  government  of  the  United  States,  to  whom  thi; 
compensation  would,  in  the  first  instance,  be  payable,  would 
become  trustee  for  the  party  having  the  equitable  title  to  the 
reimbursement ;  and  this  would  •cleai^ly  be  the  defendants  [the 
underwriters,]  if  they  should  pay  the  amoupt,  &c.'*  The  case 
o^  Watson  vs.  The  Insurance  Company  of  North  Ameiica,  (1 
JKrm.  22.  47,)  proceeds  upon  the  same  principles.  It  admite 
that  the  apes  TtcupeT0j}dx  passes  by  an  abandonment  to  the  un- 
derwriter; and  the  question  there  was,  whether  its  value,  when 
not  abandoned,  was  to  be  deducted  from  the  i<^\  losa.  We 
consider  it,  then,  clear,  upon  authority,  that  the  right  to  the 
compensation  in  this  case,  was  in  its  nature  assignable,  and 
passed  by  abandonment  to  Vasse ;  and  upon  principle,  we 
should  arrive  at  the  same  conclusion.  The  right  to  indemni- 
ty for  an  unjust  capture,  whether  against  the  captoro  or  the 
sovereign;  whether  remediable  in  his  own  Courts,  orj^yliis 
own  extraordinary  interposition  and  grants  upon  privale  peti- 
tion, or  upon  public  negotiation,  is  a  right  attached  to  the 
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ownership  of  the  property  itself,  and  passes  by  cession  to  the 
use  of  the  ultimate  suJTerer.  If  so  assignable  to  Vasse,  it  was 
equally,  b  its  own  nature,  capable  of  assignment  to  others;  and 
the  only  remaining  inquiry  would  be,  whether  it  had  so  passed 
by  assignment  from  him. 

The  case  of  Campbell  vs.  Mullet,  (2  Swanstariy  551,)  already 
adverted  to,  has  been  pressed  upon  the  attention  of  the  Court 
as  indicating^  certainly  not  as  deciding,  a  doctrine  somewhat 
different     in  that  case,  the  compensation  had  been  awarded 
by  the  commissioners  under  the  British  treaty  of  1794,^ to  Ame- 
rican cidzens,  for  unjust  captures  made  by  British  cruisers ; 
and  there  had  been  condeomations  by  the  highest  appellate 
Courts  of  prize.     One  argument  was,  that  the  compensation 
so  granted,  was  not  to  be  deemed  amerc  donation  to  the  par- 
ties who  received  it  for  their  own  use,  but  an  indemnity.     The 
Mastei*  of  the  Rolls,  in  answer  to  this,  said :  ^^  It  is  said  that 
the  sums  awarded  by  the  commissioners  ai^c;^  not  matter  of 
bounty  or  donation.    Can  they  be  a  matter  of  right  ?  What  is 
right!   That  which  may  be  enforced  in  a  Court  of  Justice. 
Had  the  parties,  whose  property  was  condemned  by  irrevoca- 
ble sentence,  any  right  ?    What  they  obtain  after  that  condem- 
nation, is  not  founded  in  ri^ht,  but  in  policy  between  the  na- 
tions, providing  compensation  to  individuals,  who  have  lost 
propertv  by  sentences,  which  are  thought  unjust    The  grounds 
of  relief  before  the  commissioners,  are,  the  want  of  any  re* 
dress  in  any  niunicipal  Courts.  Whatever  the  individual  ob- 
tains is  not  on  the  ground  of  right,  or  private  property,  but  of 
hardship  and  injustice.     Though  this,  therefore,  is  not  a  case 
of  pure  donation,  as  of  a  gift  without  any  thing  in  the  nature 
of  a  consideration,  yet  for  the  purpose  of  being  contrasted  with 
property  or  right,  it  is  a  donation,  not  a  restoration  of  a  for- 
mer right,  but  from  a  new  fund,  belonging  to  an  independent 
autiiority,  a  gruit  to  the  sufferer  for  what  he  lost''    Such  is 
the  language  of  the  learned  Judge,  and  we  cannot  say  that  tlie 
reasoning  is  at  all  satisfactory.     It  is  not  universally,  though 
it  may  ordinarily  be  one  test  .of  rights  that  it  mav  be  enforced 
in  a  Court  of  Justice.     Claims  and  debts  due  from  a  sove- 
reign, are  not  ordinarily  capable  of  being  so  enforced.  Neither 
the  King  of  Great  Britain,  nor  the  government  of  the  United 
States,  is  suable  in  the  ordinary  Courts  of  Justice,  for  debts  . 
due  by  either.  Yet,  who  will  doubt,  that  such  debts  are  rights  t 
It  does  not  follow,  because  an  unjust  sentence  is  irreversiblct 
that  the  party  has  lost  all  right  to  justice,  or  all  claim,  upon 
principles  of  public  law^  to  remuneration.    With  reference  to 
mere  municipal  law,  he  may  be  without  remedy ;  but  with  re- 
ference to  prmciples  of  international  law,  he  has  a  right,  both 
to  the  justice  of  his  own  and  the  foreign  sovereign,    The  ther 
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ory,  too,  that  an  indemnification  for  unjust  captures  is  to  be 
deemed,  if  not  a  mere  deviation,  as  in  the  nature  of  a  donation, 
as  contrasted  with  right,  is  not  admissible.  It  is  reasoning 
against  the  clear  text  of  the  treaty  itself.  What  says  the  trea- 
ty of  1794,  $  7  ?  That  where  American  citizens  have  sustained 
losses  or  damages,  ^^by  reason  of  irregular  or  illegal  captures, 
or  condemnations  of  their  vessels,  or  other  property,  under 
colour  of  authority  or  commissions  from  His  Majesty,  and 
adequate  compensation  cannot  be  obtained  by  the  ordinary 
course  of  judicial  tribunals,  full  and  complete  compensation 
for  the  same  will  be  made  by  the  British  government  to  the 
said  complainants.**  The  very  ground  of  the  treaty  is,  that 
the  municipal  remedy  is  inadequate;  and  that  the  party  has  a 
right  to  compensation  for  illegal  .captures,  by  an  appeal  to  the 
justice  of  the  government.  It  was  never  understood,  that  the 
case  was  one  to  which  the  doctrine  of  donation  applied.  The 
right  to  compensation,  in  the  eye  of  the  treaty,  was  just  as  per- 
fect, though  the  remedy  was  merely  by  petition,  as  the  right 
to  compensation  for  an  illegal  conversion  of  property,  in  a  mu- 
nicipal Court  of  Justice.  The  case  of  Randall  vt.  Cochran, 
(1  Per.  98,)  stands  upon  the  true  ground.  It  considers  the 
right  of  indemnity  as  travelling  with  the  Tight  of  property.  In 
that  case  it  might  have  been  said«  in  answer  to  the  claims  of 
the  underwriters,  that  they  had  no  title,  because  it  was  a  case 
of  donation  by  the  crown,  out  of  funds  provided  by  reprisals. 
So,  perhaps,  the  commissioners  thought;  but  Lord  Hardwicke 
decided  otherwise.  There  cannot  be  a  doubt,  that  if  the  party 
injured  had  died  before  or  after  the  treaty  was  made,  and  com- 
pensation had  been  subsequently  decreed,  it  would  have  been 
assets,  and  distributable  as  such,  in  the  hands  of  his  executors 
and  administrators.  The  remarks  which  have  been  made  upon 
this  case,  are  equally  applicabk  to  the  pi*ov4sion8  for  indemni- 
ty, under  the  treaty  with  Spain.  It  recognised  an  existing 
right  to  compensation,  in  the  aggrieved  parties,  and  did  not,  in 
the  most  remote  degree,  turn  upon  the  notion  of  a  donation  or 
gratuity.  It  was  den^anded  by  our  government  as  matter  of 
ririit,  and  as  such  it  was  granted  by  Spain. 

We  may  now  come  to  the  point^  which  indeed  is  the  only 
one  of  any  intrinsic  difficulty  in  the  cause — whether  the  right, 
so  vested  in  Vasse,  to  compensation,  passed,  under  the  bank- 
ruptcy assignment,  to  his  assignees  ?  That  this  is  a  question 
free  of  doubt,  will  not  be  affirmed  by  any  person  who  has  tho- 
rcaighly  examined  it,  or  read  with  care  the  elaborate  opinion  of 
the  Court  below.  The  true  solution  of  it  must  be  found  in  a 
just  exposition  of  the  object,  intent,  and  language  of  the  Sta- 
tute of  Bankruptcy  of  1800,  ch.  19.  The  Act  logins  by  an 
enumeration  of  the  pei*sons  who  are  liable  to  be  declared  bank- 
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rupts,  and  among  them  are  ^*  underwriters  or  marine  insure 
crs."  This  plainly  shows  the  sense  of  the  legislature,  that 
such  persons  might,  by  the  ordinary  course  of  their  business, 
be  reduced  to  insolvency,  and  be  justly  placed  within  the  bene^ 
ficiai  operation  of  such  a  law.  It  tends  also  to  the  presurop* 
tion,  that  it  might  have  been  the  intent  of  the  legislature,  that 
the  rights  devolved  upon  them,  from  the  nature  of  the  losses 
for  which  they  were  liable,  so  far  as  under  any  circumstances 
they  might  or  could  be  valuable  rights,  should  be  available  as 
a  fund  for  the  benefit  of  their  creditors,  in  case  of  their  bank- 
ruptcy. As  the  legislature  meant  to  exonerate  the  underwrite 
er  li'om  all  future  liability  for  his  debts ;  it  would  seem  ni^tural 
that  the  claims  abandoned  to  him,  whigh  might  constitute  the 
whole  of  his  effective  estate,  should  be  vested  in  his  assignees, 
for  the  benefit  of  his  creditors.  If  he  possessed  claims  by 
abandonment,  to  the  amount  of  100,000  dollars,  which  might, 
by  future  events,  be  rendered  nore  or  less  productive,  and 
which  might  be,  (as  they  have  often  been,)  saleable  and  trans* 
fcrrible  in  the  market ;  such  funds,  pi*esent  or  expectant,  might 
well  be  deemed  within  the  legislative  policy,  and  fit  to  pass  to 
the  creditors  by  assignment.  It  might  otherwise  happen,  that 
large  recoveries  might  ultimately  vest  in  the  bankrupt,  for  his 
own  exclusive  bendit,  upon  rights  pre-existent,  and  vested 
at  the  time  of  his  bankruptcy.  If  such  a  course  of  legislation 
would  not  be  unnatural,  let  us  next  see  what  is  the  precise  lan- 
guage of  the  statute  itself.  The  fifth  section  declares,  that  it 
shall  be  the  duty  of  the  commissioners,  ^fter  the  party  has 
been  declared  a  bankrupt,  ^^  to  take  into  their  possession  all 
the  estate,  real  and  peraotud^  of  every  nature  and  description, 
to  which  the  bankrupt  may  be  entitled,  either  in  law  or  equity, 
in  any  manner  whatsoever,  &c.;  andalso  to  take  into  their  pos- 
session, and  secui*e,all  deeds  and  books  of  accounts^  papers  and 
writings,  belonging  to  the  bankrupt;  and  shall  cause  the  same 
to  be  safely  kept,  until  assignees  shall  be  chosen,  or  appoint- 
ed." 

These  words  arc  certainly  very  general  and  comprehensive. 
'*  All  the  estate,  real  and  personal,of  every  nature  and  descrip- 
tion, in  law  or  equity,"  are  broad  enough  to  cover  every  de- 
scription of  vested  right  and  interest,  attachea  to  and  growing 
out  of  property.  Under  such  words,  the  whole  property  of  a 
testator  would  pass  to  his  devisee.  Whatever  the  aaministi;a- 
tor  would  take,  in  case  of  intestacy,  would  seem  capable  of 
passing  by  such  words.  It  will  not  admit  of  question,  that  t)ie 
rights  devolved  upon  Vasse,  by  the  i  bandonment,  could,  in 
case  of  his  death,  have  passed  to  his  personal  representative; 
and  when  the  money  was  received,  be  distribtttable,  as  assets. 
Why  then  shoukl  it  not  be  assets  in  the  hands  of  the  assignees? 
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Cotlsidering  it  in  the  light  in  which  Lord  Hardwicke  viewed 
it,  as  an  equitable  trust  in  the  money;  it  is  still  an  interest,  or 
at  all  events,  a  possibility  coupled  with  an  interest.  Besides, 
<*  all  deeds,  books,  accounts,  papers,  and  writings  of  the  bank- 
rupt,** are  to  be  taken  into  possession.  Now  the  abandon- 
ment, and  other  documents  connected  with  it,  fall  precisely 
within  these  terms;  and  as  we  shall  immediately  see,  whatever 
is  taken  possession  of  by  the  commissioners,  is  to  be  passed 
to  the  assignees.  The  sixth  section  provides  *^  that  the  com- 
missioners shall  assign,  transfer,  or  deliver  over,  all  and  singu- 
lar the  said  bankrupt's  estate  and  effects  aforesaid,  with  ^^ail 
muniments  and  evidenees  thereof,"  to  the  assignees  so  chosen. 
And  for  the  most  part,  the  words  ^^  estate  and  effects"  are 
used  throughout  the  Act,  as  descriptive  of  the  property  passing 
under  the  assignment  The  11th,  12th,  and  13th  sections  of 
the  Act,  respect  more  particularly  the  transfer  of  the  real  es- 
tate, of  the  mortgaged,  and  of  the  debts  of  the  bankrupt.  It  is 
only  necessary  to  say,  that  they  contain  no  language  abridging 
the  proper  infei^ences  deducible  from  the  language  of  tlie  fifth 
section. 

The  18th  section  contains  provisions  respecting  the  surren- 
der and  examination  of  the  bankrupt,  and  are  very  material.  It 
provides,  that  upon  such  examination,  he  shall  **  fully  and  truly 
disclose  and  discover  all  his  or  her  effects  and  estate,  real  and 
personal,  and  how  and  in  what  manner,  and  to  whom  and  up- 
on what  consideration,  and  at  what  time  or  times,  he  or  she 
hath  disposed  of,  assigned,  or  transferred,  any  of  his  or  her 
goods,  wares^  or  merchandise,  moneys,  or  other  effects  and 
estate;  and  of  all  books,  papers,  and  writings,  relating  ther^ 
unto,  of  which  he  or  she  was  possessed ;  or  in  which  he  or  she 
was  in  any  ways  interested  or  entitled,  or  which  any  person  or 
persons  shall  then  have,  or  shall  have  had  in  trust  for  him  or  her, 
or  for  his  or  her  use,  at  any  time  btfare  or  after  the  issuing  of 
the  said  commission ;  or  whereby  such  bankrupt,  or  his  or  her 
family,  then  hath  or  may  have^  or  expect  anyproJU^  possibUUy  of 
profit^  beneJUyOr  advantage  whatsoever^  ^e."  It  then  goes  on  fur- 
ther to  provide,  that  the  bankrupt  shall,  upon  such  examinar 
.  tion,  execute  in  due  form  of  law,  such  conveyance,  assurance, 
and  assignment,  of  his  or  her  estate,  whatsoever  and  whereso- 
ever, as  shall  |>e  deemed  and  directed  by  the  commissioners  to 
vest  the  same  iti  the  *'  assignees;"  and  atso  requires  the  bankrupt 
to  deliver  up  ^*  all  books,  papers,  and  writings  relating  there- 
unto," which  are  in  his  possession,  custody,  or  power,  at  the 
time  of  the  examination:  upon  his  default  in  these  particulars, 
he  is  deemed  a  fraudulent  bankrupt,  and  deprived  of  a  right  to 
a  certificate  of  discharge,  and  subjected  to  severe  punishments. 
If  there  were  any  doubt  upon  the  meaning  of  the  language  of 
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the  fifth  section,  we  think  it  is  cleared  up  and  illustrated  by 
that  of  the  present.  Here,  the  words  ^profit,  posmbiUty  of  pro- 
JUjben^  or  advantage  whatsoever,"  are  used,  and  show  that 
mere  interests  in  presmtij  and  capable  of  present  enjoyment, 
were  not  alone  within  the  scope  of  the  legislative  enactments, 
Imt  also  all  such  interests,  or  possibilities  of  interest,  as  might 
thereafter  beneficially  arise  from  present  vested  rights.  It  ex- 
tends to  such  effects  and  esUte,  ^<  whereby  the  bankrupt  then 
hath,  or  may  have  or  expect  any  profit"  It  has  been  suppos- 
ed, that  this  clause  looks  solely  to  property,  which  was  not  ca- 
pable of  assignment,  at  the  time  of  the  bankruptcv,  because  not 
then  vested;  inasmuch  as  the  bankrupt  himself  .and  not  the 
comniissioners,  is  required  to  make  an  assignment  of  it. .  If 
this  were  so,  it  would  not  affect  the  present  case,  because  we 
are  of  opinion,  that  the  claim  under  consideration,  was  coih- 
pletely  vested  in  right  and  interest  in  Vasse,  at  the  time  of  his 
bankruptcy.  We  think,  however,  that  this  clause  does  not  jus- 
tify so  niarrow  an  interpretation.  The  disclosure  is  required  of 
estate  and  effects,  in  which  the  bankrupt  was  interested,  as  well 
btfore  as  after  the  issuing  of  the  commission;  and  the  bankrupt 
is  required  to  execute  conveyances,  not  of  such  estate  and  ef- 
fects merely,  as  accrueid  after  the  commission,  but  of  his  es- 
tate, ^whatsoever  and  wheresoever."  The  object  of  the  provi- 
sion was  to.4nake  such  conveyances  auxiliary  to,  and  confirm- 
atory of  the  assignments  made  by  the  commissioners;  and  we 
believe,  that  in  practice,  it  was  so  generally  understood  and  act- 
ed on,  while  the  statute  was  in  force.  The  50th  section  of  the 
Act,  has  been  supposed  to  demonstrate  the  correctness  of  the 
construction  of  the  statute  contended  for  by  the  counsel  for  the 
original  plaintiff-  It  declares  ^^  that  if  any  estate,  real  or  per- 
sonal, shall  deicendj  revert  tOj  or  become  vested  in,  any  person, 
after  lie  or  she  shall  be  declared  a  bankrupt,  and  before  he  or 
she  shall  ot^tain  a  certificate.  Sec.  all  such  estate  shall,  by  vir- 
tue of  this  Act,  be  vested  in  the  said  commissioners,  and  shall 
be  by  them  assigned  and  conveyed  to  the  assignees,  8cc.  This 
section  plainly  refers  to  estate  to  which  the  bankrupt  had  no 
right  or  title  whatever,  in  law  or  equity,  vested  in  interest  or 
in  possession,  at  the  time  of  his  bankruptcy.  The  cases  put^ 
are  of  property  descending,  reverting  to,  or  becoming  vested 
in  the  bankrupt  In  respect  to  a  descent  cast,  after  the  bank- 
ruptcy, it  is  manifest,  that  nothing  could  pass  by  any  antece- 
dent assignment  ofthe  commissioners. 

The  heir,  during  the  lifetime  of  his  ancestor,  has  no  right, 
claim,  title,  or  interest,  in  the  ancestral  estate.  It  is  a  mere 
naked  expectancy,  Hable  to  be  defeated  at  the  will  of  the  an- 
cestor at  all  times;  and  in  no  just  sense,  a  possibility  of  inte- 
rest, a  rigHt  in  the  thing  itself.     The  other  words,  <<  reverting 
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tO|  or  become  vetted"  in  the  bankrupt,  require  a  like  inters 

'pretation.  They  allude  to  cases  where  the  party  had  nothing 
vested  in  him,  as  a  subsisting  interest,  either  absolute  or  con- 
tingent, in  ent  or  injuhiro^  until  after  the  bankruptcy:  and 
when  any  such  interest  falls  in  before  the  Certificate  of  di»> 
charge*  xhe  connnissioners,  atid  not  the  bankrupt,  are  to  as- 
&ign  It;  a  circumstance  which  demonstrates  that  no  stress  ought 
to  be  laid  upon  that  part  of  the  I  f)th  section,  already  alluded  to, 
respectiDg  a  conveyance  by  the  bankrupt  himself;  except  as  a 
coxifinnation,  and  not  as  a  principal  assurance.  It  seems  to  us 
then,  that  the  50th  section  aids^  rather  than  shakes  the  inter- 
pretation of  the  statu te,  which  has  been  already  announced. 

'  It  applies  to  no  possibility  of  profit,  benefit,  or  advantage,  vested 
at  the  time  of  the  bankruptcy,  (a&  the  present  case  is;)  but  to  in- 
terests accruing  to  the  party  for  the  first  time,  dejure  as  well 
as  dejacio,  after  the  bankruptcy-  This  view  of  the  matter  ren- 
ders It  unnecessary  to  consider,  whether  there  is  any  substan- 
tial diHercnce  between  the  English  statutes  of  bankruptcy  and 
our  dwn,  on  this  subject^  and  of  course,  in  the  authorities  ap- 
plicable to  it  Our  opinion  proceeds  upon  the  purview  and' 
objects,  and  on  the  terms  of  our  own  statute;  and  we  are  accord- 
ingly of  opinion,  that  the  judg^nent  of  the  Circuit  Court  ought 
to  be  reveraedt  and  a  judgment  entered  in  favour  of  the  original 
defendants.  It  is  to  be  understood,  that  upon  the  last  point, 
this  is  the  opinion  of  the  majority  of  the  Court. 

The  cause  must  be  remanded,  with  directions  to  enter  a 
judgni^ent  accordingly,  for  the  original  defendants. 

This  cause  tame  on,  fcc  on  consideration  whereof.  It  is  or- 
dered and  adjudged  by  this  Court,  that  the  judgment  of  the 
said  Circuit  Court,  in  this  cause,  be  and  the  same  is  hereby  re- 
versed  and  annulled — and  that  a  judgment  be  entered  in  the 
suit,  in  favour  of  the  plainddRs  in  error,  Cornelius  Comegys 
and  Andrew  Pettit;  and  the  cause  remanded  to  said  Circuit 
Court,  with  directions  to  enter  judgment  for  the  plaintiffs  in 
error  in  this  Court,  Cornelius  Comegys  and  Andrew  Pettit, 
accordingly. 
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Charles  W.  Karthaus,  Plaintiff  iir  xrror,  vs.  Frakoisoo 

YlLAS  T  FbRRBR  and   OtHSRS,   DsFENDAim  Ur   KRROR. 

Tbere  is  t  chat  of  caset»  upon'twardi»  to  be  found  in  tiie  book%  in  which 
arbitratort  have  been  held  to  more  than  ordinary  atrictnefl,  in  purauinff 
the  termi  of  the  flubmitdon«  and  in  awarding  upon  the  aereral  distinct 
matteiw  8ubmitted«  upon  the  ground  of  thii  tubnuaiion  being  condition- 
aly  ita  qmod.  But  the  rule  is  to  be  understoodt  with  this  qual^cation  i 
that  in  order  to  impeach  an  award  made  in  pursuance  of  a  conditiomd 
submisnont  on  the  ground  of  part  only  of  the  matters  in  cdntrorersy  hav- 
ing been  decided,  die  party  must  dUUndfy  show,  that  there  were  other 
porats  in  difference,  of  which  express  notice  was  giren  to  the  arbitimtbrs ; 
and  that  they  n^ected  to  determine  them.  {32r| 

One  partner,  during  the  continuance  of  the*  partnership,  cannot  bind  the 
other  partner  to  a  submission  of  the  interesta  of  both,  to  arbitration  i  but 
he  might  bind  himself  so  as  to  submit  his  own  interests  to  such  decision. 
1228} 

It  b  a  settled  rule  in  the  construction  of  awards,  that  no  intendment  shall 
be  indulged  to  overturn  an  award,  but  every  intendment  shall  be  allowed 
to  uphold  it  {238J 

If  a  submission  be  of  all  actions,  real  and  personal,  and  the  award  be  only 
of  actions  personal,  the  awanl  b  good;  for,  it  shall  be  presumed,  no  ac- 
tions real  were  depending  between  the  parties.  {328} 

When,  upon  a  submiasion  by  one  partner  of  all  matters  in  controveny  be-, 
tween  the  partnership  and  the  person  entering  into  the  agreement  of 
reference ;  an  award  was  made,  directing  the  payment  of  money,  in  ah 
action  on  the  bond,  (b  abide  by  the  a^ihird  i  the  oreadi  assgned,  vras^  that 
the  partner  who  agreed  to  the  reference  did  not  pav,  Stci  this  is  a  suffici- 
ent assignment  of  a  breach,  as  he  only  who  agreied  to  the  reference  was 
bound  to  pay.  {231} 

ON  the  16th  of  January  ISSd,  the  plaintiff  in  error  gave  an 
arbitration  bond,  in  the  usual  form,  with  sureties,  to  the  de- 
fendants in  error,  in  which  it  was  set  forth,  tta^  **  whereas 
certain  disputes,  differences,  and  controversies,  have  arisen,  and 
are  still  depending,  between  the  above  bounden  Charles  W. 
Karthaus,*^  acting  for  the  late  house  of  Charles  W.  Karthaiis  8c 
Co.  and  himself,  -und  the  above'  named  Francisco  Yllas  y  Fer- 
rer, and  Josef  Antonio  Yllas,  for  the  ending  and  determining 
the  disputes,  differences,  and  controversies,  aforesaid,  and  aU 
actions,  suits,  claims,  and  demands  whatsoever,  concerning  the 
same,  the  said  parties  have  agreed  to.  refer  the  same  to  the 
award,  judgment,  and  determination,  of  Lewis  Brantz  and  Hen- 
ry  Child,  ^th  of  Baltimore,  merchants;  arbitrators  indiffer- 
ently chosen,  and  named  b^  and  on  behalf  of  the  said  parties, 
to  award,  order,  arbitrate,  judge,  and  determine,  concerning 
the  same.  And  if  the  said  arbitrators  cannot  determine  the 
same,  that  then  the  same  shall  be  fully  ended  and  determined 
by  €  third  person,  to  be  by  them  chosen  as  an  umpirCi  in. such 
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manner  as  hereinafter  is,  in  that  behalf,  mentioned  and  ex- 
pressed. 

*<  Now,  the  condition  of  this  obligation  is  Such,  that  if  the 
above  bound  Charles  W.  Karthaus,  his  heirs,  executors,  ad- 
ministrators, and  every  of  them,  shall  and  do,  for  and  on  his 
and  tlieir  parts,  in  and  by  all  things,  stand  to,  obey,  abide,  peN 
form,  fulfil,  and  keep  the  award,  arbitrament,  order,  determma- 
tion,  final  end,  and  judgment,  which  shall  be  by  them,  the 
aforesaid  arbitrators,  maide,  of  and  concerning  the  premises, 
and  of  all  disputes,  differences,  actions,  suits,  claims,  and  de- 
mands whatsoever,  tduching  and  concerning  ^e  same,  so  as ' 
such  award,  arbitrament,  determination,  final  end,  and  judg- 
ment of  the  said  arbitrators,  of  and  in  the  premises,  be  by 
them  made  and  given  up  in  writing  under  both  their  hands  and 
seals,  ready  to  h.e  delivered  to  each  of  the  said  parties  in  con- 
troversy, in  fifty  days  from  the  day  of  the  date  hereof. 

^^  And  if  they  the  said  arbitrators,  of  and  in  the  said  premis- 
es, cannot  agree,  end,  and  determine  the  same,  in  fifty  days 
from  the  day  of  the  date  hereof,  that  then  if  the  said  Charles 
W.  Karthaus,  his  heirs,  executors,  administrators,  and  every 
of  them,  shall  and  do,  for  and  on  his  and  their  parts,  in  and 
by  all  things,  stand  to«  obey,  abide,  perform,  fulfil,  and  keep  the 
award,  arbitrament,  and  umpirage,  of  the  above  named  arbi- 
trators, and  such  third  person  and  umpire,  as  they-^he  said  ar- 
bitrators shall  indiflcrently  name,  elect,  and  choose,  for  the  end- 
ing and  determining  the  same  premises,  or  a  majority  of  them, 
so  as  such  award,  umpirage,  and  judgment  of  tlie  said  arbitra- 
tors and  umpire,  or  a  majority  of  them,  of  and  concerning  the 
same,  be  by  them  So  made  and  given  up  in  writing,  under  their 
hands  and  seals,  ready  to  be  delivered  to  each  of  the  said  par- 
ties in  controversy,  in  sixty  days  from  the  day  of  the  date  here- 
of. This  obligation  to  he  void  and  of  no  eiiect,  otherwise  the 
same  shall  remain  in  full  force'and  virtue." 

Upon  this  reference,  the  following  award  was  made,  under 
the  hands  and  seals  of  the  arbitrators  and  the  umpire. — 

We,  the  undersigned,  Henry  Child,  and  Lewis  Brantz,  as 
arbiti*atoi*s,  and  Michael  M'Blair,  as  umpire,  acting  in  virtue 
of  the  annexed  bond  or  instrument  of  writmg,  do  hereby  award, 
and  adjudge,  that  the  late  firm  of  Charles  W.  Kai*thaus  &  Co. 
pav,  or  cause  to  be  paid,  unto  Francisco  Yllasy  Ferrer  and  Jo- 
set  Antonio  Yllas,  or  their  representatives,  the  sum  of  four- 
teen hundred  and  seventy-five  dollars,  for  a  balance  of  the  ge-, 
neral  account  current  between  the  parties;  and  also  the  sum  of 
thirteen  hundred  and  ninety-eieht  dollars,  for  a  balance  arising 
out  of  the  moneys  recovered  for  the  brig  Arogante  Barcelo-' 
ncse  and  cargo;  in  which  %ward,  a  parcel  of  cutlasses,  or  their 
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proceeds,  are  considered  as  becoming  the  propetty  of  said 
Vilas  y  Ferrer. 

Given  under  our  hands  and  seals,  in  Baltimore,  this  8th  of 
March  1828. 

To  an  action  on  the  bond,  agidnst  the  plaintifi  in  error,  he 
pleaded  the  condition,  and  that  no  award  had  been  made.  The 
defendante  in  error  replied,  and  answered,  and  set  it  out  as  stat- 
ed ;.  and  there  was  a  demurrer  to  the  replication,  which  the 
Court  oyerruled,  and  a  judgment  was  entered  for  the  plaintiff 
below.  In  this  judgment  error  was  alleged ;  and  before  th^* 
Court,  the  plaintiff  in  error  sought  to  maintain-^ 
.   1.  That  the  award  is  not  agreeable  to  the  submission. 

2.  It  is  not  certain,  final,  and  mutual. 

S.  It  directs  an  act  to  be  done  by  strangers. 

4.  It  is  defective  in  other  respects. 

The  case  was  argued  by  Mr.  Hoffman,  and  Mr;  Mayer,  for 
the  plaintiff  in  error;  and  by  Mr.  Wirt,  Attorney  General,  for 
the  defendants. 

For  the  plaintiff  in  error.— 

The  object  of  the  submission  was,  to  have  all  the  matters 
in  controversy  adjusted  by  the  arbitrators,  and  the  words  *»cer- 
tain  disputes,"  so  meant  and  intended,  2  Caines'  Bqf.  SSa  15 
John.  Rip.  197.  Chm.  Dig.  Arbitraiwn^  4  D. 
^  1.^  This  was  a  submission  between  all  the  parties,  the  plain- 
tiff in  error,  and  the  firm  of  which  he  wasra  member,  there 
bfeing  partnership  and  individual  disputes;  and  the  award  does 
not  apply  to  all,  but  only  to  the  plaintiff  in  error.  It  should 
profess  to  decide  e.very  thing' in  the  premises. 

The  submission  being  conditional,  Ua  quody  the  referees  were 
boun4  to  pursue,  strictly,  the  submission  in  all  its  t^rms,  and 
to  award  on  all  matters  submitted  to  them.  2  GaUi»on*8  Rtf. 
77S:Chkea*  Rep.  Bascoe's  case,  193.  i.  SaUc. 70.  Kyd  on  Jlward$. 
176. 

.  2.  An  awar4  must  be  so  certain^  that  it  may  be  pleaded  in 
bar,  to  an  action  against  the  parties  to  it;  which  is  not  the  fact 
in  ^is  case.  1 .  It  does  not  comprehend  all  the  parties,  nor  de- 
cide upon  all  the  subjects  in  dispute ;  it  is  uncertain  and  con- 
tradictory, and  there  are  no  averm^ts  in  the  replication  which 
will  supply  these  deficiencies-^there  should  have  been  an  aver- 
ment as  to  the  members  of  the  firmr-as  to  the  accpunts,  anil 
the  transactions  out  of  which  the  accounts  grew.  By  na  form 
of  pleading,  could  the  plaintiff  in  error  show  he  had,  in  this 
case,  satisfied  the  claims  of  the  defendant  in  errdt.  The  award 
should  have  designated  the  claims  on  the  plaintiff,  individual- 
ly, and  on  the  firm;  nor  does.it  appear  by  it,  that  Charles  W. 
Karthaus,  and  C.  >V.  Karthaus  8c  Co.,  were  the  same  persons. 
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Cited,  !  Socm'M  Mr.  ^rtnt.  and  .^irard^  pL  E.  1.  216.  1  Com. 
Dig.  666,  l^iL  Awd.  pi.  E.  4.    7  Ens!,  81.    5  rVheat.  S94. 

In  an  action  on  an  award,  tne  plaintiff  is  not  bound  to  set  out 
the  particulars;  but  if  he  procetid  on  the  bond,  he  must  set  out 
the  breaches  with  particularity.  The  defendant  may  do  it,  but 
it  is  the  duty  of  the  plainiifi';  Kyd  on  Awanh,  195.  That  part 
of  the  award,  by  which  **  a  parcel  of  cuilasBci,  or  lheir  pro- 
ceeds, are  considered  as  becomings  the  property  of  the  said 
YUus  y  Ferrer,'*  is  altogether  uncertain.  It  does  not  state  what 
cutlasses,  or  what  the^ amount  of  ll^e  proceeds,'  considered  as 
the  properly  of  YItas  y  Ferrer,  were  included,  or  referred  to. 

Mr.  Wirt,  for  the  di^fcndants  in  error — 

The  Court  are  always  disposed  to  main  lain  awards,  Caldr 
wefl  on  J^rbUraHons^  1S3. 

The  pleadings  do  not  exhibit  any  thin)^  from  which  error 
can  be  imputed.  The  defendant  shou  Id  have  rejoined,  and  shown 
that  there  were  other  parties,  sujd  other  matters,  than  those 
stated  in  the  award;  having  failed  to  do  this,  there  is  nothing 
before  the  Court  but  the  submission  and  the  award;  and  there  is 
nothing  to  show,  that  there  were  other  persons  interested,  and 
other  matter  to  be  acted  on,  but  those  slated  in  the  award. 
This  form  of  pleading,  is  only  waived  when  the  submission 
sets  out  every  matter  at  large.  Cited,  K^d  on  Awards^  in.  7 
EastjBi, 

The  firm  is  not  a  party  to  the  submission ;  and  the  partner 
who  submitted  to  the  arbitration,  will  alone  be  bound  by  it, 
and  to  pay  the  amount  awarded,  Kyd^  40.  As  to  the  set-off,  in 
such  a  case  of  individual  and  partnership  accounts,  cited  5  71 
i?g>.  493.    6  T.  Rep.  582-3. 

Certainty,  to  a  common  interest  only,  is  required  in  awards. 
This  award  is  sufficiently  certain.  Kydy  132.  1  Ckdnes*  Rep, 
314,  315.     14  Joh\,  108,  109. 

If  the  award  be  certain  in  part,  it  may  be  executed  for  so  much 
as  is  certain ;  although  another  part  is  uncertain ;  unless  the  part 
which  is  uncertain  is  the  consideration  for  that  which  the  uncer- 
tain part  was  given*  5  IVheat.  409.  The  award  here  is  entirely  for 
the  defendants  inerror,and  if  any  part  of  it  is  uncertain,  which  is 
denied,  the  plaintiff  in  error  cannot  complain.  11  fflteaf,  448. 
The  cutlasses  and  the  proceeds  are  sufficiently  desigtiated,  and  if 
^ey  were  not,  it  was  for  the  plaintiff  below,  only,  to  complain. 

Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court  :*- 

This  was  an  action  of  debt,  brought  by  Francisco  Yllas,  and 
Josef  Antonio  Yllas,  against  Charles  W.  Karthaus,  on  an  arbi- 
tration bond,  in  the  Circuit  Cot»rt  of  the  district  of  Maryland. 

The  defendant,  after  oyer  of  the  condition  of  the  bond, 
pleaded,  no  award  made.  &c.    The  plaintiff*  i^eplied,  setting 
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forth  the  award  in  haec  verba^  and  assigning  a  breadi;  the  de* 
fcndants  demurred  generally,  andf*  the  plaintiff  joined  in  de- 
murrer. The  Circuit  Court  having  given -judgment,  upon  the 
demurrer,  in  favour, of  the  plaintiffs;  tiic  defendant  has  brought 
the  case  up,  by  writ  rf  error,  for  the  consideration  of  tliis 
Court 

The  lirst  and  principal  ground  relied  on  by  the  plaintiff  in 
error,  for  the  reversal  of  the  jud^ent,  is,  that  the  award  is 
not  agreeable  to  the  submission,  m  this;  that  two  several  dis- 
tinct controversies,  the  first  between  the  plaintiffs  and  the  late 
house  oT  Charles  W.  Karthaus  &  Co.,  and  the  second  between 
the  plaintiffs  and  Charles  W.  Karthaus,  individually,  were  sub- 
mitted to  the  referees,  and  that  they  left  the  latter  undetermined. 
The  condition  of  the  bond,  after  reciting,  that  certain  disputes, 
differences,  and  controversies  have  arisen,  and  are  still  depend- 
ing between  the  above  bound  Charles  W.  Karthaus, acting  for  his 
late  house  of  Charles  W.  Karthaus  Sc  Co.,  and  for  himself  and 
the  above  named  Francisco  Yllas  y  Ferrer,  and  Josef  Antonio 
Yllas,  Sec,  **  refers  the  same  to  the  referees  named,  and  their 
umpire,  and  binds  the  said  Charles  W.  Karthaus,  Sec  to 
abide  by  and  perform  their  award;"  so  as  such  awai:d,  &c.^  of 
the  arbitrators,  of  and  in  the  premises,  be  by  tliem  made  and  given 
up  in  writing,  under  their  hands  and  seals,  ready  to  be  deliver* 
ed  to  each  of  the  said  parties  in  controversy,  hi  fifty  days." 

The  arbitrators,  and  their  umpire,  within  the  time  limited 
by  the  submission,  made  and  delivered  their  award  in  writing, 
under  their  hands  and  seals,  in  the  following  words,  to  wit : 
•*  We,  the  undersigned,  Henry  Child  and  Lowis  Brautz,  as  ar- 
bitrators, and  Michael  M'Blair,  as  umpire,  acting  in  virtue  of 
the  annexed  bond,  or  instrument.of  writing,  do  hereby  award 
and  adjudge,  that  the  late  firm  of  C.  W.  Karthaus  8c  Co.  pay 
to  Francisco  Yllas  y  Ferrer,  and  Josef  Antonio  Yllas,  or  their 
representatives,  the  sum  of  fourteen  hundred  and  seventy-five 
dollars,  for  the  balance  of  the  general  account  current  between 
the  parties,  and  also  the  sum  of  thirteen  hundred  and  ninety- 
right  dollars,  for  a  balance  arising  out  of  moneys  received  for 
the  brig  Arogante  Barcelonesc,  and  cargo ;  in  which  award,  a 
parcel  of  cutlasses,  or  their  proceeds,  are  considered  as  becom- 
ing the  property  of  the  said  Yllas  y  Ferrer." 

It  is  plainly  seen,  from  the  face  of  the  award,  that  the  ar- 
bitrators have  not  contradistinguisl^ed  between  Charles  W. 
Karthaus,  as  a  member  of  the  late  4iouse  of  Charles  W.  ILart- 
haus  Sc  Co.,  and  Charles  W.  Karthaus,  as  an  indivtdual,  un- 
connected with  his  late  house.  The  argument  is,  that  this 
omission  of  the  referees  vitiates  the  awai-d.  It  is  said  that  this, 
being  a  conditional  submission,  Ua  quod^  the  arbitrators  were 
bound  to  pursue  the  submission  strictly,  and  to  award,  of  and 
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concerning  every  matter  referreAto  them.    In  support  of  thU 
argument,  the  counsel  referred  to  Randall  V8.  Randall,  7  J?a«/, 
80,  and  several  other  cases  less  apposite. 

That  there  is  a  class  of  cases  in  the  books,  in  which  arbitrators 
have  been  held  to  a  more  than  ordinary  strictness  in  pursuing 
the  terms  of  the  submission,  and  in  awarding  upon  the  several 
distinct  matters  submitted,  upon  the  ground  of  the  submission 
being'conditional,  Ua  quodj  is  conceded.  The  case  of  Randall 
vs.  liAndall  is  a  leading  case  of  that  class*  Lord  Ellenborough, 
C.  J.  in  delivering  the  opinion  of  the  Court,  says :  **  The  arbi- 
trators had  three  things  submitted  to  them ;  one  was  to  deter- 
mine all  actions,  8(c.  between  the  parties ;  another  was  to  set- 
tle what  was  to  be  paid  by  the  delendant  for  hops,  poles,  and 
potatoes,  in  certain  lands;  the  third  was  to  ascertain  ivhat 
rent  was  paid  by  the  plaintiff,  to  the  defendant,  for  certain  other 
lands.  The  authority  given  to  the  arbitrators,  was  condition* 
al,  ita  quodf  they  should  arbitrate  upon  these  matters,  by  a  cer- 
tain day.  The  arbitrators  have  stopped  short,  and  have  omitted 
to  settle  one  of  the  subjects  of  difference  stipulated  for." 

This  case  was  adjudged,  according  to  the  rule  laid  down 
in  the  books ;  that  it  the  submission  be  conditional,  so  as  the 
arbitrator  decide  of  and  concerning  the  premises,  he  must 
adjudicate  upon  each  distinct  matter  in  dispute,  which  he  has 
noticed.    JSydy  177. 

But  the  rule  is  to  be  understood  with  this  qualification ;  that 
in  order  to  impeach  an  award,  made  in  pursuance  of  a  condi- 
tional submission,  on  the  ground  only  of  part  of  the  matters 
in  controversy  having  been  decided,  the  party  must  distincthf 
show,  that  there  were  other  points  in  diffei-ence,  of  which  ex- 
press notice  was  given  to  the  arbitrator,  and  that  he  neglect- 
ed to  determine  them.  Caldwell,  105.  Ktfd,  177.  Crq.  Car.  216. 
Baspole's  case,  8  Co.  98.  Ingraham  vs.  Milnes,  8  £asi*s  Rep.  445. 

That  Lord  Ellenborough  understood  and  intended  to  anply 
the  rule,  as  thus  qualified,  in  Randall  v$.  Randall,  is  manliest* 
For  Mr.  Espinasse,  in  commenting  upon  Baspole's  case,  having 
observed,  that  it  is  said  iti  that  case,  that  though  there  be  ma- 
ny matters  in  controversy,  yet  if  only  one  b^  signified  to  the 
arbitrators,  he  may  make  an  award  for  that,  for  he  is  to  deter- 
mine according  to  the  allegata  et  probatit^djkd  it  is  in  every 
day's  practice,  that  an  award  may  be  good  in  part,  apd  bad  in 
part.  LoM  Ellenborough,  in  answer  to. that  argument,  re- 
plie»~^^Thatis,  where  itjdoes  not  appear  there  is  any  notice  to 
the  arbitrator,  on  the  face  of  the  submission,  that  there  is  any 
other  matter  referred  to  him,  than  those  which  are  mentioned 
to  him  at  the  time  of  the  reference.  But  here  it  does  express- 
ly appear,  that  there  was  another  matter  rcfciTcd,  on  which 
Uiere  is  no  arbitrament." 
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In  this  case,  it  is  not  pretended  that  any  notice  was  given  to 
the  arbitrators  of  any  other  matter,  unless  that  notice  was  given 
on  the  face  of  the  submission. 

The  question  then  is,  does  it  distinctly  appear,  from  the 
face  of  the  submission,  that  any  other  point  or  difference  be- 
tween parties,  was  submitted,  and  of  which  the  submission  it- 
self gave  the  arbitrators  notice,  but  which  they  have  neglect- 
ed to  determine. 

If,  as  the  argument  supposes,  there  was  any  point  in  differ- 
ence, which  concerned  Charles  W.  Karthaus,  individually,  as 
contradistinguished  from  the  points  in  difference  which  con- 
cerned him  as  Charles  W.  Karthaus,  of  the  late  firm  of  Charles 
W.  Karthaus  &  Co.,  what  was  that  point  of  difference? 

No  satisfactory  ar.swer  has  been  given,  and  it  is  believed 
none  can  be  given,  to  this  inquiry.  How  then  can  it  be  main- 
tained, that  a  distinct  point  in  difference  between  the  parties 
was  referred,  and  by  the  reference  itself  notified  to  the  referees, 
which  they  have  neglected  to  determine  ?  The  case  of  In  graham 
V8,  Mi^nes  is  a  strong  authority  to  sh  )w,  that  although  the 
submission  be  conditional,  Ua  quod;  there  must  be  a  distinct 
specification,  as  in  Randall  va.  Randall,  to  sustain  the  objection, 
that  part  has  been  omitted  by  the  arbitrators.  Here  the  sub- 
mission is  in  very  general,  and,  we  thinks  in  very  vague  and  am- 
biguous terms.  It  speaks  of  disputes,  differences,  and  contro- 
versies, between  Charles  W.  Karthaus,  acting  for  the  late 
house  of  Charles  W.  Karthaus  8c  Co.,  and  for  himself  and  the 
plaintiffs.  But  how,  or  in  what  he  acted,  for  the  one  or  the 
other,  is.  not  specified.  The  terms  *Mate  house,"  imply  the 
former  existence,  but  present  non-existence,  of  the  late  house 
of  Charles  W.  Karthaus  &  Co.  He  may  be  the  only  surviv- 
ing partnert  the  firm  having  ceased,  by  the  death  of  the  other 
members.  But  if  the  firm  was  continuing,  Charles  W.  Kart- 
haus, while  he  must  be  admitted  to  be  perfectly  competent  to 
submit  to  reference  his  own  interests  in  the  firm,  could  not, 
by  his  submission,  bind  his  partners.  He  might  bind  himself 
to  perform  whatever  the  award  directed  the  firm  of  which  he 
was  a  member, to  do;  so  that,  either  way,  it  was  a  submission 
of  his  own  interest  only.  In  order  to  overturn  the  award,  it 
13  not  enough  that  he  may  have  had  different  and  distinct  in- 
terests in  his  individual  and  in  his  partnership  chcracter.  It  is 
a  settled  rule,  in  the  construction  of  awards,  that  no  intend- 
ment .shall  be  indulged,  to  overturn  an  award,  but  every  rea- 
sonable int^dment  shall  be  allowed,  to  uphold  it  Thus,  if  a 
submission  be  of  all  actions,  real  and  personal,  and  the  award  be 
only  of  actions  personal,  the  award  is  good — ^for  it  shall  be 

Presumed  no  actions  real  were  depending  between  the  parties. 
^ydj  72,  and  Baspole's  case,  before  cited. 
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So  in  this  case,  although  the  submission.speaks,  in  general 
terms,'  of  disputes,  differences,  and  controversies,  with  Charles 
W.  ^arthaus,  acting  for  his  late  house  of  C.  W.  Karthaus  8c 
Co.  and  for  himself;  it  shall  not  be  intended  there  were  any 
controversies  with  C*  W.  Karthaus,  individually,  other  than 
those  decided  by  the  arbitrators.  If  any  such  did  exist,  inas- 
much as  they  are  hot  specifically  and  distinctly  set  forth  in  the 
submission,  so  as  to  give  notice  to  the  arbitrators,  it  was  the 
duty  of  the  party  to  show,  by  averment  and  proof  aUunde^  they 
were  brought  before  the  referees. 

There  is  no  analogy  between  this  case  and  Lyle  vi.  Rogers, 
5  Wh^  394,  cited  at  the  argument  In  that  case,  it  was  decid- 
ed, that  where  claims  against  a  party,  both  in  her  own  right, 
and  in  her  character  of  administratrix,  were  submitted  to  arbi- 
trators, it  was  a  valid  objection  to  the  award,  that  it  awarded  a 
gross  suin  to  be  paid  by  her,  without  distinguishing  between 
what  W8LS  to  be  paid  by  her  in  her  own  right,  and  what  in  her 
representative  character^  The  Chief  Jusuce,  in  delivering  the 
opmion  of  the  Court,  explains  the  reason  and  ground  of  the  de- 
cision, by  observing,  ^  if  this  award  waamade  against  Mrs.  Den- 
nison,  as  administratrix,  she  would  not  only  be  deprived  by  its 
form,  of  the  right  to  plead  a  full  administration,  (a  defence 
which  might  have  been  made  before  the  arbitrators,  and  on 
which  their  award  does  not  show,  certainiy,  that  they  have  de- 
cided;) but  also  of  theri^ht  to  use  it  in  the  settlement  of  her 
accounts,  as  conclusive  evidence,  that  the  money  was  paid  in 
her  representative  character.  If  this  objection  to  the  award  is 
to  be.  overruled,  it  must  be  on  the  supposition  that  it  is  made 
against  her  personally;  yet  the  statement  of  facts  shows  the 
claim  agidnst  her  to  be  in  her  representative  character. "  This 
reasoning  cannot  apply  to  the  case  before  the  Court.  It  is  of 
no  sort  of  consequence  to  C.  W.  Karthaus,  whether  he  is  di- 
rected to  pay  as  Charles  W.  Karthaus,  individually,  or  as 
Charles  W.  Karthaus,  of  his  late  house  of  C.  W>.  Karthaus  & 
Co.  In  each  case  he  is  bound,  personally,  to  pay,  having;  bound 
himself  so  to  do  by  the  submission;  and  the  award,  ii  in  any 
case  it  would  be  evidence  for  hinr  against  the  firm,  would  not 
be  conclusive,  as  he  had  no  power  t6  bind  his  partners,  if  any 
existed,  by  his  submission.  It  is  objected  that  the  award  is 
not  certain,  final,  and  mutual.  It  was  said,  in  argument,  that 
as  the  first  sum  awarded,  is  expressed  to  be  for  a  ^  balance  of 
the  general  account  current,  between  the  parties;  the  general 
account  current,  must  be  understood  to  include  all  accounts  be- 
tween them;  and  hence,  that  the  second  sum  awarded,  for  a 
balance  aritting  out  of  moneys  received  for  the  b|*ig  Arogante 
Barcelonese,  is  included  in  thei  first,  and  the  party  thus  twice 
chiirged;  or  at  least,  that  it  does  not  certainly  appear  otherwise." 
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CKtftiuuis  w.  Fcncr  ct  aL) 
We  think  there  is  na  foundation  for  this  argument  To  in- 
dulge such  a  supposition,  would  impute  either  manifest  injus- 
tice, or  gross  negligence,  to  the  referees.  Great  stress  was  laid, 
Is  the  argument,  on  the  uncertainty  of  the  closing  clause  of  the 
award,  in  these  words,  *^in  which  award,- a  parcel  of  cutlasses 
are  considered  as  becoming  the  property  or  said  Yllas  y  Fer- 
rer.*' There  is  considerable  doubt  and  uncertainty,  as  to  the 
meaning  of  the  arbitrators,  in  the  use  of  these  terms.  And 
had  this  uncertainty  appeared  in  any  part  of  the  award,  intend- 
ed for  the  benefit  of  the  defendant,  it  would,  perhaps,  be  fatal 
to  the  whple  award.  Had  that  been  the  case,  it  would  be  hard . 
and  unjust,  to  compel  him  to  perform  that  part  of  the  award 
which  is  onerous  to  him,  when  he  could  not  have,  on  account 
of  its  uncertainty,  that  which  would  be  beneficial  to  him.  But, 
however  doubtful  the  precise  intent  and  meaning  of  this  part 
of  the  award  may  be,  it  is  certain;  it  was  intended  as  a  benefit 
in  s<mie  way,  to  Yllas  y  Ferrer,  over  and  above  the  two  sums 
of  money  directed  to  be  paid  to  the  plainti£Fs.  The  defendant 
can  have  no  reason  to  complain  that  the  plaintiffs,  or  either  of 
them,  may  not,  on  account  of  this  uncertainty,  be  able  to  obtain 
all  the  benefits  intended  by  the  award ;  nor  can  it  furnish  imy 
reason  for  withholding  from  them,  that  to  which  they  are  cer- 
tainly entitled. 

It  is  deemed  a  sufficient  answer,  to  the  objection  of  want  of 
mutuality  in  the  award,  to  remark,  that  great  stress  was  laid, 
in  the  early  cases,  upon  the  mutuality  of  an  award ;  but  at  pre- 
sent, it^is  by  no  means  considered  necessary  that  each  party 
should  be  directed  to  do,  or  not  to  do,  any  particular  thing,  " 
CakL  113.  Two  had  submitted  to  an  awani;  nothing  was 
awarded  as  to  one  party,  but  that  all  actions  should  cease. 
The  Court  held  it  a  good  award,  Harris  V8.  Knight.  1  Levz^SH, 

In  Palmer's  case,  12  Mod.  SS4,  one  party  was  directed  to 
pay  money  to  the  other,  without  any  directions  being  given  to 
the  latter  in  any  way;  and,  again,  it  was  awarded  that  A  should 
pay  B  40  shillings  for  a  trespass;  Preeman,  204.  The  respective 
awards  were  considered  unimpeachable.  These  cases  fully 
establish  the  principle  above  laid  down.  An  award  is  regard- 
ed as  final,  when  it  is  an  absolute  conclusive  adjudication  of  the 
matters  in  dispute;  and  there  is  no  reason  to  doubt  the  conclu- 
siveness of  the  adjudici^tion  in  this  case,  as  to  the  two  sums  of 
money  directed  to  be  paid ;  and  that  the  award  will  operate  as 
a  bar  to  any  future  litigation,  upon  the  accounts  for  which  they 
are  given.  Again:  It  is  objected  that  the  award  directs  an  act 
to  be  done  by  strangers.  This  objection  grows  out  of  the  di- 
rection in  the  award,  that  ^^the  late  firm  of  C.  W.  Karthaus  Sc 
Co.  pay,  &c."  Whatever  might  be  the  force  of  this  objection, 
if  it  were  true  in  point  of  fact,  we  cannot  so  regard  it.  Sio'faras 
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appears  upon  the  record,  the  late  firm  or  house  of  C.  W.  Kart- 
haus  &  Co.  and  C.  W.  Karthaus  are  one  and  the  same  person; 
or  more  properly  speaking,  it  does  not  appear  that  there  is  any 
other  person,  in  ease^  belonging  to  that  firm,  thaii  C.  W.  Kart- 
haus himselt  If  there  be  any  other  person,  in  esse^  of  the  late 
house  of  C.  W.  Karthaus  &  Co.  it  cannot  be  truly  affirmed  that 
he,  and  the  house  of  which  he  was  a  partner,  are  strangers  to 
each  other.  But  we  cannot,  consistently  with  the  rules  of 
law,  presume  or  intend  there  is  any  other;  indeed,  in  support 
of  the  award,  it  may  reasonably  be  intended  there  is  not,  as  the 
party  objecting  was  cog;nizant  of  the  fact,  and  might  have 
shown  it,  if  true,  but  has  not.  The  direction  that  the  late  firm 
of  C.  W.  Karthaus  £c  Co.  shall  pay,  unquestionably  includes 
C.  W.  Karthaus;  and  no  other  person  appearing  to  exist,  it  is 
equivalent  to  a  direction  that  he  shall  pay.  This  reasdn  is  ap- 
plicable to  the  last  ground  assumed  by  the  counsel  for  the  plain- 
tifi"  in  error,  for  a  i-eversal  of  judgment;  namely,  that  the  re- 
plication is  insufficient,  because,  in  assigning  a  breach,  it  only 
alleges  C.  W.  Karthaus  had  not  paid.  As  no  other  was,  or  could 
be  bound  by  the  submission  and  award,  to  pay,  and  he  was 
bound;  it  was  a  sufiicient  assignment  of  a  breach  of  the  condi- 
tion of  his  bond,  to  allege  that  he  had  not  paid  the  money, 
awarded  in  favour  of  the  plaintiffs. 

Upon  the  whole,  it  is  the  opinion  of  this  Court,  that  there  is 
no  error  in  the  judgment  of  the  Circuit  Court,  and  the  same  is 
affirmed,  v,  ith  costs  and  damages. 
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Junius  K.  Horsburo,  Devisee  op  James  Henderson,  Appel- 
LAKT,  V8.  Martin  Baker  and  Hannah  his  wife,  Francis 
Clark,  Robet  Botoe,  and  Peter  Mason,  for  himself,  and 
as  Guardian  to  Susannah  R.  Hamlett. 

A  Coart  of  Cbtnceiy,  is  not  the  proj/er  tribunal  to  enforce  *  forfeiture ;  the 
remedy  for  the  tame  being  at  law.  {f36\ 
■  After  an  answer  and  discovery*  the  rule  is*  that  a  juit  brought,  mercljr  for 
discovery,  cannot  be  revived.  The  object  is  obtained,  and  the  pkintifr 
has  no  motive  for  reviving  it.  {236} 
A  bill  had  b^en  filed  originally  for  discovery,  and  afterwards  became  a  bill 
for  relief.  The  relief  prayed  for,  was  a  forfeiture ;  which  might  be  enforced 
at  law.  Under  such  circumstances,  it  was  proper  to  dismiss  the  bUI,  so 
fiur  as  it  sought  for  relief  against  the  forfeiture;  but  the  dismission  should 
have  been  without  prejudice  to  the  legal  rights  of  the  parties,  as  an  abso- 
lute dismission  mignt  be  considered  as  a  decree  against  the  title  the  plain- 
tiff claimed,  and  which,  by  the  bill  snd  the  evidence  obtained  unaer  it, 
he  sought  to  establish.  {236} 

ON  an  appeal  from  the  Circuit  Court,  for  the  district  of 
Kentucky.  The  facts  and  the  pleadings  in  the  case,  arc  fully 
stated  in  the  opinion  of  the  Court 

The  cause  was  argued  by  Mr.  Wickliffe,  on  the  part  of  the 
appellants ;  no  counsel  appearing  for  the  appellees.  The  fol- 
lowing points  were  stated  in  the  argument,  by  Mr.  Wickliffe.— 

1.  The  loan  made  in  1784,  and  as  further  evidenced,  by  the 
deed  of  confirmation  of  1787,  was  valid,  as  between  the  parties 
to  it;  and  as  Baker  and  wife  are  proved,  in  1813,  to  be  m  pos* 
session  of  the  negroes,  and  of  a  copy,  or  the  original  deed  of  1781 
is  admitted,  they  are  estopped  from  asserting  any  title  to  said 
slaves,  which  thev  may  have  had  prior  to  that  deed. 

2.  The  deed  of  1787,  having  been  duly  recorded  in  the  pro- 
per office,  on  the  4th  of  July  1787,  was  notice  to  all  the  world; 
and  the  subsequent  removal  of  the  slaves  out  of  the  state  of 
Virginia,  without  t)ie  knowledge  and  consent  of  liosburg,  did 
not  destroy  the  legal  effect  of  that  deed,  or  convert  the  loan  into 
an  absolute  title,  in  Baker  and  wife. 

3.  Baker  and  wife  cannot  rely  upon  the  lapse  of  time,  or  the 
length  of  possession,  to  defeat  the  right  of  Horsburg,  and  those 
claiming  under  them. 

4.  The  Court,  in  this  cause,  had  jurisdiction  upon  two 
grounds ;  the  one,  arising  from  the  nature  of  the  contract,  and 
its  subject  matter;  the  other,  from  the  peculiar  circumstances 
of  the  case,  the  difficulty  of  proving  and  identifying  the  slave 
Charlotte  and  her  increase,  without  the  aid  of  a  discovery  on 
oath ;  and  the  repeated  attempts  by  the  defendants,  and  the  just 
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fears  of  the  complainant,  that  the  negroes  would  be  secreted, 
and  removed  oat  of  the  jurisdiction  of  the  Court. 

When  Courts  of  Chancery  take  jurisdiction  upon  the  g^round 
of  discovery,  or-oipon  any  other  ground,  they  will  i*etain  the 
cause  for  the  purpose  of  granting  full  relief. 

By  the  A<it  of  Assembly  of  Virginia,  of  1758,  a  parol  gift  of 
slaves  was  void.  1  ffash.  Rep.  S39, 331. 

The  parties  to  a  trust  of  real  or  personal  property,  may  re^' 
sort  to  a  Court  of  Equity  to  avail  themselves  of  its  benefits.  1 
MatL  CAimcery,  446. 

Between  the  U8tuy  qut  trust,  and  his  trustee,  the  statutes  of 
limitation,  or  lapse  of  time,  are  no  bar.  1  Mad,  453.  2  Fez,  680. 

Baker  and  wife  were  trustees  of  the  slave  and  her  issue, 
for  the  persons  entitled  to  the  reversion  of  them,  under  the 
deed  of  Alexander  Horsburg ;  and  they  were  not  authorized  to 
dispose  of  them ;  and  the  sale  made  by  them,  while  the  suit  was 
pending^  was  void  as  to  the  cestvy  que  trust.  2  Johns,  Clian,  Cos. 
441.  4%tJ.136. 

As  to  jurisdiction  in  this  cause,  and  it  being  a  case  for  relief 
in  Chancery.  3  Vez.jmi.  71. 

Slaves,  the  property  of  the  wife,  vest  in  the  husband  without 
being  redeemed  into  possession.  1  Mar,  Rep,  517. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court- 
In  the  year  1813,  James  Henderson  and  his  wife,  filed  their 
bill  in  the  Court  of  the  United  States,  for  the  seventh  circuit, 
and  district  of  Kentucky,  stating,  that  Alexander  Horsburg, 
the  former  husband  of  the  plaintiff,  did,  by  deed,  bearing  date 
the  25th  day  of  April,  in  the  year  1787,  confirm  to  Martin  Ba- 
ker, and  Hannah  his  wife,  for  their  lives  and  the  life  of  the  sur- 
vivor, then  residing  in  the  county  of  Halifax,  in  Virginia,  a  ne- 
gro girl  named  Charlotte,  previously  loaned  to  them;  (which 
deed  was  recorded,)  reserving  to  himself  and  his  heirs,  the  rever- 
sion of  the  said  slave,  and  her  increase;  and  prohibiting  any 
alienadon  of  them,  under  the  penalty  of  forfeiting  the  loan. 

This  deed  was  recorded  on  the  4th  day  of  July  1787,  in  the 
Court  of  Hustings,  for  the  town  of  Petersburg;  the  town  in 
which  the  said  Iiorsburg  resided.  The  bill  further  states,  that 
the  said  Alexander  Horsburg  departed  this  life  in  the  year  1798, 
having  first  made  his  last  will  in  writing,  whereby  he  bequeath- 
ed the  residue  o^-his  estate  to  his  v/ife,  who  afterwards  inter- 
married with  the  plaintiff,  James  Henderson. 

The  bill  proceeds  to  state,  that  Martin  Baker  and  wife  have 

removed  to  Kentucky  with  the  slave  Charlotte,  and  her  increase  ,■ 

whom  they  profess  to  hold  as  their  absolute  property;  and 

that  the  plaintiffs  fear,  that  thcv  will  be  secreted,  or  conveved 

Vot.  T.  G  g 
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out  of  the  state  to  places  unknown.  The  plaintifis  farther  ai 
lege,  that  they  are  unable  to  proye  the  identity  of  the  said 
slaves,  and  pray  that  the  said  Baker  and  wife  may  .be  compel- 
led .to  discover  their  number,  and  names;  and  may  be  decreed 
to  give  security  for  tlieir  forthcoming,  when  the  life  estate 
should  determine. 

The  Court  awarded  an  injunction,  to  restrain  the  defendants 
from  removing  Charlotte,  and  her  issue,  out  of  the  state. 

In  May  1814,  the  plaintiff,  James  Henderson,  filed  an  amend- 
ed and  supplemental  bill,  stating  the  death  of  his  wife,  and 
praying  that  the  suit  might  be  continued  in  his  name.  The 
bill  also  states,  that  Baker  and  wife  had  sold  Charlotte  and  hei^ 
increase  to  Francis  Clarke  and  Robert  Boyce;  who  intend  re- 
moving them  out  of  the  state,  and  concealing  them.  It  prays 
that  the  slaves  may  be  rendered  to  the  plain tiflf,  and  that  Clarke 
and  Boyce  may  be  restrained  from  removing  them.  The  Court 
extended  the  injunction  to  the  other  defendants.  The  defend- 
ants. Baker  and  wife,  file  their  answer  denying  the  loan ;  and 
insisting  that  certain  friends  of  the  defendant,  Hannah,  sub- 
scribed the  sum  of  forty-three  pounds,  which  was  placed  in 
the  hands  of  Alexander  Horsburg,  to  purchaise  the  slave  Char- 
lotte for  her.  They  insist  on  their  title,  but  give.afull  descrip- 
tion of  all  the  descendants  of -Charlotte. 

The  defendants,  Clarke  and  Boyce,  also  deny  the  right  of 
t  he  complainant 

In  1817,  the  plaintiff  again  amended  his  bill,  and  charged, 
that  Baker  and  wife  had  brought  the  deed  from  Horsburg  with 
them  into  Kentucky;  as  their  title  to  Charlotte. 

In  November  1819,  Junius  K.  Horsburg  appeared,  by  his  at- 
romey,  and  leave  was  given  him  to  file  a  bill  of  revival.  The 
bill  is  filed  by  the  said  Horsburg,  as  the  administrator  and  de- 
visee of  James  Henderson,  and  as  the  heir  and  only  child  of 
Mrs.  Henderson,  the  wife  of  the  said  James,  and  the  former 
wife  and  devisee  of  Alexander  Horsburg. 

The  bill  recites  the  previous  proceedings  in  the  caase^-^«x- 
liibits  the  will  of  James  Henderson,  and  his  letters  of  adminis- 
tration, and  charges  the  sale  to  Boyce  and  Clarke,  since  the  in- 
stitution of  this  suit,  who  purchased  at  a  low  price,  with  the 
intention  of  removing  the  slaves  beyond  the  jurisdiction  of  the 
Court. 

In  answer  to  this  hill,  Baker  and  wife  say,  that,  in  the  yeir 
1773,  Thomas  Simmons,  and  others,  named  in  the  answer,  con- 
tributed forty-three  pounds,  for  the  purpose  of  purchasing  a 
negro  girl,  for  the  said  Hannah,  which  sum  was  placed  in  the 
hands  of  Alexander  Horsburg,  as  their  agent,  M'ith  instructions 
to  convey  the  said  negro  to  the  'defendants  for  their  lives,  and 
to  their  children,  alter  the  death  of  the  sunivor.  They  believe 
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this  plan  was  adopted,  for  the  purpose  of  protecting  the  pro* 
perty  thus  given  by  her  friends,  from  the  creditors  of  her  hus- 
band. Under  these  instructions,  Charlotte  was  purchased,  and 
delivered  to  them.'  In  the  year  178r,  after  the  defendants  had 
been  in  peaceable  possession  of  Charlotte,  about  fourteen  years ; 
the  said  Horsburg,  without  any  previous  communication  of  any 
sort,  sent  to  them,  then  residing  in  Halifax,  about  120  miles 
from  Petersburg,  the  deed;  a  copy  whereof  is  annexed  to  their 
answer.  They  also  say,  that,  on  the  same  day,  the  said  Hors- 
burg executed  another  writing,  obliging  himself  to  convey 
Charlotte  and  her  increase,  after  the  death  of  the  defendants, 
to  their  children,  to  which  they  refer,  as  being  filed  in  the  office 
of  the  Circuit  Court  for  the  county  of  Garrard.  They  also  re- 
fer to  a  letter,  written  by  the  said  Horsburg,  which  they  say 
was  given  up  to  be  filed  in  the  cause. 

In  May  18S4,  leave  was  given  to  file  an  amended  bill,  anil 
the  cause  was  sent  to  the  rules  for  further  proceedings. 

The  amended  bill  charges,  tlv%i  Clarke  and  Boyce  purchas- 
ed, not  only  pending  the  suit,  but  with  knowledge  in  fact  there- 
of  ;*-that  they  purchased  the  said  slaves  for  a  trifle,  less  than 
half  their  value,  in  consequence  of  an  agreement  to  take  upon 
themselves  the  risk  of  the  title. 

The  deposition  of  John  T.  Mason  states,  that  the  depo- 
nent, as  counsel  for  the  original  plaintiff,  called  on  the  defend- 
ants. Baker  and  wife;  who,  after  some  time,  admitted,  that  they 
claim  Charlotte  and  her  offspring,  under  a  deed,  from  Alexan- 
der Horsburg,  which  they  showed  him. 

It  is  a  copy^  or  the  original  of  the  deed,  filed  in  the  cause. 
They  also  showed  the  witness  several  other  papers  and  letters  in 
relation  to  the  subject,  and  particularly  two  letters  from  Alexan- 
der Horsburg,  which  he  believes  to  be  the  same,  or  to  the  same 
purport,  with  those  filed  in  the  cause. 

The  copy  of  the  deed  of  1787,  recorded  in  the  Court  for  the 
lown  of  Petersburg,  is  filed,  together  with  the  will  of  Alexan- 
ander  Horsburg,  and  of  James  Henderson;  but  neither  the  sub- 
sequent deed,  stated  in  the  answer  of  Baker  and  wife  to  have 
been  executed  by  Alexander  Horsburg,  for  the  purpose  of 
securing  Charlotte  and  her  offspring,  to  the  children  of  Ba- 
ker and  wife,  nor  the  letters  from  Horsburg,  are  found  on  the 
record. 

The  last  amended  bill  was  taken  for  confessed,  and  the  cause 
set  down  for  hearing.  The  Court  directed  the  bill  to  be  dis- 
missed. 

Baker  and  wife  being  alive,  the  plaintiff  could  have  no  pre- 
tence to  recover  the  slaves  claimed  by  the  amended  bill,  except 
under  the  clause  of  forfeiture  for  alienation,  whrh  the  deed 
contains. 
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As  a  Court  of  Chancery  is  not  the  proper  tribunal  for  en- 
forcing forfeitures,  no  decide  for  the  purpose  of  effecting  that 
object,  ought  to  hs^ve  been  made.  But  the  plaintiff  had  a  right 
to  apply  to  the  Court  of  Chancery  for  a  discoyery,  in  order  to 
Cfftlble  him  to  proceed  at  ]aw,either  immediately,  or  on  the  death 
of  Martin  Baker  and  his  wife;  and  alsd,  for  an  injunction,  to 
restrain  the  tenants  for  life  from  removing  the  slaves  out  of 
the  country.  The  decree  dismissing  the  bill,  entirely  defeats 
both  these  objects. 

The  bill,  therefore,  ought  not  to  have  been  dismissed,  un- 
less the  plaintiff  had  failed  to  show  any  title  which  might  be 
litigated  in  a  Court  of  law.  The  Court  will  not,  in  this  case, 
decide  upon  the  title;  but  is  of  the  opinion,  that  it  authorizes 
the  plaintiff  to  come  into  a  Court  of  Chancery  to  pray  for  a 
discovery ;  and,  as  thei-e  was^  reason  to  fear  that  the  property 
would  be  removed,  to  obtain  security  for  its  forthcoming,  if 
the  title  should  be  determined  in  his  favour.  This  bill  was,  in 
its  origin,,  merely  a  bill  of  discovery,  and  quia  ti'ineti  Before 
the  answer  was  filed,  the  original  defendants  are  alleged  to  have 
sold  the  slaves,  and,  by  that  act,  to  have  forfeited  their  life  es- 
tate. The  amended  bill,  therefore,  prays  a  decree  for  the  slaves 
themselves.  After  this  bill  was  iilecU  the  defendants.  Baker  and 
wife,  answer;  and  make  tlie  discovery  with  respect  to  the  de* 
scendants  of  Charlotte.  -- 

In  this  state  of  the  cause,  the  plaintiff  diea,  and  his  adminis- 
trator and  devisee,  files,  a  bill  in  the  nature  of  a  bill  of  revivor. 

After  answer  and  discovery,  the  rule  is,  that  a  suit  broughi 
merely  for  discovery,  cannot  be  revived.  1  Mad.  217.  1  Dick, 
133.  10  Fez.  31.  Its  object  is  obtained,  and  the  plaintiff  ha^ 
no  motive  for  reviving  it.  But  such  a  bill  ought  not  to  be  dis- 
missed, 1  Mad.  9,17.   1  dtk.  286. 

The  Court  might  properly  order,  that  no  further  proceedings 
be  had  in  the  case.  Had  this  bill,  then,  been  merely  a  bill  of 
discovery;  at  the  death  of  the  original  plaintiff,  it  ought  not  to 
have  been  sustained  in  the  name  of  his  devisee;  4>ecause  the 
discovery  was  made.  But  it  had  then  become  a  bill  for  relief. 
The  relief,  however,  prayed,  is  for  a  forfeiture,  which  might 
have  been  enforced  at  law.  The  present  plaintiff  was  in  pos- 
session of  all  the  evidence  which  was  necessary  to  support  his 
action  at  law,  and  was  not  driven  into  a  Court  of  Chancery  for 
the  purpose  of  obtaining  its  aid.  In  such  circumstances,  it  was 
proper  to  dismiss  the  bill,  so  far  as  it  sought  relief  on  the  ground 
of  forfeiture ;  hut  it  ought  to  have  been  dismissed,  without  pre- 
judice to  the  legal  rights  of  the  plaintiff;  an  absolute  dismis- 
sion may  be  considered  as  a  decree  against  the  title. 

The  decree,  therefore,  is  to  be  reversed,  and  the  cause  re« 
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inaiided,  with  direcdons  to  dismiss  the  bill,  so  far  as  it  asks  re- 
lief; without  prejudice. 

The  intunction  may-  be  continued  in  the  discretion  of  the 
Court,  till  the  plaintiff  ha9  time  to  institute  a  suit  at  law. 

This  cause  came  on,  8tc^  on  consideration  whereof.  This 
Court  is  of  opinion,  that,  after  the  discovery  sought  by  the  ori* 
ginal  bill  was  obtained,  the  suit  ought  not  to  have  been  reviv- 
ed, nor  ought  the  bill,  in  the  nature  of  a  bill  of  revivor,  to 
have  been  entertdned ;  because  the  relief  sought  by  that  bill, 
was  solely  to  enforce  a  forfeiture,  to  which  the  plaintiff's  title, 
if  he  has  any,  is  complete  at  law.  It  was  therefore  proper  to 
refuse  the  relief  for  which  that  bill  prayed;  but  as  a  general 
decree  for  a  dismission  on  the  merits,  may  be  considered  as  a 
decree  against  the  title,  on  which  the  Court  ought  not  to  have 
decided,  the  bill  ought  to  have. been  dismissed,  without  preju- 
dice. It  is,  therefore,  the  opinion  of  this  Court,  that  there  is 
error  in  so  much  of  the  decree  of  the  Circuit  Court,  as  dis- 
missed the  bill  of  the  plaintiff  generally;  and  that  the  said  de- 
cree ought  to  be  reversed,  and  the  cause  remanded  to  the  Cir- 
cuit Court,  with  directions  to  dismiss  so  much  of  the  plaintiff's 
bill,  as  prays  relief  on  the  ground  of  forfeiture;  and  to  conti- 
nue the  injunction  at  the  discretion  of  the  Court 
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Crtistian  Breithaupt,  and  Henry  Shultz,  Defendants  bl 
LOW,  V8.  T^E  Bank  op  the  State  of  Georgia,  and  oth- 
ers. 

l*be  complaiiiaiitt  are  stated,  in  tbe  bill*  to  be  dozens  oTtbe  state  of  SouUi 
Carofina.  The  defendant,  the  Bank  of  Georffia»  is  a  body  corporate,  ex-*" 
isting^  under  an  Act  of  the  legidatiire ;  but  the  citisenriup  of  the  indivi* 
dual  cwporators  is  not  stated.  The  averment,  in  the  original  bill,  is,  that 
William  B.  Bullock  and  Samuel  Hale  are  citizens  of  Geoif;ia,  and  re&- 
dents  therein ;  William  B.  Bullock  is  afterwards  de«gnated  m  the  bill,  as 
**  President  of  the  Mother  Bank,  and  Samuel  Hale,  as  the  President  of 
the  Branch  Bank  at  Augusta,  in  the  state  of  Geoigia.''  The  Courts  of 
tbe  United  States  have  no  jurisdiction  of  the  case.  The  recotd  does  not 
show  that  the  defendants  were  citizens  of  Oeoigia,  nor  are  there  any  dis> 
tinct  aDegations  that  the  stockholders  of  the  Bank,  wcse  citizens  of  that 
state. 

THIS  was  a  bill,  filed  in  the  Circuit  Court,  for  the  district 
of  Georgia,  and  the  case  came  up,  on  a  certificate  of  a  divi- 
sion of  opinion,  which  the  judges  ordered  to  be  entered  upon 
these  points.— 

First,  whether  the  complainants  are  entitled  to  relief? 

Secondly,  what  relief  should  be  decreed  to  them  ? 

The  only  question  presented  for  the  decision  of  this  Court, 
was,  whether  the  Circuit  Court  had  jurisdiction  of  the  cause, 
it  was  alleged,  there  is  no  sufficient  averment  on  the  record, 
of  the  Citizenship  of  the  parties. 

The  complainants,  Henry  Shultz,  and  Christian  Brcithaupt, 
ure  stated  to  be  citizens  of  the  state  of  South  Carolina.  The 
defendant.  The  Bank  of  the  State  of  Georgia,  is  a  body  corpo- 
rate; but  die  citizenship  of  the  individud  corporators  is  not 
stated.  Tlic  averment,  m  the  original  bill,  is,  that  **  William 
U.  Bullock,  and  Samuel  Hale,  are  citizens  of  Georgia,  resi- 
dents therein."*  William  B.  Bullock  is  subsequently  designa- 
ted, as  ^  President  of  the  Mother  Bank,  and  Samuel  Hale,  as 
President  of  the  Branch  Bank  at  Augusta,  in  the  state  of  Geor- 
gia.'* There  are  three  amendments  to  the  bill,  but  there  is, 
ill  none  uf  Uiem,  any  further  averments.  The  answer  denies 
the  jurisdistion. 

The  defendant's  counsel  insisted,  that  the  citizenship  of  the 
individual  corporators  should  have  been  alleged;  and  that  the 
want  of  jurisdiction  is  apparent  upon  the  face  of  the  record. 

Mr.  M'Dufiie,  in  support  of  the  jurisdiction  of  the  Court, 
contended,  that  the  objection  to  the  jurisdiction  was  founded 
on  a  misapprehension  of  the  decisions  of  this  Court.  None 
of  those  decisions  go  further  than  to  say,  that  if,  on  the  face  of 
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the  record,  it  appears  that  there  are  partiea,  who  are  not  citi^ 
sens  of  another  state*  the  Courts  of  the  United  States  will  not 
accept  jurisdiction. 

In  the  bill,  the  complainants  are  said  to  be  citizens  of  South 
Carolina;  and  William  B.  Bullock,  the  President  of  the  Mo« 
ther  Bank,  and  Samuel  Hale,  the  President  of  the  Branch 
Bank,  are  citizens  of  the  state  of  Georgia ;  and  there  is  no 
ground  for  the  allegation,  that  other  persons,  not  citizens  of 
Uie  state,  are  interested*  The  party  who  claims  the  jurisdic- 
tion, is  not  bound  to  proVe  that  no  other  persons,  but  citizens 
of  Georgia,  are  interested* 

The  Bank  exists  under  an  Act  of  Incorporation,  passed  by  . 
the  state  of  Greorgia,  and  this  Court  will  look  at  the  Act; 
which  having  a  eeneral  operation,  may  be  considered  as  a  pub- 
lic Act  1  JBIodE.  Cam.  85.  If  this  is  done  by  the  Court,  they 
cannot  say  others  than  citizens  of  Greoreia,  are  members  of  the 
Corporadon.  Cases  cited,  in  which  the  question  of  jurisdic- 
tion has  been  examined :  S  DaL  382,  Cabot  vm.  Bingham*  5 
Cranch,  57.  3  Cranch,  967.  3  f¥Tuat.  591. 

The  policy  of  the  Constitution,  in  relation  to  jufisdiction,  is 
to  include  suits  against  corporations,  although  idl  who  are  in- 
terested, are  not  citizens  or  the  same  state.  - 

The  influence  of  such  corporations,  in  the  state  where  they 
exist,,  makes  this  appeal  to  other  than  state  tribunals,  expedi- 
ent When  an  action  is  instituted  against  trustees  bv  citizens  of 
another 'state,  would  the  jurisdiction  of  the  Courts  oi  the  United 
States  be  taken  away,  by  showing  that  some  of  those  who  had  a  fi- 
duciary interest,  were  not  citizens  of  the  same  state  with  the  trus- 
tees ?  The  question  must  be  settled,  by  adverting  to  the  local 
usages  of  Georgia;  and  there  suits  are  brought  against  the  in- 
dividuals who  represent  the  Bank. 

Mr.  Btfrien,  and  Mr.  Wilde,  for  the  defendant 

The  pleadings  show. that  there  is  no  allegation  of  citizenship 
in  the  stockholders  of  the  bank,  the  owners  of  iu  funds;  and 
the  point  is  fully,  settled,  that  all  the  parties  who  are  sued,  shall 
be  averred  to  be  citizens  of  another  state,  from  that  of  the  plain- 
tUT  or  complainant  in  the  suit 

A  body  corporate,  as  such,  is  incapable  of  cittienship,  ac« 
ci^rding  to  the  true  meaning  of  the  law  giving  jurisdiction. 

This  Court  has  decided,  that  they  wul  go  oehind  the  act  of 
incorporation,  and  ascertain  the  character  of  the  individual 
corporators,  and  if  thejr  find  them  citizens  of  another  state, 
the  suit  may  be  maintained;  but  there  must  be  an  averment 
of  such  citizenship,  as  to  every  stockholder.  5  Crdnehy  57.  6 
fFheat.146.  ^  ' 

The  possession  of  the  fund  cannot  give  the  Court  nuisdie- 
tion,  as  that  was  the  possession  of  a  corporation.     No  }Ms- 
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dicuoB  can  be  obtained,  because  of  the  difficulties  in  suits 
against  the  corporation  of  one  state,  by  citizens  of  another; 
and  it  is  denied  that  an^  such  dijficulties  eust  in  Georgia. 

By  the  Cbif9f.«<— This  u  not  a  case  within  the  jurisdiction  oi' 
the  Courts  of  the  United  States.  The  record  does  not  show^ 
.tbat  the  defendants  were  citizens  of  Gepr^a,  nor  are  there  any 
distinct  allegations  or  ayerments,  that  the  same  was  the  fact, 
as  to  the  stockholders  in  the  bank. 

This  cause  came  on,  Sec,  on  consideration  whereof,  Thi? 
Court  is  of  opinion,  that  as  the  bill  does  not  aver  that  the  cor- 
porators of  the  Bank  of  the  State  of  Georgia,  which  bank  is 
defendant  in  the  suit,-  are  citizens  of  the  state  of  Georgia,  the 
Circuit  Court  has  no  jurisdiction  of  the  cause,  and  can  grant 
no.relie£  It  is  therefore  ordered  to  be  certified  to  the  Circuit 
Court,  as  the  opinion  of  this  Court,  that,  in  Uie  prenent  state  of 
the  pleadings,  it  not  appearing  that  the  defendants  are  citizens 
of  the  state  of  Georgia^  the  complainants  are  not  enlitlcd  to  re- 
lief in  that  Court. 
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Jambs  Findlat,  Wiluam  Lttlb,  Charles  VAirreR,  Robsri 
Ritchie,  and  Others,  Citizens  ov  Ohio,  Appellants,  o«. 
Thomas  S.  Hindb,  and  BELiKDA  his  wife,  Citizens  ot  Kek- 
TuoKT,  Appellees. 

I(  in  a  case  where  the  km  of  a  deed  croUier  iiMtrumenti  is  made  the  groond 
for  coining  into  a  Court  of  Bauity*  for  ditcoveiy  and  relief,  an  aJBdavit 
of  its  lots  must  be  made  ana  .annexed  to  the  bill,  and  the  absence  of 
such  affidavit  is  good  cauie  of  demurrer  to  the  bill;  yet,  if  the  party 
chaqiped  by  the  bu!  fiiiled  to  demur  for  that  cause,  but  answered  over  to 
the  bin,  or  permitted  it  to  be  taken  for  oonfested,  by  ddault,  againit  him  i 
it  attiiM,  that  the  abseJIce  of  theaffidavit  is  not  a  fufficient  cause  for  the 
revenal  of  the  decree.  }344{ 

If  a  deed  has  not  been  proved,  acknowledged,  and  recorded,  and  would 
therefore  be  insufficient  against  subsequent  purchases,  without  notice  i 
parties  who  claim  under  such  deed,  have  a.  right  to  come  into  m  Court  of 
Equity,  for  a  discovery,  upon  the  ground  of  notice  f  and  if  notice  ahould 
be  bro^t  home  tosubsequent  purchasers,  the  complsinants  have  a  right 
to  relief,  b}r  a  decree  quieting  the  title.  }345{ 

Where,  in  a  bill  filed  for  discovery  and  relief  the  party  relied  Upon  a  deed 
said  to  have  been  lost,  but  which  had  never  been  formally  executed  to 
convey  the  real  estate  i  and  upon  a  receipt  of  the  purchase  money,  binding 
the  party  to  convey  the  estate  <  the  person  alleged  to  have  executed  the 
kstdeed,  and  who  gave  the  receipt  should  have  been  misde  a  party  to 
the  proceedings  although  he  had»  subsequently,  by  a  legal  and  formal 
conveyance,  duly  executed,  conveyed  the  estate  to  others « and  thus,  so 
^ss  be  could,  divested  himselfofall  title  ui  the  same,  {346} 

The  decree  of  the  Circuit  Court  directed  two  of  the  defendants,  in  whom  was 
the  legal  title  to  the  lot  of  ground  iefaumed  by  the  plaintifr  in  the  bill,  to 
convey  the  same  \  and  awarded  cost%  genetalfy, against  all  the  defendants. 
All  the  defendants  appealed  together^  to  this  Court,  some  of  whom  held 
the  legal  title  to  the  lot,  and  alTthe  defendants  had  an  interest  in  defend- 
ing tths  .title,  standing  as  they  did,  in  the  reUtion  of  vendors  and  war* 
tantees,^^  vendees.  Although  the  defendants,  against  whom  there  is 
a  decree  for  Costs. only,  could  not  appeal  from  thu  decree  for  costs  i  yeL 
the  reversal  of  the  decree  of  the  Circuit  Court  was  msde  general,  ss  to  sD 
of  the  appellants,  and  the  whole  case  opened.  {347} 

THE  appellees  filed  their  bill  in  the  Circuit  Court  of  the  Unit- 
ed States,  tor  the  district  of  Ohio,  praying  a  discovery;  and  that 
the  defendants  may  convey  to  the  complainants  such  a  title  as 
thev  have  acquired,  to  a  lot  of  ground  in  the  town  of  Cincin- 
nati, and  deliver  up  the  possession  acquired  by  them;  and  also 
that  they  account  ibr  the  profits;  and  for  general  relief. 

The  title  set  up  by  the  complainants,  was^  alleged  to  be  de- 
rived from  a  receipt  given  by  Abraham  Garrison,  in  whom  the 
title  to  the  lot  was  then  vested,  whi^h  receipt  was  in  the  follow- 
ing terms  >— 

«*  Received.  Cincinnati,  10th  September  1799,  of  Wm.  and 

Vof-T.  Hh 
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Michael  Jones,  fifty  pounds  thirteen  shillings  and  three  pence, 
in  part  of  a  lot  opposite  Mr.  Conn's,  in  Cincinnati,  for  two  hun- 
dred and  fifty  dollars,  which  I  will  make  them  a  warrantee  deed 
for  the  same,  on  or  before  the  twentieth  day  this  instant. 
Test,  Jacob  Awl.  Signed,    Abraham  Garrison/' 

And  from  a  deed,  executed  on  the  following  day,  by  which 
Abraham  Garrison,  for  the  consideration  of  250  dollars,  con- 
veyed the  lot  to  William  and  Michael  Jones,  which  deed  was 
said  to  have  been  lost  by  time  and  accident.  The  lot  was,  by 
subsequent  conveyances,  claimed  to  be  vested  in  the  complain- 
ants. No  affidavit  is  attached  to  the  bill,  showing  that  the  deed 
was  not  in  tlie  complainants'  possession,  or  setting  forth  that  it 
had  been  so  lost  or  destroyed. 

To  this  bill,  the  defendants,  James  Findlay,  Charles  Vattier, 
William  Lytle,  and  Robert  Ritchie,  answered  separately ;  and 
a  decree  was  entered  against  tlie  other  defendants  for  posts,  the 
bill  having  been  taken  pro  car^esfo  against  them,  they  not  hav- 
ing answered. 

After  hearing,  this  Court  gave  a  decree  against  the  defend- 
ants who  had  answered;  and  all  the  defendants  appealed  to  this 
Court 

The  bill,  answer,  exhibits,  and  depositions,  showed  a  case 
containing  many  controvierted.  facts  and  allegations;  and  the 
questions  of  law  arising  upon  the  same,  were  elaborately  ai^gued 
by  Mr.  Webster  and  Mr.  Caswell,  for  the  appellants;  and  by 
Mr.  Dodridge  and  Mr.  Jones,  for  the  appellees. 

The  decision  of  this  Court,  by  which  the  decree  of  the  Cir- 
cuit Court  of  Ohio  was  reversed,  and  the  cause  remanded  for 
further  proceedings,  was  upon  two  questions  of  chancery  prac- 
tice; which  were  raised  by  the  counsel  for  the  apj>ellants. 

1.  The  Court  have  decreed  relief  to  the  complainants,  on  the 
bare  suggestion  that  the  deeds  once  existed,  which  are  lost, 
when  no  affidavit  is  attached  to  the  bill,  showing  that  the  deeds 
were  not  in  complainant's  possession;  and  without  such  an  affi- 
davit a  Court  at  Chancerv  has  no  jurisdiction  of  the  cause. 
The  appellants  cited  the  toUowing  cases,  to.  show  the  error  of 
this  proceeding.  MUford's  PL  52,  112.  2  Pire  ffillianu,  540, 
541.  3  Jitk.  17-  132.  4  JbAn.  Oft.  Sm.  397. 

%  The  complainants  not  having  shown  a  deed  from  Garri* 
son  to  the  Jones's,  must  rely  upon  die  receipt  from  Garrison  to 
the  Jones's,  as  an  equitable  title;  and  if  they  claim  that  equita- 
ble right,  they  of  course  must  make  Garrison,  the  elder,  and  the 
Jones's,  parties  to  the  suit.  Upon  this  point,  the  counsel  for  the 
appellants' cited  Simms  v«.  Guthrie  and  others.  9  Craneh  25. 

No  opinion  having  been  expressed  by  the  Court,  upon  the 
merits  of  the  cause,  or  upon  the  ireneral  questions  presented  by 
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.  the  counsel  $  it  is  not  deemed  proper  to  state  the  arguments  of 
counsel,  in  this  report. 

Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court— 

This  is  a  contest  for  lot  number  86,  in  the  city  6f  Cincinna« 
ti.  The  appellees,  who  were  complainants  in  the  Court  below, 
claim  the  lot,  in  right  of  the  complainant,  Belinda,  as -half-sis- 
ter and  heir  at  law  of  Thomas  Doyle,  Jun.  only  son  of  Thomas 
Doyle,  the  elder. 

In  the  year  ir95,  Abraham  Garrison  became  the  proprietor, 
and  was  seised  in  fee  of  the  lot  in  controversy. 

The  billcharges,  thisit  on  the  10th  of  September,  1799,  Abra- 
ham Garrison,  being  so  seised,  sold  the  lot  to  William  and 
Michael  Jones,'  brothers,  and  partners  in  trade,  for  the  price 
of  250  dollars ;  part  of  which  being  paid,  the  said  Abraham 
Garrison  gave  a  receipt  for  the  same,  binding  himself  to  con- 
vey; which  receipt  h  annexed,  and  made  part  of  the  bill:  That  a 
few  days  after,  the  said  Abraham  Garrison  made  a  deed  of 
conveyance,  attested  by  two  witnesses,  to  the  Jones*$,  for  the 
lot ;  which  deed  has  been  lost  by  time  and  accident :  That  on 
the  £6th  of  March,  1800,  VV;i]liam  Jones^  in  behalf  of  the  firm 
of  William  and  Michael  Jones,  conveyed  the  lot  to  Thomas 
I^oylc,  jun.;  and  that  although  the  intention  of  that  conveyance 
was  to  pass  the  title  of  both  partners,  and  is  in  equity  good  for 
that  purpose ;  yet,  as  it  did  not  pass  the  legal  title  of  Michael 
Jones,  he  has  since,  in  the  year  1819,  for  the  purpose  of  con- 
firming the  title  of  the  complaihants,  made  a  deed  of  confirm- 
ation to  the  complainant,  Thomas  S.  Minde* 

Vai'ious  other  matters  are  stated  in  the  bill,  as  strengthen- 
ing and  confinning  the  equitable  right  of  the  complainants,  in 
right  of  the  said  Belinda,  as  heir  at  law  of  I'homas  Doyle^ 
jun* 
.  The  bill  charges,  that  the  defendants  have  fraudulently,  and 
with  notice  of  ihe  claim  of  Thomas  Doyle,  jun.  and  of  the 
complainants,  subsequently,  obtained  conveyances  of  the  legal 
title,  from  and  under  Abraham  Garrison,  and  seeks  discovery 
and  relief. 

The  defendants,  James  Findlay,  "William  Lytle,  Charles 
Vattier,  and  Robert  Hitchie,  answered ;  and  the  bill  was  taken 
as  confessed,  against  the  other  defendants,  for  want  of  answer. 

The  answer  put  in  issue,  generally,  the  allegations  of  the 
bill,  and  the  title  of  the  complaiuauts ;  but  it  is  hot  at  present 
necessary  to  say,  whether  they  do  or  do  not,  sufficiently,  deny 
notice. 

It  appears,  from  the  answers,  and  title  deeds  filed  in  the 
cause,  that  ail  the  defendants,  as  well  those  who  have  not  an- 
swered, as  those  who  have,  are  interested  in  defeadlBg  the  title 
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of  the  lot :  they  standing  in  relation  to  each  other  as  vendoi'S^ 
warrantees,  and  vendees. 

At  the  hearing  of  the  cause,  in  the  Circuit  Court,  the  de- 
fendants; Vattier  and  Ritchie,  were  decreed  to  convey  to  the 
complainants;  and  costs  were  decreed  against  all  the  defend- 
ants; and  all  of  the  defendants  have  joined  in  the  appeal  to  this 
Court 

The  appellants  contend,  that  the  decree  is  erroneous,  upon 
several  grounds,  which  have  been  very  elaborately  arguea  at 
the  bar.  Among  these,  two  preliminary  objections  have  been 
raised,  to  the  regularity  of  the  proceedings  and  decree;  and  if 
either  of  them  1^  sustained,  it  will  be  unnecessary  to  consider 
the  more  important  objections  made  to  the  decree,  upon  the 
merits,  of  the  conflicting  claims  of  the  parties. 

The  first  preliminary,  objection  is,  that  no  affidavit  of  the 
loss  of  the  deed,  from  Garrison  to  the  Jones's  **  by  time  and 
accident,"  as  charged  in  the  bill,  was  made  and  annexed  to 
thebilL 

In  sum>ort  of  this  objection,  the  counsel  for  the  appellants 
have  cited  numerous  authorities,  to  pro  e,  that  when  the  bss 
of  a  deed,  or  other  instrument,  is  made  the  ground  for  coming 
into  a  "^ourt  of  Equity,  for  discovery  9fid  relief,  an  affidavit  en 
its  los»  must  be  made,  and  annexed  to  the  bill— and,  that  the 
absence  of  such  affidavit,  is  good  Cause  of  demurrer  to  the 
bill.  Bui  no  case  has  been  cited,  and* none  is  recollected,  in 
whiclTi  aas  been  decided,  that  although  the  party  chareed, 
ffdied  10  aemur  for  that  cause,  but  answered  over  to  the  bill, 
or  permitted  it  to  be  taken  for  confessed,  by  default,  against 
him,  yet  the  absence  of  the  affidavit  is  sufficient  cause  for  a 
reversal  of  the  decree. 

If  such  a  decided  case  were  shown,  we  should  exceedingly 
doubt  its  reason  and  authority. 

The  objection  appears  to  us  to  be  of  that  chariscter,  which 
ought  to  be  made  at  the  earliest  practicable  stage  of  the  cause; 
and  if  not  then  n^ade,  should  be  considered  as  waived.  Upon 
the  face  of  the  bill  there  is  an  apparent  jurisdiction,  and  the 
use  of  the  affidavit  is  only  to  show,prtf?ui/acie,  the  truth  of  the 
matter. 

It  is  not  like  the  cases  in  which  there  is  an  apparent  want  of 
equity,  on  the  face  of  the  bills,  admitting  all  the  facts  stated 
to  be  true;  nor  like  the  case,  in  which  it  ia  apparent,  on  |he 
face  of  the  bill,  that  a  Court  of  Equity  could  have  no  jurisdic- 
tion of  the  matters  charged.  In  such  cases,  although  4  de- 
murrer will  be  to  the  bill,  yet  none  is  necessary;  inasmuch  as 
there  is  either  an  absolute  want  of  equity,  or  of  jurisdiction* 

We  think  the  supposed  former  existence  and  loss  of  the  deed 
from  Garrison  to  the  Jones's,  wis  not  the  only  ground  for  «^ 
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pealing  to  a  Court  of  Equity  for  relief.  If  the  deed,  as  stated 
in  the  bill,  were  produced,  it,  in  consequence  of  not  being 
proved,  or  acknowledged  and  recorded,  would  be  insuflficient 
as  a  legal  title  against  subsequent  purchasers,  without  notice. 
Thexomplainants  had  a  ^ht  to  a  discovery,  upou  the  ground 
of  notice,  against  the  defendants;  and  if  notice  should  be 
brought  home  to  them,  the  complainants  had  a  right  to  relief^ 
by  a  decree  quieting  the  title,  &c. 

Again :  If  the  complainants  should  fail,  as  we  think  they 
have  failed,  to  prove,  by  competent  an'd  satisfactonr  evidence, 
the  former  existence*  execiition^  and  contents  of  a  formal  deed 
of  conveyance,  sufficient  to  pass  the  legal  title;  we  perceive  no 
reason  why  they  might  not  reljr  upon  the  executory  contract 
contained  in  the  receipt;  and  m  this  latter  view  of  the  case^ 
the  jurisdiction  of  the  Court  of  Equity  is  unquestionable ;  and 
a  general  demurrer  to  the  whole  .bill,  for  want  of  an  affidavit, 
would  not  be  sustainable.  At  mo^  a  demurrer  to  only  so 
much  of  the  bill  as  stated  and  relied  on  the  deed,  could  have 
been  maintained  for  want  of  an  affidavit  of  its  Iom. 

The  second  preliminary  objection  to  the  proceedings  and  de- 
cree, is  the  want  of  proper  parties. 

It  has  been  argued,  for  the  appellants,  that  Abraham  Garri- 
son was  a  necessary  party ;  and,  that  as  the  complainants  claim 
through  him  by  an  executory  contract;  he  ought  to  have  been 
before  the  Court  before  any  decree  could  be  made  against  the 
defendants;  who  also  claim  through  and  under  him,  by  a  subse- 
quent conveyance,  of  the  legal  title. 

The  counsel  for  the  appellees  endeavoured  to  overcome  this 
objection,  by  arguing,  that  the  deed  from  Garrison  to  the 
.Tones's,  conveyed  the  title  from  him  to  them;  that  the  contract 
was,  therefore,  not  executory,  but  executed  between  Garrison 
and  the  Jifties's;  and  further,  if  it  were  not  so,  that  there  was 
no  necesssity  for  bringing  Garrison  before  the  Cburt;  he  hav- 
ing conveyed  away  the  legal  title  to  the  appellants ;  and  that 
therefore  no  decree  could  be  made  against  nim. 

We  have  already,  said,  the  evidence  in  the  cause  does  not 
establish  a  formally  executed  conveyance  from  Garrison  to  the 
Jones's,  sufficient  to  convey  the  legal  title;  and  that  th^  com» 
plainants  are  therefore  driven  to  rest  their  case  upon  the  exe- 
cutory contract,  contained  in  the  receipt. 

Under  this  aspect  of  the  case,  was  it  necessary  to  make  Gar- 
rison a  party,  to  enable  the  Court  to  pronounce  a  decree  be- 
tween the  parties,  really  before  the  Court? 

In  the  case  of  Symmes  v$.  Guthrie,  9  Cranek^  25,  this  Court 
declared  the  general  rule  to  be,  that,  **  regularly,  the  claimants 
who  have  an  equitable  title,  ought  to  inake  those  whose  title 
they  assert;  as  well  as  the  person  for  whom  they  claim  a  con- 
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▼eyance,  parties  to  the  suit''   **  And  that  for  omitting  to  do 
8O9  an  original  bill  may  be  dismissed. " 

In  the  case  of  Mallon  and  others  V8.  Hinde,  12  Whtai.  193. 
196,  the  complainants  claimed  a  survey  id*  the  military  district, 
in  Ohio,  by  virtne  of  certain  executory  connects,  with  Elias 
Langham,  and  the  heirs  of  Sarah  Beard;  and  sought,  by  their 
bill  against  Hinde,  to  obtain  a  conveyance  from  him  of  the  le* 
gal  tide;  ivhich,  it  was  alleged,  nft  had  fraudulently  obtained* 
with  notice  of  the  complainants'  prior  equity.  Langham,  and 
the  heirs  of  Sarah  Beard,  were  not  made  defendants;  and  for 
that  cause,  the  detree  was  reversed.  There  is  no  distinction^ 
in  principle,  between  that  case  and  this.  In  that  case,  this 
Court,  in  delivering  its  opinion,  hold  the  following  language: 
*^For  the  appellees,  it. is  insisted  the  proper  parties  are  not  be- 
fore the  Court,  so  as  to  enable  the  Court  to  decree  unon  the 
merits  of  conflicting  claims.  And  we  are  all  of  that  opmion." 
^*  The  complainants  can  derive  no  claim  in  equity  to  the  sur- 
vey, under  or  through  Langham's  executory  contract  with 
the  Beards,  unless  these  contracts  be  such  as  ought  to  be  de- 
creed against  them,  specifically,  by  a  Court  of  Equity."  ^  How 
can  a  Court  of  Equity  decide,  that  these  contracts  ought  to  h% 
specifically  decreed,  without  hearing  the  parties  to  them  ?  Such 
a  proceeding  would  be  contrary  to  the  rules  which  govern 
Courts  of  Equity,  and  against  the  principles  of  natural  jus- 
tice." 

This  reasoning  applies  with  equal  force  to  the  case  at  bar* 
Here,  however  perfect  all  the  other  links  may  be  in  the  chain 
of  the  complainant  Belinda's  equitable  title  to  the  lot  in  con- 
test, she  can  have  no  claim  to  it  in  equity,  but  through  and  un* 
der  the  executory  contract  of  Garrison  with  the  Jones's.  Garri- 
son has  a  right  toxontest  the  equitable  obligation  of  that  con- 
tract. No  decree  can  be  made  for  the  complainants,  without 
first  deciding,  that  the  contract  of  Garrison  ought  to  be  speci- 
fically decreed.  He  might  insist  the  purchase  money  had  not 
been  paid,  or  make  various  other  defences.  It  is  not  true,  that 
if  he  were  made  a  party,  no  decree  could  be  made  against  him. 
It  might  not  be  necessary  to  require  him  to  do  any  act,  but  it 
would  be  indispensable  to  decide  against  him  the  invalidity  of 
his  obligation  to  convey,  and  overrule  such  defence  as  he  mi^ht 
make;  and  if  the  purchase  money  had  not  been  paid,  to  provide 
by  the  decree  for  its  payment,  before  any  decree  could  be  made 
against  the  defendants  holding  the  leg^  title.  ^  We  are  all  of 
opinion,  that  upon  this  second  preliminary  objection,  the  d^ 
ci*ee  of  the  Circuit  Court  must  be  reversed. 

A  question  of  some  difficulty  presents  itself,  as  to  the  extent 
of  the  reversal.  The  decree  of  the  Circuit  Court  directs  the 
defendants,  Ritchie  and  Vattier,  to  convey  certain  portions  of 
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the  lot  of  ground;  and  awards  costs,  generally,  a^gainst  all  the 
defendants.  There  is  no  doubt,  the  defendants,  against  whom 
there  is  only  a  decree  for  costs,  could  not  appeal  alone,  fi-om 
the  decree  of  Costs.  But  the  defendants,  below,  have  all  appeal- 
ed together,  and  although  some  of  them  hold  the  legal  title  to 
the  lot,  yet  they  all  have  an  interest  in  defending  the  title; 
standing  as  they  do,  in  the  relation  of  vendors  and  warrantees, 
and  vendees.  Under  these  circumstances,  we  think  the  reversal 
should  be  general,  as  to  all  of  the  appellants,  and  the  whole 
case  opened.  And  we  are  the  more  inclined  to  adopt  thin 
course,  because,  so  numerous,  and  so  great,  have  been  the  irre- 
gularities in.  conducting  the  cause  in  the  Court  below,  from  lt6 
commencement  to  its  termination,  by  decree;  that  it  seems  im- 
practicable that  justice  be  done  betweer^  the  parties,  without 
sending  the  cause  back,  as  to  all  the  parties;  with  directions, 
that  the  complainants  have  leave,  if  asked  by  them,  to  amend 
their  bill,  and  make  the  proper  parties;  and  to  proceed  denavo 
in  the  cause,  from  filing. such  amended  bill. 

This  cause  came  on,  &c.  on  consideration  whereof.  It  is  the 
opinion  of  this  Court,  that  there  Ls  error  in  the  proceedings  and 
decree  of  said  Circuit  Court,  in  this,  that  Abraham  Garrison 
ought  to  have  been  made  a  party,  but  was  not,  before  a  decree 
was  made  between  the  parties  in  the  cause.  Whereupon  it  in 
adjudged,  decreed,  and  ordered,  that  the  decree  of  said<^ircuit 
Court,  for  the  district  of  Ohio,  in  this  cause,  be  and  the  same 
is  hereby  whoUy  reversed,  annulled,  and  set  aside.  And  it  is 
further  ordered,  that  the  cause  be  remanded  to  the  Court  from 
whence  it  came,  with  instructions  to  permit  the  complainants, 
upon  application  for  that  purpose,*  to  amend  their  bill,  and  to 
make  proper  parties,  and  to  proce/ed  de  novo  in  the  cause,  from 
the  filing  of  snrh  amende>d  bill.  s«  .I-a  w  and  Equity  may  require 
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OlH  GaiMTf  6V  TBB  DBiaSB  OF  SaMVXL  MtfEBDITBy  T^LktWnn 

iM  EBmoB^.vi.  JoHJi  M'Kkb,  Fom  tub  vsb  of  thb  Bavk  of 

THB  COMMOJIWBALTH  OF  KbIITUOET. 

The  Court  wflL  not  tilw  Jttmdictioii  of  a  CMa^  wheic^  aldiovi^ 
property  clMiiied  by  the  le«or  of  the  pknrtiff  in  cfror  under  a  patent 
ami  which  WM  i«covei«d  m  ^^ctroenty  exceeded  two  tfumMod  doOan  I  tlie 
title  to  a  lot  of  ground,  part  of  the  whole  tract,  which  waa  of  leta  irahie 
than  five  hundred  doUar%  waa  only  hiTohod  in  tho  OMe  helm  the  Cctot^ 


MR.  WICKLIFFE  moTed  jto  ditmiisthUcauaet  which 
bft>ught  by  a  writ  of  error  from  the  Circuit  Court  of  the  district 
of  Kentucky;  on  the  ground^  that  thie  property  in  controvertjr 
was  not  of  the  value  of  two  thousand  dollars;  although  the 
whole  property  owned  by  the  lessor  of  the  plaintiff  in  errror, 
was  under  «  paten t^  and  which  was  recoyered  in  the  ejectment, 
is  one  thousand  acres ;  yet,  the  title  to  a  lot  in  the  town  of  Fal- 
mouth, of  less  value  than  five  hundred  doUars,  held  under  the 
gatent,  is  only  involved  in  this  case,  and  can  only  be  affected 
y  the  decision  of  this  Court. 

Mr.  Chief  Justice  Mabshall  deUvered  the  opinion  of  the 
Court.— 

This  is  a  writ  of  error  to  a  judgment  of  the  Court  of  the 
tJnited  States,  for  the  Seventh  Circuit,  and  the  district  of  Ren- 
tucky,  awarding  restitution  of  lot  No.  108,  in  the  town  of  Fal- 
mouth, to  the  defendants  in  erh>r;  who  had  been  turned  out  of 
possession,  by  virtue  of  a  writ  of  habere  faeku  po$9e$$htumt  is- 
sued on  a  judgment  in  ejectment,  in  favour  m  the  plaintiff  in 
error. 

Previous  to  thf  institution  of  the  suit,  the  town  of  Falmouth 
had  been  laid  out,  in  pursuance  of  an  Act  of  Assembly,  and  lot 
No.  108  had  been  soM  and  conveyed  to  George  Hendricks. ' 
The  law  establishing  the  town  of  Falmouth,  directed  that  the 
lots  should  be  sold,  subject  to  the  condition  of  making  certain 
improvements  thereon,  within  seven  years;  on  failure  to  do 
.  which,  the  trustees  are  empowered  to  enter  on  any  lot  not  im- 
proved, and  sell  it  again.  These  improvemenu  were  not  made 
on  lot  No.  108. 

The  defendant  in  error  moves  to  quash  the  writ  of  error,  be- 
cause the  matter  in  controversy  is  not  of  the  value  of  2,000  dol- 
lars. The  motion  is  resisted,  because  the' whole  property 
which  was  recovered,  in  the  ejectment,  may  be  considerad  as 
involved  in  this  motion;  since  each-  tenant  may  move  separate- 
ly for  an  award  of  restitution,  on  the  supposition  that  the  re- 
gularity of  the  proceedings,  under  the  law  by  which  the  town 
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was  efttablished,  and  the  lots  sold,  may  be  examined;  on  this 
motion,  the  plaintiff  in  error  has  brought  that  subject  into  view, 
and  has  discussed  it  fully.  But  the  Court  is  of  opinion,  that 
the  question  of  title  cani^ot  be  considered  on  this  writ  of  error. 
The  town  of  Falmouth  was  separated  from  the  tract  out  of 
whkh  it  was  ^^ken,  and  thif  lot  was  sold  before  the  suit  was 
instituted;  neitner  the  trustees  of  the  town,  nor  the  proprietors 
of  the  lot,  were  parties  to  that  ejectment  The  motion  to  award 
restitution,  therefore,  involved  nothing  further  than  the  lot  to 
which  the  party  prayed  to  be  restored ;  and  as  that  is.  not  of  the 
value  of  £^000  dollars,  the  Court  has  no  jurisdiction.  The  writ 
of  error  is  to  be  dismissed. 

Writ  of  error  dismissed  for  want  of  jurisdiction;  it  net  ap« 
pearing  that  the  value  of  the  premises,  in  this  suit>  is  two 
thousand  dollars. 


Vou  I. 


Digitized  by 


Google 


250  SUPREME  COURT- 


WlLtlAM  KoNio,  WHO  IS  AN  AuEK,  PlAINTIFF  BELOW,  V9,  WiL- 

xiAM  Bayard,  William  Bayard,  jir.  Robert  Bayard,  and 
Jacob  Le  Roy,  Chizsms  or  the  Stats  of  New-York* 

A  stran|^rto  the  d  xwer  and  endorser  of  a  non-accepted  bill  of  ezchaiwe, 
may  intervene  stipra  protest,  to  pay  the  same  for  the  honour  of  an  en<»»^ 

■  ser  or  drawer.  \2G2\ 

It  is  no  objection  a>  tins  intenrcntion,  that  it  has  been  done  at  the  requesti 
and  under  the  guarantee  of  the  drawees  of  the  bill ;  who  had  refined  to 
accept  or  pay  tne  same.  The  arrang^n^cnts  niade  by  the  payer  of  the  dis- 
honoured iiiu,  with  the  drawee,  by  which  he  was  to  be  protected  from 
loss,  do  not  affect  the  liabih^  of  the  party  to  the  bill,  for  whose  honour 
it  has  been  paid.  {263} 

If  A,  at  the  request  of  tne  drawee  of  a  bill  of  exchange,  and  luider  his 
guarantee,  accept  and  pa^  tlie  biU,  tufra  protest,  for  £e  honoiir  of  the 
endorser,  the  party  against  whom  suit  is  brought  !br  the  amount  paid, 
may  avail  himself  of  every  defence  which  he  coujfi  havejiad,  if  the  biU 
had  been  paid  mpra  protest,  for  the  honour  of  the  endorser,  by  the  dra\Kp 
ce,  and  smt  brought  »>r  the  same«  {2G2| 

THIS  was  an  a  ion  of  assumpsit,  instituted  in  the  Circuit 
Court  of  the  Uni  d  States,  for  the  southern  Circuit  of  New- 
York;  by  WiUiai.i  Konig,  a  merchant  of  Amstci^am,  carrying; 
on  bu sinless  under  the  firm  of  William  Konig  8c  Co.  against 
the  defendanu,  merchants  in  New- York,  ti*ading  under  the 
Jinn  of  Lc  Roy,  Bayard  &  Co. 

The  action  was  upon  a  foreign  bill  of  exchange,  and  the  de* 
claration  charges,  that  the  same  was  drawn  at  Baltimore,  on 
the  2d  day  of  Septeml)er,  18£S,  by  John  C.  Delprat,  on  N.  8c 
J.  &  R.  Van  Staphorst,  of  Amsterdam,  in  Holland,  at  sixty 
days  sight,  for  21,500  florins,  in  favour  of  the  defendants,  and 
made  payable  to  them,  or  oi^der.  That  the  defendants,  on  the 
fourth  of  September,  in  the  same  year,  endorsed  the  same  to 
L.  H.  Huder^  who  endorsed  it  to  Rougemont  &  Behrends — 
and  that  they,  on  the  25th  of  Novei&ber,  1822,  presented  the 
bill,  (the  same  being  unaccepted  and  unpaid,)  to  tne  drawees, for 
acceptance,,  by  whom  acceptance  was  refused,  and  the  bill  pro- 
tested for  non-acceptance ;  and  that  the  plaintiff  on  the  same 
day, at  Amsterdam,  to  prevent  the  bill  from  being  sent  back  to 
the  defendants,  did,  under  that  protest,  and  for  the  honour  and 
account  of  the  defendants,  accept  the  bill,,  in  writing,  and  gave 
notice  thereof  to  the  defendants. 

That  the  bill  was  aftei*wards,  and  before  payment,  endorsed 
oy  Rougemont  8c  Behrends  to  N.  M.  Rothschild,  who  endors- 
ed It  to  M.  Rothschild  &  Sons,  who  endorsed  it  to  B.  J.  De 
Jongh  &  Fils;  and  the  last  endorsees,  when  ihcbill  became  due 
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and  payable,  viz.  on  the  25th  of  January*  1823,  at  Amsterdam, 
presented  it  to  the  drawees  for  payment;  that  payment  was  re- 
fused; and  the  holders,  being. the  last  endorsees  aibi*csaid,  caus- 
ed the  bill  to  be  protested  for  non-payment;  and  the  plaintiff 
thereupon,  upon  the  protest,  and  for  the  honour  and  acco\mt 
of  the  defendants,  the  first  endorsers,  paid  the  bill  to  B.  J.  Do 
Jongh  &  Fils,  together  with  two  thpusand  guilders  for  the  cost 
of  the  protest,  and  other  charges,  and  gave  due  notice  thereof 
to  the  defendants. 

The  declaration  also  contained  the  usual  money  counts;  up- 
on which  the  general  issue  was  pleaded;  and  upon  the  trial  of 
the  cause,  a  verdict  was  taken  for  the  plaintiff,  tor  985£  dollars 
78  cents;  subject  to  the  opinion  of  the  Court  on  the  following 
case;  "with  liberty  to  either  party  to  turn  the  same  into  a  spe- 
cial verdict,  or  bill  of  exceptions. 

It  was  admitted  that  the  bill  was  drawn  by  John  C.  Del- 
prat,  in  favour  of  defendants;  and  that  on  the  18th  day  of  Oc- 
tober/ 18£2,  the  defendants  endorsed  it,  and  transmitted  it  to 
Messra.  Rougemont  &  Behrends,  at  London ;  and  that  aftei^ 
wards  the  bill  was  endorsed  by  Messrs.  Rougemont  Sc  Behrends 
to  N«  M;  Rothschild,  who  endorsed  it  to  M.  Rothschild  & 
So;ns,  who  endorsed,  it  to  B.  J.  De  Jongh  &  Fils,  as  charged 
in  the  declaration.  And  in  order  to  prove  that  the  bill  was  duly 
protested  for  non-acceptance  and  non-payment,  and  tliat  after 
the  same  was  so  protested  for  non-acceptance,  the  same  was 
accepted,  nqmi  protest,  by  the  plaintiff,  tor  the  honour  and  ac- 
count of  the  defendants,  the  endorsers ;  and  that  after  the  said 
bill  was  protested  for  non-payment,  the  same  was  paid,  8iq)ra 
protest,,  by  the  plaintifif,  for  the  honour  and  account  of  the  de- 
fendants, the  endorsers ;  the  plaintiff  read  in  evidence  the  pro- 
test for  non-acceptance  and  non-payment,  which  were  admitted 
by  the  counsel  of  the  defendants  to  be  read  in  evidence  for  that 
purpose. 

1  he  endorsemcfnts  on  the  bill  were : 

Pay  Mr.  L.  Huder,  or  order,  value  received.  New-York, 
4th  Sept.  1822.  Signed,  Le  Roy,  Bayahd  &  Co.  Pay  to  the 
order  of  Messrs.  Rougemont  &  Behrends,  of  London,  value  in 
account.  Nftw-York,  1st  October,  1822.  Signed,  L.  H.  Hu- 
der. Dec.  ZSy  No.  279,  presented  for  stamp  at  Amsterdam, 
22d  Nov.  1822.  Received  with  the  augmentation,  fl.  13  73. 
Signed,  Elvester. 

The  protest  for  non-acceptance,  stated,  that  on  the  applica- 
tion of  the  note  y  to  the  drawees,  N.  &  J.  &  R.  Van  Staphorst, 
Amsterdam,  they  refused  to  accept  the  bill,  stating,  ^that 
whereas  the  drawer  has  quite  wrongfully  drawn  his  bill,  we, 
therefore,  cannot  accept  the  same,  and  moi*eover  regret,  that 
in  order  to  preserve  our  just  rights  against  him,  (meaning  the 
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drawer,)  we  cannot  even  interfere  in  behalf  of  those  to  whom 
this  bill  was  passed." 

The  protest  also  stated  the  following  ^*  Act  of  Interven- 
Uon:" 

And  forthwith  appeared  &nd  came  forward,  those  same  gen- 
tlemen, Messrs.  Wm.  Konig  Sc  Co.,  who  declared  that  they 
were  actually  ready,  on  account,  and  for  the  honour  of  the  firm 
of  Messrs.  Le  Roy,  Bayard  jk  Co.  as  endorsers  upon  this  same 
bill  of  exchange,  to  accept  the  said  bill,  and  for  the  purpose  of 
paying  the  amount  thereof  on  the  day  of  its  maturity ;  and  ac- 
cordingly, the  same  gentlemen,  Messi*s.  Wm.  Konig  &  Co.,  m 
fact  did,  and  have  signed  the  same. 

The  protest  for  non-payment,  stated  the  same  answer  to  have 
been  given  by  the  drawees,  when  payment  of  the  bill  was  'de- 
manded, as  made  when  acceptance  was  applied  for,  and  also 
•that,  after  the  protest  for  non-payment 

Subsequently,  the  gentlemen,  Messrs.  Konig  8c  Co.  com- 
mission merchants,  residing  in  tM^  city,  at  the  Cloveniers 
Burp^wal,  duly  patented  for  the  past  year,  as  appears  by  their 
certificate,  dated  24 th  June,  No.  IdSd,  to  us  the  Notaries  exhi- 
bited, who,  after  having  previously  examined  and  read  the 
aforecopied  bill  of  exchange,  as  likewise  this  present  protest, 
declared,  that  they,  in  consequence  of  their  acceptance,  under 
protest,  should  honour  and  pa^  this  bill  of  exchange,  and 
which,  in  fact,  they  have  done,  (or  the  honour  and  on  account 
of  Messrs.  Le  Roy,  Bayard  &  Co.,  as  the  first  endo^rt  there- 
on, reserving,  at  the  same  time,  their  right  against  them,  and 
all  the  others  thereby  interested. 

The  following  letters  were  offered  in  evidence  on  the  part  of 
the  defendants,  and  objected  to  on  the  part  of  the  plaintiff;  but 
the  objection  being  overruled  by  the  Court,  they  were  read  in 
evidence  as  folio ws>— 

Messrs.  RouoBMoirr  &  Behhknds,  London. 

New-Fork^  18IA  October  182S. 
Gentlemen— -We  have  now  simply  to  request  you  to  dbtain 
acceptance  of  the  enclosed  draft;  we  do  not  wish  it  negotiated 
until  it  should  be  first  accepted,  cither  for  the  honour  of  the 
drawer,  or  for  ours  and  endorsers ;  we  only  wish  that  it  may 
appear  as  having  been  sent  to  you  for  negotiation  by  the  last 
endorser.  It  is  drawn  by  the  agent  of  the  Amsterdam  house, 
and  as  we  enclose  it  as  such,  we  wish  it  to  be  returned  with  the 
regular  forr  ality  of  law,  should  it  not,  contrary  to  bur  expec- 
tations, be  accepted. 

With  respe<;t,  we  are,  fcc 

Lx  Roy,  Bataro  &  Co. 
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It  WM  admitted,  that  tfie  abov^ktter  was  not  transmitted, 
nor  the  contents  thereof  communicated  by  Messrs.  Rougemont 
and  Behrends,  to  thf  plaintifil 

RovoBMONT  &  BsHmmNos  to  Messrs.  William  Konio  &  Co. 
Amsterdam. 

London^  I9th  Ncvtmbw  18£2. 

We  beg  you  to  hav^the  enclosed  ac<^pted  1st  of  fl.  21,500, 
M  days  on  N.  fc  J.  8c  B.  Van  Staphorst,  and  hold  the  same  to 
the  disposal  of  the  Sd,  Sd,  and  4th.  You  will  bbliire  ine  by 
mentioning  the  day  of  acceptailbe,  and,  in  case  of  refusal,  you 
irill  have  the  bill  prbtestecL  If  accepted,  please  let  us  know 
the  amount  of  stamp  duties,  Sec 

The  defendants  also  read  in  evidence  the  following  extracts 
of  letters  from  the  plaintiff  to  Rougemont  8c  Behrends. 

AfMterdam,  9Std  November  182S. 
Messrs.  Rougemont  8c  Bbhrbnds,  London. 

We  had  this  pleasure  19th  instant,  and  are  to-day  in  posses- 
sion  of  your  favour.  The  enclosed  fl.  21,500  on  N.  8c  J.  8c  R. 
Van  Staphorst,  will  be  presenteii  for  acceptance,  and. kept  to 
the  disposal  of  duplicate;  for  stamp  diHy^^e  debit  you  in  post- 
age account,  which  is  fl.  14.5s.  Messrs.  Van  Staphorst  have 
deferred  the  answer  whether  they  will  accept  said  bill  till  to- 
morrow. We  cannot  inform  you  of  the  result  until  Tuesday, 
aAd  in  case  of  refusal  will  forward  ypu  the  protest. 

Anaterdi",/!^  9J^h  of  November  1822. 
Messrs.  Rouobmomt  8c  Bbhrbnds,  London* 

We  refer  to  our  respects  of  the  22d  instant  Messrs.  N.  8c 
J.  8c  R.  Van  Staphorst,  after  having  deferred  the  -acceptance 
of  the  bill  of  fl.'21,500,  60  days,  till  yesterday,  nr>  Vefuse  to 
accept;  we  had  also  the  bill  presented  for  non-acceptance,  at 
the  saine  time  honouring  it  tor  account  of  Le  Roy,  Bayard  8c 
Ca  in  Kew-York.  The  bill  has  also  been  accepted  on  the  25th 
of  November,  and  will  be  due  on  the  24t))^of  January  next. 
We  will  keei>  it  at  the  disposition  of  the  1st,  Sd,  or  4th,  or  any 
copy  authenticated  by  your  endorsement 

They  also  read  in  evidence  the  following  letters  from-tno- . 
plaintiff  to  the  defendants. 

Jimelerdam,  26/A  of  November  1822. 
Messrs.  Lb  Rot,  Batard  8c  Co.  New- York. 

Gentlemen — ^Having  been  charged  by  Mess^  Rougemont  8c 
Behrends  ol  London,  to  procure  the  acceptance  of  a  second  of 
exchange  of  bill  of  fl.  21,500,  Mr.  John  C  Delprat  at  Baltv 
more,  of  ^d  Septemoer,  to  your  order,  on  Messrs.  N.  8c  J.  fie 
R.  Van  St^horst  These  gentlemen  have  refused  to  accept 
it,  expressing  their  rejpret  at  being  unable  on  t]iis  occasion 
fven  to  protect  your  signature,  and  save  you  heavy  damages. 
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We  have  deteimined  to  offer  it,  on  the  assurance  that  this  in- 
tervention would  be  agreeable  to  you,  and  we  remit  you  annex- 
ed, in  consequence,  the  protest  for  non-acceptance,  and  the 
act  of  intervention  for  the  fl*21J^00^  becoming  due  24th  Janua- 
ry— ^accepted  25th  November  tor  your  account.  At  maturity 
we  will  send  you  all  the  papers  in  order,  and  as  it  appears  cer^ 
tain  that  Messrs.  Van  Suphorst  will  not  pay  the  dn£t  of  Mr. 
Delprat,  you  can  at  present  admit  that  you  will  leave  it  to  re- 
imburse us  this  intervention,  with  commission,  expenses,  and 
interest.  We  renew,  gentlemen,  on  this  occasion,  the  offer  of 
our  services,  desirous  that  it  may  be  agreeable  to  you  to  re- 
quire them. 

Anuterdamy  9J^h  January  182S« 
Messrs.  Le  Roy,  Bayard  &  Co.  New-York. 

Gentlemen— We  have  the  honour  to  confirm  our  letter  of 
26th  November,  of  which  a  triplicate  is  annexed,  and  to  inform 
you  that  Messrs.  N.  fc  J.  &  R.  Van  Staphorst,  having  persist- 
ed in  their  refusal  to  pay  the  bill  of  exchange  of  fl.21^G0,  of 
Mr.  John  C.  I)elprat  to  your  order  upon  them,  we  have  paid 
it  under  protest,  and  act  of  intervention,  for  your  honour. 

Accompanying  this  you  receive  the  papers  consisting  of  first 
draft  in  first  aQd  secotid.  2.  Protest  ot  act  of  intervention.  S. 
Amount  relative  thereto.  Will  you,  'gentlemen,  please  to  ac- 
knowledge the  accuracy  of  this  amount,  on  24th  January, 
fl.  21,647,  and  credit  us  the  amount 

Jtmiterdmnj  2d  Stptember  1823* 
Messrs.  Le  Roy,  Bayard  &  Co.  New- York. 

Gentlemen— On  the  26th  of  November  past  year,  we  infoim^ 
ed  you  of  our  having  intervened  with  acceotance,'  for  your  ho- 
nour and  account,  as  endorsers,  a  draft  of  fl. 21,500,  John  C 
Delprat's  draft  60  ds.  sight,  Baltimore*  2d  September,  in  your 
favour,  protested  for  non-acceptance  against  the  said  drawer, 
while  on  the  28th  January  we  had  the  honour  to  inform  you 
that  we  had  paid  the  above  bill,  by  intervention,  for  your  ac- 
count; handing  you,  at  the  same  time,  the  orieinal  bill  duly 
discharged,  together  with  necessary  protest  and  act  of  inter- 
vention. Since,  that  time  we  have  only  received  your  lines  of 
the  31st  January  last,  by  which  you  thank  us  for  the  interven- 
tion made  by  us,  but  observe,  that  Messrs.  N.  &  J.  8c  R.  Van  Stap- 
horst had,  at  the  same  titue,  informed  you,  that  they  had  gua- 
rantied to  us  the  reimbursement  of  that  drailt,  for  which  reason 
you  refer  us  to  these  gentlemen. 

To  our  letter  returning  to  you  duly  discharged,  and  paid  by 

us  for  your  account,  the  aforementioned  bill,  you  did  not  give 

;tL9  any  reply.    Messrs.  N.  8c  J.  8c  R.  Van  Staphorst  have  only 

guarantied  us  in  case  we  should  not  be  able  to  recover  our  re- 
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imbursement  from  you,  for  whose  account  we  intervened;  and 
they  are  thus  entitled  to  ask  from  us,  that  we  enforce  that  pay- 
ment from  you,  to  which  measure  that  guarantee  obliges  us,  and 
the  effect  of  which  we  cannot  but  maincain,  so  that,  in  order  to 
obtain  that  payment  which  you  owe  us,  we  have  now  valued 
this  day  on  you  at  sixty  days;  83,600,  JBd«400,  SI 9^32.80,  order 
Guliail  Ludlow,  Esq.  at  the  exchange  of  50  »//^.—fl.  22,332,  be^ 
ing  the  exact  amount  of  our  intervention,  together  with  inte- 
rest and  charges  to  this  day,  as  per  note  annexed,  which  we  re- 
commend to  your  protection,  and  request  you  to  honour  in 
payment  of  the  amount  expended  by  us  for  your  account  If 
you,  against  our  expectation,  refuse  to  pay  this  bill,  we  must 
inform  you,  that  we  have  given  our  most  strict  and  precise  or- 
der immediately  to  enforce  payment  by  force  of  law,  to  which 
purpose  we  must  then  demand  from  you  the  original  bill  paid, 
with  protest,  &c.  which  we  request  and  authorize  you,  by  the 
present,  to  deliver  to  Gulian  Ludlow,  Esq.  of  your  city,  whom 
we  have  empowered  to  give  receipt  for  these  documents;  which 
are  our  propet*ty  till  you  have  paid  us  for  them.  We  are  oblig- 
•  ed  to  do  this  act  of  devoir ;  in  order  to  obtain  final  reimburse- 
ment; while  we  hop^  and  trust  you  cannot  take  this  measure^ 
necessary  to  us,  in  any  evil  light. 

We  remain,  very  sincerely,  gentlemen. 

Your  most  obedient  servants, 

William  Koxio  8c  Co. 

The -following  letter  from  K.  &  J.  &  R.  Van  Staphorst  to  the 
defendants,  .was  also  offered  in  evidence,  and  objected  to  on  the 
paYt  of  the  plsdntiff',  but  the  objection  being  overruled  by  the 
Court,  was  read,  as  follows  ^— 

Messrs.  Le  Rot,  Bayard  &  Co.  New- York. 

^nuimtan^  25lh  November  1822. 

Gentlemen— We  confirm  our  last  respects  of  12th  inst.  and 
have  since  rec^ved  your  esteemed  letters  of  the  4th  and  5th 
ult.  first  of  which  accuses  receipt  of  our  sundry  letters  up  to 
the  23d  of  July,  inclusive. 

The  di*aft  advised  in  your  esteemed  favour  of  5th  ult.  6()  days 
sight— No.  368— fl.r,000— favour  John  Telfair,  meets  due  ho- 
nour at  presentation  to  the  debit  of  your  account  We  havr 
yesterday  received  letters  from  Mr.  Dciprat,  dated  10th,  11th, 
and  15th  of  October,  of  which  we  cannot  fail  to  communicate 
in  a  few  words  the  purport.  It  is  such  as  we  migat  expect; 
instead  of  attempting  to  clear  up  any  of  the  disti*essing  items 
alluded  to  in  our  letters  to  him,  or  to  refute  any  of  the  argu- 
ments which  founded  our  conduct,  Mr.  D.  merely  falls  on  our 
circulars,  as  he  calls  them^  (written  at  the  time  to  only  four  of 
ihoee  who  were  owing  us  moneys  at  Baltimore,  and  of  which 
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'  we  annex  copy  in'^our  defence,)  m  haTing  injured  his  credit: 
and  further  declaims  against  an  answer,  which  he  had  been  er^* 
roneously  iitformed  that  we  had  given  in  the  protest  of  one  of 
his  bills;  further,  Mr.  Delprat  chiefly  writes,  that  he  is  very 
desirous  to  have  his  accounts  dosed,  and.  sent  up  to  him;  so 
that»  all  items  being  properly  brought  therein,  it  may  be  ap- 
proved by  him,  and  our  intercourse  finally  closed.  We,  of 
course,  shall  not  be  backward  in  complying  with  that  wish; 
and,  on  correctness  and  justice,  you  will  eauly  believe  that  Mr. 
Delprat  can  sa&l^  calculate.  When  we  Wrote  to  you  our  last 
letters,  and  therem  stated  the  amount  drawn  by  Mr.  Delprat, 
so  much  above  any  thinjr  that  prudence  or  correctness  warrant- 
ed. We  were  indeed  far  from  .prepared  for  the  appearance  of  a 
fresh  draft  of  Mr.  D^  valued  (as  the  French  term  it)  de  bui  en- 
blancj  without  any  light  being  spread  by  the  letter  of  advice 
atttaohed  to  it. 

FL  21,500— Baltimore,  8d  Septemberi^  at  60  ds.  sight  in  your 
favour.  This  draft,  confirmed  in  no  letter  of  Mr.  Delprat,  and 
dated  at  such  an^minous  time^  was  calculated  to  yield  much 
matter  to  think  on.  If  Mr.  Delprat  knew  of  the  protests  of 
his  former  drafts,  to  what  ought  this  new  flourish  to  serve;  if 
notf^what  was  his  intention  by  drawinf^  such  a  large  sum  a^^ain 
ovef  and  above  all  hia  former  disposiuons;  a  valuation  which, 
placing  all  possible  folly  and  imprudence  on  our  side,  it  could 
not  yet  possibly  be  thought  that  we  should  honour  without  at- 
tempting to  explain  the  matter.  We  have  merely  to  express  our 
regret  at  observing  again  your  endprsemeut  on  the  bill,  and 
notwithstanding  your  silence  in  your  last  favour  of  4th  and  5th 
instant,  with  regard  to  former  interventions,,  in  fact  rather  dis^ 
agreeable  to  us,  and  whatever  might  be  the  intentions  of  Mr. 
D.  at  drawing  the  bill,  .we  were  too  much  your  friends^  my 
dear  sirs,  not  immediately  to  come  forward  on  account  of  your 
sigfnature;  but  consulting  our  le^al  adviser  on  this  so  Strang 
and  surprising  incident,  we  were  sorry  to  find  that  it  was  his 
positive  opinion,  that  in  this  peculiar  case  we  ought  not  to  value 
at  all  this  draft,  nor  in  the  least  manner  to  allow  that  such  a 
draft  might  properly  have  been  issued  by  the  drawer,  and  thus 
that  we  ought  not  to  consider  it  at  all,  nor  to  meddle  isrith  irin 
the  leasjL  So  firm  was  our  counsel  in  that  idea,  that  he  was 
completely  against  our  intervening  on  behalf  of  any  endorser, 
as  being  prejudicial  to  the  system  we  ought  to  follow  with  re- 
gard to  this  bill;  but  hci  thought  that  it  was  proper  to  note  in 
the  protest  our  reason  for  non-acceptance  andnon-intervention. 
We  were  thus  put  in  a. disagreeable^ position;  as  on  the  one 
side  we  did  not.wish  to  act  contrary  to  his  advice,  and  to  de- 
part from  a  system  which  he  though  necessary  to  us;  and,  on 
the  dther,  we  were  fully  determined,  at  all  events,  not  to  sufler 
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your  sipiature  to  go  back  without  being  honoured.  In  this 
predicament^  we  applied  to  our  friends  Messrs.  Wm.  Konig  U 
Co.  who  had  the  said  bill  in  huid,  vr^ormed  them  rf  the  whok 
ca$ty  and  requested  these  gentlemen,  under  our  guarantee,  to  in- 
tervene on  behalf  of  your  signature,  with  acceptance  and  pay- 
ment of  abore  bill ;  which  favour  these  gentlemen  have  not  re- 
fused  to  us,  so  that,  without  our^prejudice,  and  completely 
without  yours,  we  have  duly  protected  your  interest  We  are 
well  persuaded  you  would  not  wish  us  to  have  done  any  act 
which  we  might  think  detrimental  to  us,  and  we  thus  are  con* 
fident,  that  you  will  duiy  appreciate  our  conduct  in  this  truly 
awkward  affair. 

The  defendants  also  read  in  evidence  the  following  letter  from 
them  to  the  plaintiff:—- 

^  New-Fork^  January  SUtf  1823. 
Messrs.  Wm.  Komo  8c  Co.  in  Amsterdam. 

Gentlemen— We  are  favoured  with  your  letters  of  the  26th 
November,  apprizing  us  that  Messrs.  Rougemont  8c  Bchrends 
of  London,  had  sent  you  for  acceptance,  a  draft  for  (L21,500t 
drawn  at  Baltimore,  by  Mr.  John  C.  Delprat,  in  our  favour,  at 
60  days  sight,  upon  Messrs.  N.  8c  J.  8c  R.  Van  Staphorst,  that 
these  gentlemen  had  refused  the  acceptance,  and  thai  you  had 
intervened  for  our  honour  as  endorsers;  that  you  had  no  reason 
to  believe  that  it  would  at  maturity  be  p^id  by  the  drawers,  and 
that  you  would  thus  be  called  upon  to  discharge  it.  Messrs, 
N.  8c  J.  8c  R.  Van  Staphorst  inform  us,  under  the  date  of  the 
S5th  of  November,  that  they  had  informed  you  of  the  whole  case^ 
(in  relation  to  this  draft,)  and  had  requested  you,  under  their 
guarantee,  to  intervene.  It  remains,  therefore,  but  for  us  to 
thank  you  for  the  honour  which  you  purposed  doing  .^s,  and 
to  refer  you  to  Messrs.  N.  8c  J.  8c  R.*  Van  Suphorst  for  a  re* 
lease  from  the  responsibility  assumed  under  their  g^aranteci 
and  for  them. 

We  have  the  honour  tq  be,  Gentlemen, 

Your  humble  servants, 

Le  Rot,  Bayard  8c*  Co. 

It  was  admitted,  that  the  said  bill,  for  fl.21/K)0,  was  drawn 
several  days  after  the  date  of  it  That  the  same  was  drawn  by 
the  said  John  C  Delprat,  on  his  own  account  generally,  and 
not  on  any  shipment;  and  that  the  said  bill  waa  drawn  after 
the  said  J.  C.  Delprat  heard  from  the  defendants^  that  his  bills 
jon  Messrs.  N.  &  J.  8c  R.  Van  Staphorst  had  been  protested. 
That  the  said  J.  C.  Delprat  sent  to  the  defendants,  an  oriieron 
Messrs.  N.  8c  J.  8c  R.  Van  Staphorst,  dated  4th  September 
1822;  (a  copy  of  which  order  is  hereunto  annexed;)  and  that 
the  said  bill  was  sent  therewith  to  the  dcfendanu;  that  there 
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were  other  dealings  between  the  defendants  and  the  said  John 
C  Delprat,  besides  those  growing  out  of  the  agency  of  the  aidd 
John  d.  Delprat  for  the  Messrs.  N.  8c  J.  &  R.  Van  Staphorst; 
that  the  defendants,  in  the  course  of  those  dealings,  duTting  the 
sammer  of  1822,  loaned  to  the  said  John  C.  Delprat,  n  large 
sum  of  money  oir  his  own  account,  wh*ch  loans  were  carried 
by  them  into  their  general  account  with  the  said  John  C.  Del- 
prat; and  that  the  said  hill  wa  given  to  the  defendants,  by  the 
said  John  C.  Delprat,  to  repay  them  for  the  said  advances  to 
him,  as  far  as  the  same  virould  go. 

Messrs.  N.  &  J.  &  R.  Van  Staphorst,  Amsterdam. 

Bakimore,  Sept.  4th  1822. 
Gentlemen— You  will  please  hold  all  balances  due  to  me  by 
you;  all  the  proceeds  of  goods  sold  or  unsold,  shipped  in  my 
name,  per  Virgin  and  other  vessels,  to  the  order  >nd  for  the 
use  of  Messrs.  Le  Ro^,  Bayard  <c  Co.,  and  for  which  this  let- 
ter will  be  your  sufficient  authority. 

I  remain,  with  esteem, 

Your  obedient  servant, 

John  C.  De^bat. 

The  Judges' of  the  Circuit  Court  divided  in  opinion  upon  the 
following  points,  which  were  certified  to  this  Court -r* 

1.  Whether  the  letters  offered  in  evidence  by  the  deiendants, 
and  objected  to,  ought  to  have  been  admitted. 

2.  Whether  the  plaintiff  had  a  right,  und^r  th^  circum- 
stances, to  accept  and  pay  the  bill,  upon  which  th^  siiit  was 
brought,  for  the  honour  of  the  defenaants;  and  is  ^nlitled  to 
receive  the  amount  -thereof^  with  charges  and  interest. 

The  first  point  was  waived  by  the  counsel  for  the  plsdntlff; 
and  the  whole  argument  was  directed  to  the  second  point. 

The  cause  was  argued  by  Mr.  Webster,  and  Mr.  Ogden 
Hoffman,  for  the  plaintiff,  and  by  Mr.  D.  B.  Ogden,  and  Mr. 
Oakley,  for  the  ddendants. 

For  the  plaintiff. 

The  contents  of  the  letter  of  instructions  from  Van  Staphorsts 
to  J.  C.  Delprat,  noft  having  been  communicated  to  the  plain- 
tiff, ought  not  to  affect  him  m  any  manner.  Any  stranger  has 
a  right  to  intervene  incase  of  the  non-acc:  ^^tance,  or  non-payment 
of  a  bill  of  exchange.  This  is  an  established  usafi;e  in  com- 
mercial operations,  and  contributes  essential)*  to  their  safety 
and  certainty.  To  the  drawer  and  endorsers,  it  saves  the  da- 
mages on  the  bill,  which  would  be  payable  on  its  return,  anc 
prevents  other  heavy  expenses. 

The  guarantee  of  the  drawees,  in  favour  oi  ihe  plainti£f^  was 
'an  arrangement  exclusively  between  the  parties ;  and  the'  de- 
fendants have  no  right  to  look  to  it  in  the  transaction. 
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On  the  part  of  the  Van  Staphorsts,  there  wa&  no  obligation 
|o  give  the  guarantee,  and  it  was  an  act  for  the  eventual  pro- 
tection of  the  plaintiff,  in  case  of  the  inability  of  the  defendanu 
to  repay  the  an^ount  of  the  biU;  and  was  not  given  under  any 
supposition  of  the  liability  of  the  drawees  to  accept  or  pay  the 
bill 

If  either  the  plaintiff  or  the  Van  Staphorsts,  could  pay  the 
bill  separately,  both  might  pay  jointly.  The  person  who  pays 
for  the  honour  of  another,  may  look  to  all  the  parties  to  the 
bill,  as  well  as  to  the  person  for  whose  honour  he  pavs  it 

The  payment  of  a  protested  bill  for  the  honour  or  another^ 
is  onl^  a  mode  of  becoming  the  holder,  and  although  against 
the  will  of  the  parties  to  it,  they  thus  become  debtors  to  the 
payer. 

The  Common  Law,  and  the  law  merchant,  as  part  of  the 
Common  Law,  presumes  a  general  standing  request  to  be^ade 
by  the  drawer  and  endorsers  of  an  unpaid  bill,  to  every  friend,  to 
prevent  the  dishonour  of  the  bill,  and  the  burthen  of  heavy 
damages  in  consequence  of  this.  If  acceptor,  supra  protest, 
for  the  honour  of  an  endorser,  pays  the  bill,  he  may  sue  the 
endorser,  as  he  is  to  be  considered  as  a;i  endorser  paying^fuU 
value  for  the  bill,  i  Esp.  Rep.  112.   6A%  m  Bills,  441. 

For  the  defendants.-— 

This  mode  of  proceeding,  by  the  intervention  of  a  third 
person,  prevents  and  disables  the  defendants  from  proving  that 
the  Van  Staphorsts  were  bound  to  accept,  and  ought  to  have 
paid  the  bilL  This  action  is  not  upon  the  bill  strictly,  but  it 
18  for  money  paid  for  the  use  of  the  defendants,  by  one  who  was 
an  entire  stranger  to  them,  and  had  not  right  to  intervene.  A 
suit  cannot  be  brought  upon  the  bill,  because  by  its  payment 
it  is  extinct 

The  plaintiff  interfered,  not  for  the  honour  of  the  drawer  or 
endorser,  but  for  that  of  the  drawees.  Laying  aside  his  agency^ 
he  undertakes  to  pay  the  bill,  at  the  request  of  the  drawees, 
and  they  are  liable  to  him,  and  have  stipulated  for  hii  protec- 
tion. 

.  The  general  rule  of  law  is,  that.no  man  can  constitute  him- 
self the  creditor  of  another,  without  his  consent,  express  or 
implied.  6  Ttrm  Hep.  310.  1  Beawe's  Lex  Merc  6S-4.  Th^ 
only  exception  to  this  rule  is,  the  case  of  acceptance  of  a  bill, 
nqm  protest. 

The  reasons  for  this  rule  are— 1.  The  law  implies  consent 
of  the  party  for  whose  honour  acceptance  is  made,  from  the 
nature  of  x)\^  favour  conferred — being  gratuitous,  and  incur* 
ring  hazard,  for  the  purpose  of  rendering  a  service,  an  acceptor, 
9i(pra  protest,  may  demand  recompense  for  the  credit  given, 
for  whose  benefit  accepiance  is  madi;.  And  in  cose  he  re-draws 
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on  Buch  person,  his  bill  ought  to  be  promptly  complied  with, 
besides  a  grated  aeknowleagnwit  of  tfie  Javour,  Beatve*s  Lex 
Mere.  pi.  44.  6!s,  64. 

Thus  it  appes^rSy  that  the  motive  of  the  acceptor  must  be 
such  as  to  entitle  him  to  gratitude. 

2.  The  consideration  in  the  implied  contract,  in  thiscase,  can- 
not  be  solely  the  benefit  conferred  on  the  endorser;  ^s  voluntary 
services  may  be  rendered  in  all  other  cases,  and  no  contract 
will  be  implied. 

Can  there  be  an  acceptance  for  the  honour  of  an  endorser, 
under  the  guarantee  of  a  third  person  ?  1.  It  confers  no  ho- 
nour. 2.  Gives  no  credit.  3.  It  is  not  gratuifous  or  volwUary, 
4.  It  is  not  founded  on  a  coiisiJeration^  which  can  alone  Iry 
the  foundation  of  such  a  contract. 

Can  there  be  an  acceptance  for  the  honour  of  the  payee  or 
endorser,  under  a  guarantee  of  the  drawee  of  the  bill? 

1.  The  drawee  cannot  do  indirectly,  what  he  cannot  do  di> 
rcctly.  The  law  is  settled,  that,  if  tlie  drawee  has  accept- 
ed, supra  protest,  for  want  of  advice  of  effects,  and  before 
the  bill  is  payable  he  receives  effects,  he  is  bound  to  discharge 
the  endorser^ and  advise  him  thalrtie  w  11  pay  the  bill;  1  Beawe's 
Lex  Merc.  lOQ.  Thus,  if  the  Van  Staphorsts  had  accepted,  nf^ra 
protest,  for  the  honour  of  Che  defendants,  and  had  afterwards 
received  remittances  from  Delprat,  they  could  not  have  paid 
the  bill,  nf^-a  protest,  for  the  honour  of  the  defendants;  and  by 
the  acceptance,  under  guarantee.  Is  intended  to  deprive  the 
defendants  of  the  benefit  of  those  printiples  of  law. 

An  acceptor  for  the  honour  of  the  df*awer,  must  do  it  before 
he  acceptSLeene^ally,  ^^or  any  ways  engages  or  obliges  himself 
thereta"    Marius  I!x.  SO^Sl.  Mah/n  Lex  Merc.  voL  1. 

By  parity  of  reasoning,  a  person  under  any  obligation  to  pay, 
cannot  pay  a  bill,  s^/ffa  protest,  for  tlie  honour  of  another.  1 
Lord  Ray.  88. 

The  consequence  of  such  proceedings  might  be,  that,  under 
a  secret  guarantee,  the  drawee  might  avoid  the  fulfilment  of  his 
obligation  to  pay  the  bill.  Another  objection  is,  that  the  en- 
dorser has  imposed  upon  him  a  contract,  without  his  know- 
ledge or  consent,  and  this  the  law  will  not  permit,  under  cir- 
cumstances exposing  him  to  injury. 

The  party  affected  by  this  intervention,  cannot  have  the  same 
defi^ce,  or  the  means  of  the  same  defence,  against  a  stranger, 
as  against  the  drawee,  as  the  guarantee  may  be,  and  is,  gene- 
ra^, secret. 

The  evidence  in  this  case  shows,  that  the  defSendants  did  not 
desire  to  have  the  bill  paid  by  any  one  but  the  drawees.  Rouge- 
ment  h.  Behrends  of  London,  were  the  agents  of  the  defendants, 
and  they  write  to  the  Van  StaphorstSi  that  the  holders  of  the 
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bill  desire  tbkt  it  may  be  protested,  if  not  paid.  The  plidntifl^ 
therefore,  knew  that  it  was  not  the  desire  of.  the  defendants  to 
save  the  bill  from  dishonour.  The  plaintiff  was  the  agent  of 
the  defendants  to  have  the  bill  accepted,  if  not  dishonoured* 
This  is  shown  by  the  letter  of  19th  November  1822.  He  could 
not,  therefore,  interfere  to  pay  the  bill.  It  was  against  the  na- 
ture of  his  agency. 

Mr.  Chief  Justice  Maesrall  delivered  the  opinion  of  the 
Conrt>— 

This  suit  was  brought  in  the  Court  of  the  United  States^  for 
Ae  second  Circuit  and  district  of  New-York,  on  a  bill  of  ex- 
change, drawn  by  John  C:  Delprat,  df  Baltimore,  t>n  Messrs. 
N.  k  J.  8c  R*  Van  Staphorst,  oi  Amsterdam,  in  favour  of  Le 
Roy,  Bayard  Sc  Co.  of  New- York,  .and  endorsed  by  them.  The 
bill  was  regularly  presented  and  protested,  after  which  it  was 
accepted  and  paid  by  the  plaintiff,  for  the  honour  of  the  defend- 
ants. The  jury  found  a  verdict  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court,  on  a  case  stated  by  the  pai'ties.  The 
Judges  of  the  CLncuit  Court 'were  divided  in  opmion,  on  the 
following  poinU: 

1.  Whether  the  letters  offered  in  evidence  by  the  defendants, 
and  objected  to,  oug^t  to  have  been  admitted. 

2.  Whether  the  plaintiff  had  a  right,  under  the  cicumstances, 
to  accept  and  pay  the  bill  in  question,  under  pcotest,  for  the 
honour  of  the  defendants;  and  is  entitled  to  recover  the  amount, 
with  charges  and  interest 

The  first  question  is  understood  to  be  waived.  It  is  a  ques- 
tion which  was  decided  by  the  Court,  at  the  trial,  and  could 
notarise  after  verdict,  unless  A  motion  had  been  made  for  a 
new  trial 

The  second  requires  an  examination. of  the  case  stated  by 
counsel  The  bill  was  transmitted  by  Le  Roy,  Bayard  &  Co. 
to  Messrs.  Rougemont  &  Bebrings,  of  London,  to  have  it  pre- 
sented for  acceptance,  who  inclosed  it  to  the  plaintiff,  in  a  let- 
ter, from  which  the  following  is  an  extract:  <^We  beg 
you  to  have  the  enclosed  accepted;  1st,  of  fi.  21,500,  60 
days,  on  N^  fc  J.  8c  R.  Van  Staphprst,  and  hold  the  same  to  the 
disposal  of  2d,  Sd,  and  4th«  You .  will  oblige  me  by  mention- 
ing the  day  of  acceptance,  and  i^  case  of  refusal,  you  will  have 
the  biU  protested.'* 

The  plaintiff  gave  immediate  notice  of  the  dishonour  of  the 
bill,  and  of  their  intervention,  for  the  honour  of  the  defend- 
ants.. 

Messrs.  N.  k  J.  fc  R.  Van  Staphorst  addressed  a  letter  to 
the  defendanu,  dated  tl\e  26th  of  November^  1822^  giving  no- 
tice that  the  bill  was  dishonoured;  the  drawer  having  up  right 
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to  draw,  and  that  they  were  advised  by  counsel  not  to  inter- 
pose, in  their  own  names,  for  the  honour  of  the  defendants* 
The  letter  adds,  ^  In  this  predicament,  we  applied  to  our 
friends,  William  Konig  Sc  Co.  who  had  the  said  bill  in  hand, 
informed  them  of  the  whole  case,  and  requested  these  gentle- 
men, under  our  guarantee,  to  intervene  on  behalf  of  your  sig- 
nature, with  acceptance  and  payment  of  th^  above  bill ;  which 
favour  these  gentlemen  have  not  refused  to  us ;  so  that,  with- 
out our  prejudice,  and  completely  without  yours,  we  have  duly 
protected  your  interest.'* 

The  defendants  also  gave  in  evidence,  a  letter  from  the  plain- 
tiff, stating  that  he  had  intervened,  at  the  request  of  N.  &  J. 
8c  R.  Van  Staphorst,  and  under  their  guarantee;  but  that  they 
r^uired  him  to  proceed  against  the  defendants,  as  prelimi- 
nary to  the  performance  of  that  guarantee. 

It  was  admitted  that  the  bill  was  drawn  by  J.  C.  Delprat,  ou 
his  own  account,  and  not  on  any  shipment  for  a  debt  due  from 
him  to  the  defendants,  for  advances  previously  made  to  him; 
and  that  he  had  given  to  the  defendants  an  order  on  N.  Sc  J.  & 
R.  Van  Staphorst,  for  all  balances  due  from  them  to  him. 

It  is  not  idleged  that  the  drawees  had  any  funds  of  the  draw* 
er  in  their  hands. 

The  plaintiff  in  this  case  must  be  considered  as  the  agent  of 
N.  fc  J.  8c  R.  Van  Staphorst,  and  as  having  paid  the  bill  at 
their  instance.  All  parties  concur  in  stating  this  fact.  The 
Van,.Staphorst8  adopted  this  circuitous  course,  instead  of  in- 
terposing directly  in  their  own  names,  under  the  advice  of 
counsel  \  They  however  immediately  stated  the  transactiqp  in 
its  gentifaie  colours,  to  the  defendants.  It  is  impossible  to 
doubt,  that  a  person  may  thus  intervene,  through  an  agent,  if 
it  be  his  .will  to  do' so.  The  suspicion  vrhich  might  be  excited 
by  proceeding,  unnecessarily,  in.  this  circuitous  manner,  cannot 
affect  a  ^ansaction,  which  was  immediately  communicated, 
with  all  its  circumstances,  to  the  persons  in  whose  behalf  the 
intervention  had  been  made;  unless  those  persons  were  expos- 
ed to  some  inconvenience,  to,  which  they  would  not  have  been 
exposed,  had  the  interposition  been  direct.  This  is  not  the 
case '  in  the  present  instance,  since  it  cannot  be  doubted  that 
the  defendants  might  have  availed  themselves  of  every  defence 
In  this  action,  of  which  they  could  have  availed  themselv€^ 
had  N.  Sc  J.  8c  R.  Van  Staphorst  been  plaintiffs.  The  case 
shows  plainly,  that  the  bill  was  not  drawn  on  funds,  and  that 
the  drawees  were  not  bound  to  accept  or  pay  it  No  reason, 
therefore,  can  be  assigned,  why  the  person  who  has  made  him- 
seii  the  holder  of  the  bill,  b^  accepting  and  paying  it  under 
protest,  should  not  recover  its  amount  from  the  drawer  and 
endorsers. 
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This  cause  came  on  to  be  heard*  on  a  certificate  of  divuiou 
pf  opinion  of  the  Judges  of  the  Circuit  Court  of  the  United 
States,  for  the  southern  district  of  New- York,  and  on  the  points 
on  which  the  said  Judges  were  divided  in  opinion,  and  was 
argued  by  counsel,  on  consideration  whereof^  1  his  Court  is  of 
opinion,  that  the  plaintiff  had  a  right,  under  the  circumstan- 
ces, to  accept  and  pay  the  bill  in  question,  under  protest,  for 
the  honour  of  the  defendants,  and  is  entitled  to  recover  the 
amount,  with  charges  and  intei*est;  which  is  ordered  to  be  cer- 
tified to  the  said  Circuit  Court. 
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GeRRIT   SCHIMMRLPK.VXICH,  ASlh   JaX  AdRIAW  ToR  LbAR,  WHO 

ARE  Aliens^  vs,  William  mvARD,  Wiluam  Bayard,  juir. 
Robert  Bayard,  and  Jacob  Lk  Roy,  Citizkns  of  the  Stats 
Of  New-Y6rk- 

In  tliis  case,  the  Court  conftno,  the  principk  estatabCihed  in  the  CMe  of 
Coolid^  ot.  Payson,  3  JVheat.  75,  thit  a  letter,  written  within  i  reMooa- 
hie  time  before  or  after  the  date  of  a  biU  of  ezchwnge,  deacribing  it  in 
terms  not  to  be  mistaken^  and  promiainiip  to  accept  it  <  k,  if  shown  to  the 
person  who  afterwards  takes  the  bill,  on  the  credit  of  Uie  letter,  a  Tir- 
tual  acceptance,  binding  the  person  who  makes  the  promise.    1383} 

If  the  drawees  of  a  bill  of  ezchanee,  who  refuse  to  honour  the  biU,  and 
thus  deny  the  authority  of  the  mwer  to  draw  upon  them,  were  bound 
in  good  uith  to  accept  or  pay  the  bill  as  drawees,  they  will  not .  be  per- 
mitted  to  change  the  relation  in  which  they  stood  to  the  paiti^  on  the 
bill,  b;^  a  wrongful  act  They  can  acquire  no  right,  as  the  nolders  of  the 
bill  paid  supra  protest,  if  they  were  bound  to  honour  it,  jp  the  charac- 
ter of' drawees.  {385{ 

A  biO  of  exchange  was  drawn  against  shipments  made  to  the  drawee,  but 
no  letter  of  advice  was  written  by  the  shipper  to  the  consignees  of  die 
property,  and  drawees  of  the  bill,  ordering  Uie  proceeds  of  the  diipmenl 
to  be  applied  to.  the  discharge  of  the  bill ;  but  dioections  were  men  to 
charge  tne  bill,  generally,  to  the  account  of  the  shipper «  held  u^at  die 
drawees  were  not  bound  to  accept  or  pay  the  bill,  in  consequence  of  the 
proceeds  of  the  shipment  being  receiTeu  by  them.  {386{ 

A  merchant  has  a  right,  by  the  usageof  trade,  to  draw  on  effects  placed, 
in  the  hands  of  the  drawee,  by  shipment  i  and  the  consignee  muat  pay 
the  biHs,  if  the  s^iipment  places  funds  in  his  hands.  |388| 

It  is  believed  to  be  a  general  rule,  that  an  agent,  with  hmit<Ml  poweii^  can* 
not  bind  his  principal,  when  he  transccncb  his  power.  It  would  seem  to 
follow,  that  a  person  transacting  business  with  him,  on  the  credit  of  hit 
principal,  b  bound  to  know  the  extent  of  his  authority  i  'jret,  tf  the 
principal  lias,  by  his  dcdarations  or  conduct,  authorised  the  opinioi^  that 
he  had  given  more  extensive  powen  to  his  assent,  than  were  in  fact  giTcn, 
he  would  act  be  permitted  to  avail  himself  of  the  imposidon,  and  to  pro- 
test bilLs  the  drawmg  of  which  his  conduct  had  sanctioned.  {290} 

THIS  action  was  instituted  in  tltc  Circuit  Court  of  the  Uni- 
ted States,  for  the  Southern  district  of  New- York,  upon  nine 
several  bills  of  exchange,  drawn  at  Baltimore,  at  sixty  days 
sight,  by  John  C.  Delprat,  on  the  plaintiffs,  carrying  on  busi- 
ness under  the  firm  of  N.  8c  J.  8c  R.  Van  Staphorst,  merchants 
in  Amstcrdaiiv,  and  endorsed  by  the  defendants. 

The  cause  was  tried  in  Api-il,  18£5,  and  a  verdict  taken  for 
the  plaintiffs,  for  g3£,275  95,  being  for  the  whole  amount  of 
their  claim;  subject  to  the  opinion  of  the  Court,  upon  a  cas6 
agreed. 

The  Judges  of  the  Court  below,  having  divided  in  o{>iuioii 
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ou  the  following  points,  the  same  were  certified  to  this  Court, 
and  the  cause  was  argued  upon  the  case  agreed,  and  the  points 
upon  which  there  wias  a  dirision  of  opinion,  by  the  Judges  of 
the  Circuit  Court. 

1.  Whether  the  authority  of  J.  C.  Delprat,  to  draw  upon 
the  plaintiffs,  did  or  did  not  amount  to  an.  acceptance  of  the 
bills? 

2.  Wlvtther  the  bills  paiW  by  the  plaintiffs,  sipra  protest,  for 
the  honour  of  the  defendants,  were  drawn  and  negotiated,  in 
conformity  to  the  authority  and  inxitructions  of  the  plaintiiffs, 
to  John  C.  Delprat  ? 

S.  Whether  the  plaintiffs  were  bound  to  accept  and  pay  the 
bills  in  question,  and  wheUier  the  same  having  been  paid  by  the 
plaintiffs,  ngpra  protest,  for  the  honour  of  the  defendants,  the 
plaintiffs  are  entitled  to  recover  the  amount  of  the  defend- 
ants? 

4.  Whether  J.  C.  Delprat  was  a  competent  witness  r 

5.  Whether  the  letter,  offered  by  the  plaintiffs  in  evidence, 
and  rejected,  ought  to  have  been  admitted  ? 

6.  whether  the  plaintiffs  are  entitled  to  a  judgment,  on  the 
verdict  of  the  jury  f 

All  the  facts,  with  the  correspondence  between  the  parties, 
which  were  considered  by  the  Court  as  necessarily  connected 
with  a  full  development  of  the  case,  are  stated  in  the  opinion 
of  the  Court 

The  cause  was  argued  by  Mr.  0<^den  and  Mr.  Oakley«  for 
the  plaintiffs,  and  by  Mr.  Webster,  and  Mr.  Ogden  Hoffman^ 
for  Uie  defendants. 

For  the  plaintiffs. 

This  action  is  upon  bills  of  exchange,  dra^^  by  Delprat, 
and  accepted,  9tq)ra  protest,  and  paid  by  the  plaintiffs,  as  they 
allege,  for  the  honour  of  the  defendants,  who  were  the  endorsers 
on  the  bills.  It  is  admitted  that  the  plaintiffs,  being  draweea 
of  the  bills,  could  accept  and  pay  in  this  form ;  but  it  is  claim- 
ed, that  the  bills  were  drawn  under  the  ar**angement  between 
them  and  Delprat,  and  they  were  bound  to  accept  them ;  that 
arrangement  being  a  promise^so  to  do. 

This  is  the  same  question,  as  if  the  defendants  in  this  suit 
had  brought  an  action  against  the  plaintiffs,  on  those  bills,  as 
aec^edbtUs. 

Does  the  authority  to  draw,  create  a  promise  to  accept  ?  It 
is  admitted  that  the  law  of  France  is,  that  acceptance  shall  be 
on  the  face  of  the  bilL  The  law  of  France  is  the  law  of  Hol- 
land. We  deny  that  the  contract  between  the  plaintiffs  is  such 
a  promise  to  accept,  as  that,  even  if  all  its  provisions  and  con- 
ditions had  been  complied  with,  any  third  party  could  have 
taken  advantage  of  it. 

Vol.  L  L  1 
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As  it  related  to  the  parties  themselves,  it  was  a  good  pro- 
mise, when  Delprat  conformed  to  the  provisions  of  the  arran^- 
iTient;  but  strangers  had  no  right  to  avail  themselves  of  tms. 
The  promise  in  the  contract  was  made  to  Delprat,  and  was  not 
assignable  in  its  very  nature. 

It  is  only  when  the  promise  points  to  some  bill  drawn,  or  to 
be  drawn,  with  such  minuteness  and  certainty  as  to  sums,  time^ 
and  parties,  as  that  it  may  be  considered  a  complete  transac- 
tion, and  a  finished  agreement,  that  the  promise  can  avail  to 
the  use  of  third  parties;  and  then  it  does  not  so  avail  as  a  pro* 
mise  to  accept,  but  as  an  actual  acceptance. 

There  is  no  case  of  bl  parol  promise  to  accept,  being  consi- 
dered as  an  acceptance;  and  the  doctrine  has  been  already  car- 
ried too  far,  so  as  to  become  the  subject  of  regret  But  there 
is  no  case  which  goes  as  far,  as  the  plaintiff  claims  in  this. 

Cases  cited,  SBur.  1665.  1  Eastj  98.  4  £aitt,  57.  Wynne  V8. 
Raikes,  5  £a8ty  54.  Cooledge  V8,  Pavson,  2  Wheat.  66.  Star* 
key,AU. 

Ail  those  cases  rest  on  the  express  promise  to  accept.  Good- 
rich vs.  Gordon,  15  Johtu  6.  Why,  if  the  authority  to  draw  was 
a  promise  to  accept,  say,  there  was  also  a  promise  to  accept  ? 

The  case  of  Cooledge  V9.  Payson,  12  Wneat.  66,  befoi*e  this 
Court,  settled  all  the  principles  relative  to  an  obligation  to  ac- 
cept; and  this  case  does  not  come  within  the  rules  of  law  there 
established.  The  principles  decided  by  the  Court  in  that  case, 
were  in  the  language  of  the  Court : 

^^  Upon  a  review  of  the  case,  this  Court  is  of  opinion,  that  a 
letter,  written  within  a  reasonable  time  before  or  after  the  date 
of  a  bill  of  exchange,  describing  it  in  terms  not  to  be  mistaken, 
and  promising  to  accept  it,  is,  if  shown  to  the  person  who 
afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual 
acceptance,  binding  the  person  who  makes  the  promise" 

The  decision  of  the  Supreme  Court  of  New- York,  recognises 
khe  same  principles.    That  case  was — 

Gordon  was  sending  a  sloop  from  New-York  to  Savannah, 
during  war.  Hogan  wrote  a  letter  of  instructions,  viz.  ^  should  he 
be  cap turedj ransom  the  vessel,  as  low  as  possible, not  to  exceed 
2,000  dollars,  and  your  draft  on  me  will  be  duly  honoured."  He 
was  captured,  and  drew  the  bill,  for  ransom,  within  U^e  sum« 
and  gave  the  letter,  with  the  bill. 

Chief  Justice  Marshall  says,  '^the  testimony  is  full  evidence 
that  tfiis  letter,  at  all  times,  accompanied  the  bill — that  the  bill 
was  drawn  on  the  faith  of  it; — ^^and  that  it  was  on  the  faith  of 
this  letter  that  tlie  plaintiff,  who  was  an  endorser,  took  the  bill 
from  the  first  endorser— and  it  would  be  a  gross  want  of  faith« 
now,  to  disclaim  the  captain's  authority. 

The  arrangements  between  the  plaintiffs  and  Mr.  I^elprat, 
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yrtr^penondtoMm^  and  could  have  no  effect  upon  the  transac- 
tions of  others.  They  were  to  operate  on  the  general  business 
to  be  carried  on  between  them,  and  their  main  object  was,  con* 
signments  to  the  plain  tiffs.  Mr.  Delprat  might  purchase  parts 
of  cargoes,  and  they  were  willing  to  "  facilitate  all  such  com- 
mercial operations  of  his,  as  *^  they  could  without  prejudice  to 
themselves/' 

Under  this  arrangement,  Mr.  Delprat  purchased  and  shipped 
goods,  drew  for  them,  and  the  proceeds  of  the  shipments  were 
carried  to  his  account,  and  the  bills  paid,  and  charged  to  him. 
The  defendants  were  not  parties  in  those  transactions,  and  they 
stood  as  mere  purchasers  of  the  bills  in  the  market. 

These  transactions  are  similar  to  many  others  in  the  United 
States,  and  have  never  been  considered  as  involving  an  obliga* 
tion  to  accept  the  bills,  of  which  a  purchaser  can  take  advan- 
tage. Such  a  responsibility,  on  the  part  of  the  drawees  of  a 
bill,  would  give  to  it  a  greater  effect^  when  in  the  hands  of  an 
atngnee^  than  it  had  before  the  transfer. 

There  is  no  itaage  making  the  authority  to  draw  an  accept* 
ance.  There  is  no  case  in  which  it  has  been  ever  so  held;  and 
it  is  inconsistelit  with  the  negotiable  nature  of  bills. 

The  question,  therefore,  which  has  been  raised,  is  met  in  its 
most  imposing  form,  with  an  answer  in  the  afHimative ; 
when  acting  under  such  an  arrangement  as  that  between  the 
plaintiffs  and  Mr.  Delprat,  could  the  plaintiffs  take  the. goods 
shipped  to  them,  and  refuse  to  pay  to  a  third  person,  the  bills 
drawn  upon  those  goods  ?  It  is  considered  they  could ;  such  is 
the  mercantile  law,  and  it  cannot  be  otherwise. 

Bills  of  exchange  are  purchased  on  the  faith  of  the  names 
upon  them,  and. not  under  an  expectation  that  there  is  a  colla* 
teral  obligation  to  pay  them,  on  the  part  of  the  drawee.  There 
is  always  an  expectation,  that  the  bills  will  be  paid ;  but  this 
expectation  does  not  constitute  a  legal  right  against  the  drawee. 
In  reference  to  the  present  bills,  it  appears  from  the  testimony, 
that  the  defendants  actually  charged  Mr.  Delprat  a  commission 
for  endorsing  them;  without  which,  they  could  not  hav^  been 
advantageously  negotiated. 

It  is  said,  that  the  shipments  were  made  in  trtuit  to  pay  these 
hUhy  and  that  the  plaintiffs  could  not  take  the  property  free 
from  the  trust  Let  this  be  so;  but  who  can  enforce  the  trust T 
Certainly  not  the  assignees,  as  the  trust  is  not  assignable.  To 
the  drawer,  only,  would  the  parties  under  such  circumstances 
be  answerable.  The  agreement  made  by  the  plaintiffs  and  Del* 
prat,  was  never  performed  by  him,  in  any  case;  and  thus  the 
danger  is  manifested,  of  giving  to  a  stranger,  rights  which 
Delprat  would  not  have  had  himself.  No  lien  existed  on  the 
goods,  by  which  the  payment  of  the  bills  could  have  been  en- 
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forced ;  no  such  lien  has  ever  been  supposed  to  exist;  all  liens 

require  possession  in  the  party  or  his  agent.  The  goods  in  this 

case  went  to  Holland;  the  bills  were  sent  to  England;  where 

'  is  the  possession  to  maintain  the  lien  ? 

If  the  bills  had  been  drawn  upon  particular  shipments^  and 
the  invoices  and  bills  of  lading  of  the  goods  had  been  deliver- 
ed with  Hie  bills,  the  plaintiffs  being  so  advised,  by  Delprat; 
then  they  must  have  opened  a  particular  account  with  the  par- 
ty holding  the  bills,  and  have  paid  them  out  of  the  shipments. 

A«  tMhe  suggestion  of  an  equitable  lien  on  the  goods,  for 
the  payment  of  those  bills;  it  cannot  be  contended,  that  the 
holder  of  the  bills  could  follow  the  goods  and  enforce  it.  The 
law  of  Russia,  gives  a  party  a  right  to  follow  goods  until  he 
is  paid,  but  this  is  not  the  law  here.  The  policy  of  the  Eng- 
lish law,  and  that  of  all  commercial  countries,  is,  that  the 
paper  is  disconnected  with  the  property. 

It  is  well  settled  law,  that  where  goods  are  carried,  under  a 
permission  to  draw,  the  bills  of  lading  being  remitted  fixes  the 
property  in  the  consignee,  against  the  creditors  of  the  con- 
simor,  although  they  g^t  the  goods.  1  Bob,  4*  P^  563.  3 
Chittj/j  550.  If  A  sends  goods'to  B,  and  direcu  him  to  pay  the 
proceeds  to  C,  this  creates  no  lien  in  favour  of  C.  1  Starkeuy 
123.  143.    14  East,  558.    Chittyy  550. 

Mr.  Delprat  was  not  the  ag^nt  of  the  plaintiffs,  under  the 
contract,  to  draw  the  bills.  He  stood  in  no  other  relation  to 
them,  than  that  of  a  corresponding  merchant,  with  like  pow- 
ers. He  did  not  draw  the  bills  as  agent;  they  were  said  to  be 
on  his  o|vn  account,  nor  did  he  pretend  to  bind  the  plaintiffs, 
by  his  acts,  as  his  principals.  Bayky  <m  Bills,  156.  64.  3  Term 
Bq).  757.  equity  on  Bills,  31.  Agency  may  be  inferred  from 
analogous  acts,  but  they  must  be  of  that  character.  There  is 
no  proof  that  similar  bills  were  ever  paid  by  the  plaintiffs. 

The  plaintiffs  sent  to  the  defendants  their  contract  with  Mr. 
Delprat,  to  show  that  they  had  granted  him  the  credit.  In 
their  letter  to  the  defendants,  they  do  not  say  anything  about 
the  authority  to  draw ;  in  reference  to  the  credit,  they  desired 
the  defendants  to  super^'ise  the  transactions  of  Delprat;  in  re^ 
ference  to.  any  bills  he  might  draw,  they  would  take  care  of 
themselves,  by  refusing  to  accept  them. 

Thei*e  is  an  answer  to  all  the  allegations,  as  to  lien,  and  to 
an  alleged  liability  to  accept.  The  bills,  it  is  manifest,  were  not 
taken  on  the  credit  of  the  drawees. 

Mr.  Oakley,  for  the  defendants. 

The  mercantile  house'of  the  plaintiffs,  at  Amsterdam,  were 
desirous  to  extend  their  business  in  the  United  States;  and  they 
employed  Mr.  Delprat,  giving  him  authority  to  draw  upon 
tbepit  according  to  particular  dir^^tions,  and  with  a  credit  of 
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4(K000  dollars;  with  the  defendants.  He  acted  under  this  ar- 
rangement for  four  years,  and  then  failed;  and  the  question  is, 
who  shall  sustain  the  loss  arising  in  the  course  of  his  transac- 
tions, out  of  bills  drawn  by  him,  upon  the  plaintiffs.  Th^  bu- 
siness  between  Mr.  Delpratand  the  plaintiffs,  was  not  confined 
to  the  contract,  nor  were  his  acts  in  conformity  to  it;  and  yet 
the  plaintiffs  went  on^  without  communicating  to  the  defend- 
ants;  who  werfe  deeply  connected  with  them  in  mercantile  busi- 
ness, and  who  had  been  particularly  invited  to  an  agency  in 
their  arrangements  with  Mr.  Delprat;  that  their  confidence 
in  Mr.  Delprat,  their  agent,  had  diminished,  or  they  proposed 
to  withdraw  the  agency  from  him. 

Th^xsuddenlv  break  off  the  relations  between  them  and  Mi'. 
Delprat,  and  retuse  to  pay  bills,  drawn  on  property  which  had 
been  shipped  to  them, "and  which  were  to  provide  for  the  pay- 
ment of  the  bills;  taking  the  funds,  the  proceeds  of  the  goods, 
to  the  credit  of  their  eeneral  balance,  arising  out  of  their  se- 
veral transactions;  and  they  then  pay  the  bills,  wfta  protest, 
for  the  honour  of  the  defendant^  who  were  endorsers  on  the 
bills.  Can  this  be  done?— -can  they  take  the  goods,  and  not  pay 
the  bills? 

Had^e  plaintiffs  a  right  to  accept  the  bills  anpra  protest y  for 
the  honour  of  the  defendants? 

He  who  gives  aa  acceptance  for  the  honour  of  a  party,  must 
do  it  before  he  accepts  generally,  ^*or  any  ways  engages  or 
obliges  himself  thereto.*'  1  Lex.  Merc  (malyn)  Mariua  advice 
eoncermng  Bills  ef  Eipcehange^  SO,  31.  In  1  Lord  Raynumd^  88, 
Lord  Holt  says,  **an  acceptor  for  honour  of  drawer,' is  when 
a  stranger,  having  no  effects  of  .drawer,  accepts  out  of  respect  to 
the  drawer.**  The  principle  there,  is  that  there  can  be  no  ac- 
ceptance supra  protesty  for  the  honour  of  any  party,  %vhcn  the 
acceptor  is  under  any  obligation,  legal  or  equitable,  as  it  re- 
spects that  pa'ty  to  accept  generally.  This  results  from  the. 
nature  of  acceptance  supra  protest. 

The  rules  oi  law  ar^— 

1.  An  acceptor  supra protest^msiy  demand  a  recompense,  for 
the  credit  given  him,  for  whjse  honour  he  accepts,  Beawes^s 
Lex.  Mercf.  44 ;  and  if  he  re-draws,  his  bill  ought  to  be  readily 
complied  with,  besides  a  gratrful  aeknoivledgmetit  oj  the  favour, 

2.  Where  a  bill  is  paid  stpra  protest^  the  payee  may  re-draw, 
.  with  addition  of  commission,  and  it  ought,  in  gratitude^  to  be 

punctually  complied  with.  Ibid.  pL  63«  64. 

Such  acceptance  must  therefore  be  gratidtous,  with  a  just  mo- 
tive; and  without  connexion  with,  or  reference  to  the  interests 
of  the  acceptor. 

To  examine  this  case,  according  to  these  principles.— 

1.  As  between  the  plaintiffs  and  the  defendants,  were  those 
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bills  such  as  should  be  considered  as  acapted  bitta;  or  bilk 

which  the  plaintiffs  were  "hi  any  ways  obliged  to  accept ?** 

They  were;  because  they  were  drawn  by  Mr.  Deiprat>— 

1.  In  pursuance  of  his  written  authority. 

2.  If  not  in  pursuance  of  a  general  authority,  this  authority 
was  to  be  inferred  from  the  general  course  of  business.  An 
authority  to  draw  a  bill,  is  virtually  an  acceptance  of  the  billy 
drawn  in  conformity  to  iu  9  Mast.  11.  dffAeof.  72.  2  GalH- 
scny  238. 

2.  A  promise  to  accept  a  bill,  is  an  acceptance,  if  the  hold- 
er has  taken  the  bill  on  the  faith  of  the  promise ;  although  the 
bill  is  for  9.  pre-existenl  debt,  or  whether  the  promise  be  before 
or  after  the  bill  is  drawn.  This  is  also  the  law,  although  the 
promise  be  obtained  from  the  drawee  fraudulently. 

3.  A  general  authority  to  draw  bills,  is  equivalent  to  an  ac- 
ceptance of  all  bills  drawn;  or  to  a  promise  to  accept  all. 

The  facts  in  this  case,  were>— 

By  the  agreement  of  January  11,1818,  between  the  plaintiffs 
and  Mr.  Delprat,  he  was  their  agent— 1.  To  form  commercial 
connexions.  2.  To  promote  consignments.  3.  To  act  as  di- 
rected in  the  agreement.  As  the  plaintiffs'  agent,  Mr.  Delprat 
was  bound— 1.  To  act  for  no  other  persons  in  procuring  con- 
signments, either  from  himself  or  from  othe'i*s.  2.  ■  To  use  his 
utmost  efforts,  for  the-  benefit  of  the  plaintiffs. 

The  plaintiffs  were  bound-— 1.  To  facilitate  Mr.  Delprat^s 
commercial  operations,  without  prejudice  to  themselves. 

The  objects  of  this  agreement  were,  to  procure  con signments, 
and  that  Mr.  Delprat  should  act  as  the  commercial  agent  of 
the  plaintiffs,  generally ;  and  the  means  of  accomplishing  them, 
were  to  draw  bilUj  to  make  advances  on  cargoes,  and  for  which 
he  was  also  to  use  the  credit  opened  with  the  defendants.  To 
the  consignments,  there  was  no  limit;  and  of  course,  they  could 
go  beyond  the  credit. 

From  a  view  of  all  the  letters  between  the  parties,  and  the 
evidence,  H  is  manifest,  that  Mr.  Delprat  acted  as  the  genend 
agent  of  the  plaintiffs;  to  draw  bills  lor  advances  on  consign- 
ments, independent  of  the  credit  of  40,000  dollars,  and  after  it 
was  revoked.  2.  That  the  plaintiffs  paid  such  bills  without 
regard  to  the  balance  of  accounts  with  him,  down  to  July  1822;' 
and  3.  That,  the  plaintiffs  never  set  up  the  objection,  that  the 
bills  were  drawn  without  authority,  antil  October,  1822. 

It  is  contended,  that  the  agency  of  Mr.  Delprat  for  the  plain- 
tiffs, appears — 1.  By  the  written  agreement  of  the  parties.  2. 
By  the  relative  situation  of  himself  and  the  plaintiffs,  he  being 
a  commercial  agent  to  procure  consignments,  by  making  ad- 
vances by  drafts  on  the  plaintiffs.    3.  In  the  course  of  the  bu- 
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sines8|  and  the  long  habit  of  the  plaintiffs  in  paying  the  drafu 
drawn  by  him. 

The  authority  of  an  agent  may  be  shown — 1.  By  hb  written 
power;  or  in  the  absence  of  that,  by  himself.  2.  From  the  re- 
tative  situation  of  the  parties.  3.  From  the  habits  and  course 
of  dealing  between  the  parties.  4.  From  the  recognition  of  the 
acts  of  the  agent,  by  the  principal,  or  by  similar  acts.  The  evi- 
dence esttiblishes  the  agency  ot  Mr.  Delprat,  for  the  plaintiffs, 
upon  alt  these  principles.  As  to  the  bill  for  i;l,0(K),  of  July 
31,  ISSf^^l.  It  was  paid  before  it  was  due— It  was  drawn  at  60 
days;  presented  on  the  14th  September,  and  paid  on  the  1st 
October  following.  2.  There  can  be  no  payment  supra  protest^ 
until  a  demand  and  refusal  of  payment  regularly  made.  This 
refusal  cannot  be  until  the  bill  falls  due.  CJiitfy  on  BxUb^  318. 

Had  the  plaintiffs  a  right  to  pay  those  bills  supra  prot^tP 

!•  In  case  of  acceptance  supra  protest  for  honour  of  the  en- 
dorser, the  bill  must  be  presented  for  payment,  and  duly  pro- 
tested. Chitfy^  313.  . 

2.  If  the  drawee  has  accepted  ft^ra  protest^  for  want  of  funas 
or. effects,  and  afterwards  receives  effects;  he  is  bound  to  dis- 
charge the  endorser,  and  to  advise  him  that  he  will  pay.  Beawes*s 
Lex.  Merc,  109.  Thus,  there  may  be  aiu  obligation  to  pay,  when 
there  was  none  to  accept.  As  to  the  bills  of  July  31, 1822,  for 
iSl,000,  and  5,000  guilders,  they  were  drawn  on  shipments  by 
the  Virginia.  The  plaintiffs  were  so  addressed — ^the  consign- 
ment of  the  property  was  received  by  the  plaintiffs,  afterpro- 
test  for  non-acceptance,  and  before  the  bills  were  paid.  They 
were,  therefore,  bound  to  pay  those  bills  out  of  the  proceeds  of 
those  shipments. 

The  plaintiffs  cannot  take  this  property,  and  apply  it  to  their 
general  account  with  Mr.  Delprat,  refusing  to  pay  the  bills 
drawn  or.  advances  on  the  very  property.  The  shipments, 
when  they  were  advised  of  the  facts,  were  received  by  them^ 
subject  to  an  equitable  lien,  in  favour  of  the  holders  of  their 
bills;  and  they  have  a  right  to  their  application  to  the  payment 
of  the  bills. 

As  to  the  bills  paid  before  the  arrival  of  the  ships.  1. 
Payment,  supra  protest,  is  evidence  of  money  paid  to  the  use 
of  the  defendants.  It  is  an  equitable  action,  and  admits  of  any. 
equitable  defence.  Can  it  be  sustained,  after  effects  to  pay  the 
bills  have  come  iAto  the  hands  of  the  plaintiffs  ?  Does  not  the 
receipt  of  the  proceeds  of  the  property,  reimburse  the  plaintiffs 
in  the  payment  ? 

Equity  will  frequently  give  a  party  relief,  in  effect  amounting 
to  a  lien,  though  not  in  possession  of  the  goods,  to  have  his 
demand  satisfied  out  of  the  proceeds  of  the  goods,  in  prefer- 
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eiice  to  any  other  party*  (MUy*i  Commercial  and  MariUmt 
Law^  550-1. 

The  defendants  ask  the  application  of  this  principle  to  the 
bills  upon  wMch  this  suit  has  been  instituted. 

Mr.  Ogden,  same  side. 

This  action  is  to  oblige  the  defendants  to  pay  the  amount  of 
bills  paid  for  their  honour,  and  whieh  they  say  should  have 
been  paid  by  the  drawees.  The  plaintiffs  received  the  property, 
^against  which  the  bills  were  drawn ;  and  the  question  is,  whe- 
ther .property  could  be  received,  and  the  bills  drawn  upon  it  be 
left  unprotected  ?  The  consignee  of  property  is  nothing  more 
than  a  trustee,  to  receive  the  property,  and  appropriate  the  pro- 
ceeds to  the  use  of  the  consignee,  and  he  must  conform  to  the 
directions  of  the  consignor.  In  this  case,  the  bills  of  exchange 
•  drawn  by  Mr.  Delprat,  were  Uie  direction  as  to  the  appropria- 
ation  of  those  funds. 

It  is  no  answer  to  this,  to  say,  that  the  consignor  is  a  debtor 
to  the  consignee;  and  that  upon  the  principle  Uiat  a  consignee 
can.pay  his  general  balance  out  of  gbods,  which  come  into  his 
hands,  the  plaintiffs  would  make  use  of  the  funds,  for  their 
own  purposes.  They  could  not  get  possession  of  the  property, 
but  by  a  wrongful  act;  as  they  had  not  a  right  to  receive  it  on 
any  other  terms,  but  those  prescribed  by  the  shipper.  Those 
bills,  or  the  letters  >of  advice,  state,  that  they  were  drawn  for 
advances  on  goods  shipped. 

1.  May  not  the  drawees  of  the  bills  be  considered  as  assign- 
ees of  this  property,  bound  to  appropriate  the  proceeds  to  Uie 
payment  or  the  bills  ?  This  would  be  the  case  m  equity. 

In  New-York,  the  point  has  been  decided.  If  the  consignee 
takes  goods,  he  takes  them  subject  to  the  lien  on  them. 

The  evidence  shows,  that  Mr.  Delprat  was  the  ageiit  of  the 
plaintiffs,  engaged  in  making  shipments  to  them,  against 
which  he  drew  bills,  similar  to  those  in  which  this  suit  is 
brought;  and  that  between  January  and  July,  18^2,  he  shipped 
goods  to  the  plaintiff  tp  a  very  large  amount;  upon  which  bills 
were  drawn,  and  which  were  accepted  by  the  plaintiffs,  and 
were  paid.  Mr.  De^rat  was  the*  general  agent  of  the  plain- 
tiffs.' rayUy  an  Jlgency,  2.  1  Woihmgian'B  Kip,  19.  11  MaM9. 
Ittp*  55» 

It  is  said  an  authority  to  draw,  is  not  an  agreement  to  ac- 
cept What  else  is  it,  but  an  implied  promise  to  accept?  In 
Cooledge  va.  Payson,  7  Wheai^  this  Court  has  decided  the  point 
as  to  a  particular  MS^these  are  bills  ot  a  particular  doia.  It  is 
not  necessary  that  the  bill  shall  express  to  be  drawn  as  agent, 
to  bind  the  principal;  the  contrary  practice  is  universal,  and 
it  was  the  practice  not  to  draw  the  bills  of  those  parties  in 
that  form.     If  it  shall  be  said  that  Mr.  Delprat  had  authority 
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lo  draw  bills  under  particular  agreement,  and  that  those  bills 
vere  not  drawn  in  conformity  with  that  agreement;  the  answer 
is,  that  the  letter  of  the  pUdntiffs,  announcing  their  refusal  to 
accept  the  bills,  does  not  state  the  refusal  to  have  been  on  that 
ground. 

It  has  been  decided,  that  if  underwriters  refuse  an  abandon- 
ment, for  reasons  assigned,  thej  cannot,  afterwards,  on  the  trial, 
allege  other  reasons  for  not  pajong  the  knss.  The  objections  made 
by  Uie  plaintiffs  to  the  bills,  were,  that  accounts  were  not  kept 
and  settled  by  Mr.  Delprat;  and  that  k  balance  was  due  to 
them  for  their  shipments;  not  because  6f  mal-agency.  The 
facts  of  the  case  show  that  those  bills  were  drawn  in  conform- 
ity with  instructions. 

But,  even  if  they  had  not,  still  the  principals  were  bound. 
The  law  is  so  setded,  even  if  the  agent  violates  instructions. 
S  KenJ^B  Commmtaries,  484.  Another  pbint  in  this  case,  which 
is  in  favour  of  the  defendants,  rests  on  the  particular  situation 
of  the  two  houses  of  trade,  formed  by  the  parties  to  this  cause. 
Whatever  may  be  the  law  as  between  strangers,  the  attempt 
made  by  the  plaintiffs  to  throw  those  bills  on  the  defendants,  is 
a  violation  or  the  good  fai^  which  had  always  existed  between 
them. 

Between  them,  the  highest  confidence  existed.  The  defend- 
ants were  agents  for  a  large  amount  of  the  stocks  of  the  Unit- 
ed States,  held  by  persons  in  Holland,  and  which  were  under 
the  care  of  the  plaintiffs;  and  they  had  large  transactions  for 
mutual  benefit 

In  1818,  Mr.  Delprat  was  appointed,  by  the  plaintiffs,  their 
commercial  ^gent,  and  was  recommended  to  the  particular 
care  of  the  defendants,  who  were  asked  to  **  facilitate  his  ope- 
rations." The  agreement  with  Mr.  Delprat  was  enclosed  to 
the  defei^ants,  for  the  purpose  of  showing  to  them  the  nature 
of  his  agency,  and  informing  them  of  his  powers,  and  of  the 
credit  the^  had  given  to  him.  The  defendants  were  to  render 
such  services,  as  would  enable  Mr.  Delprat  to  execute  the  pur^ 
poses  of  the  contract.  Thus  were  the  defendants  brought  in- 
to a  close  connexion  with  Mr.  Delprat,  for  the  purpose  of  pro- 
moting the  designs  and  interests  of  the  plaintiffs;  and  those 
bills,  believed  by  them  to  be  drawn  in  the  regular  course  of  the 
transactions,  authorized  by  the  relations  between  Mr.  Delprat 
and  the  plaintiffs;  were  endorsed  to** facilitate  the  o^rations" 
of  Mr.  Delprat,  supposed  to  be  Jbeneficial  to  all  parties. 

It  is  said  that  the  plaintiffs  were,  by  thecontract  entered  into  by 
them  with  Mr.  Delprat,  to  have  nothing  to  do  with  the  drawing  of 
bills.  They  did  not  so  construe  the  agreement,  nor  did  the  plain- 
tiffs so  consider  it.  The  construction  of  commercial  agreements 
is  best  made  by  the  understanding  of  the  parties  to  them,  and  the 
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use*  made  of  the  same.  The  evidence  shows,  that  tlie  con« 
sjtruction  which  was  assumed  as  proper,  by  the  defendants,  and 
upon  which  they  acted,  in  endorsing  those  bills;  had  been  fre- 
quently affirmed,  in  the  course  of  forme:  transactions,  by  the 
plaintiffs. 

[  Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court  •^- 

This  action  was  brought  on  nine  bills  of  exchange,  drawn  by 
John  C.  Delprat,  on  the  plaintiffs,  and  endorsed  by  the  defend- 
ants, a  list  or  which  follows.'— 
Baltimore^  May  23,1822,         £500  favour  of  J.  P.  Kraft. 

200  favour  of  defendants. 
300  •^ 

500  ^ 

1,000  *« 

300  ** 

1,000  « 

fr.  10,000  ^ 

5,000  ^ 

These  bills  were  regiilarly  protested  for  non-acceptance  and 
non-payment;  but  were  accepted  and  paid,  8tjq)ra protest^  by  the 
drawees,  for  the  honour  of  the  defendants  the  endorsers.  Thejury 
found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the 
Court,  on  a  case  stated.  The  judges  were  divided  in  opinion,  on 
the  following  points,  which  have  been  certified  to  this  Court. — 
1-  Whether  the  authority  to  John  C.  Delprat  to  draw  on  the 
plaintiffs,  did,  or  did  not,  amount  to  an  acceptance  of  the  bills. 

2.  Whether  the  bills  paid  by  the  plaintiffs,  supra  protest,,  for 
the  honour  of  the  defendants,  were  drawn  and  negotiated  in 
conformity  to  the  authority  and  instructions  of  the  plaintiffs 
to  J.  C.  Delprat. 

3.  Whether  the  plaintiffs  were  bound  to  accept  and  pay  the 
bills  in  question,  and  whether  the  same  having  been  paid  by  the 
plaintiffs,  supra  protest,  iov  the  honour  of  the  defendants;  the 
plaintiffs  are  entitled  to  recover  the  amount  of  the  defendants^ 

4.  Whether  J.  C.  Delprat  was  a  competent  witness. 

5.  Whether  the  letter  ofi'ered  by  the  plaintiffs  in  evidence,  and 
rejected,  ought  to  have  been  admitted. 

6.  Whether  the  plaintiffs  are  entitled  to  a  judgment  on  tlie 
verdict  of  the  jury. 

These  questions  require  an  examination  of  the  relations  which 
evstcd  between  the  drawer  of  these  bills,  and  the  drawees. 

On  the  llth  January  1818,  the  plaintiffs  entered  into  a  contract 
with  John  C.  Delprat,  of  which  the  following  is  a  copy>— 

The  undersigned  N.  and  J.  and  R.  Van  Staphorst,  merchant*: 
in  this  city,  and  John  C,  Delprat  of  Philadelphia,  present  the 
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(Schimmelpennich  et  al.  vt.  Bayard  et  al.) 
last,  choosing  for  the  present  act  his  domtcUittm  diandi  et  exr* 
qumtU^  at  the  ofEce  of  the  youngest  notary  here,  have  entered 
with  one  another  into  the  following  arrangement  and  stipula- 
tions »— 

Article  I.  The  second  undersigned  (viz.  J.  C  J)elprat) 
shall,  to  the  benefit  of  the  first  undersigned  (N.  and  J.  and  R. 
y.  S.)  manage  in  the  United  States  of  America,  the  mercan- 
die  interest  of  said  first  undersigned,  consisting  chiefly  in 
the  forming  of  new  solid  connexions,  and  procuring  of  consign- 
ments; and  shall  further  perform  every  Uiing  the  first  under- 
signed will  appoint  him  to  do  as  their  agent. 

Art.  II.  1  he  second  undersigned,  binds  himself  to  procure 
to  no  person  or  persons  in  this  kingdom,  any  consignments  or 
commissit>ns  from  himself  or  any  other,  except  to  the  first  un- 
dersigned; but  on  the  contrary,  to  use  his  utmost  exertions  to- 
wards the  benefit  of  the  mercantile  house  of  the  first  undersign- 
ed, they  being  willing  on  their  side  to  facilitate  all  such  com- 
mercial operations  as  might  benefit  the  second  undersigned, 
without  their  prejudice. 

Art.  III.  The  first  undersigned  allows  to  the  second  under- 
signed the  faculty  to  value  oh  them  dii^ect,  or  payable  in  Lon- 
don, at  no  shorter  date  than  sixty  days  sight,  ybr  9uch  monejf9 
as  the  setond  undersigned  shall  employ  to  make  advancet  on 
whole  or  part  of  cargoes  of  current  articles,  viz.  to  the  amount 
of  two  thirds  of  the  invoice  price  of  articles  laden  in  chartered 
vessels,  and  of  three-fourths  in  vessels  owning  to  the  shippers, 
and  likewise  consigned  to  the  first  undersigned;  it  being  left  to 
the  knowledge  and  prudence  of  the  second  undersigned  to  judge 
of  the  invoice  price  of  the  aforementioned  goods;  and  it  bang 
understood  that  the  second  undersigned,  at  the  same  time  that 
he  gives  advice  of  his  drafts  furuished  in  the  above  manner, 
shall  enu.ose  and  forward,  or  cause  to  be  enclosed  and  forward- 
ed, to  the  first  undersigned,  the  bill  of  lading  and  invoice  of  the 
goods  on  which  the  above  mentioned  advances  might  have  been 
made;  and  shall  cause  the  above  goods  to  be . duly  insured  in 
America,  to  that  efiect,  that  the  policy  of  said  insurance  be  de- 
livered up,  duly  endorsed,  to  the  second  undersigned,  and  rests 
with  him  until  the  end  of  the  expedition.  It  being  further  a  fixed 
rule,  that  the  first  undersigned  must  never  come  in  the  predica* 
ment  of  having  made  any  advances  on  cargoes  or  part  of  car- 
goes, which  are  not  duly  insui^d  in  America. 

The  first  undersigned /ur/Aer  oblige  themselves  to  open  a 
credit  of  £40,000,  say  forty  thousand  dollars,  with  Messrs.  Le 
Roy,  Bayard  &  Co.  New-York,  to  be  made  vse  of  by  the  second 
tsnaersigned^  in  case  any  advances  are  regvired  on  consignments  to 
be  made  to  the  said  first  unders^n^ed.  that  ci'pdit  to  be  reti&ceJ 
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(Sdmraielpeiiiiich  et  aL  «r.  Bajttd  et  a!.) 
every  timeiyihe  eaidfiret  tmdenigntd^  after  the  amTement  of 
the  consigned  goods  shaH  have  b^  duly  advised  by  tHem« 

Ify  however,  against  all  probability,  it  happened  that  the 
multiplicity  of  consignments  rendered  it  desirable  to  the  first 
undersigned,  to  stop  for  a  while  further  consignments,  then 
the  sai4  first  undersigned  retain  the  faculty  to  prescribe  to 
the  second  undersigned  such  HmdtB  and  orders  as  they  shall  find 
proper  according  to  circumstances,  which  orders  and  limits 
the  second  undersigned  shall  be  obliged  to  follow. 

Abt.  IV.  As  somedmes  an  opportunity  might  offer  to  pro- 
cure a  good  cansignmeni  to  the  first  undersigned,  on  condition 
of  their  taking  an  interest  in  that  expedition,  they  authorize 
the  second  undersigned  to  makeuBeKkewUeoftheabovevnenium' 
ed  cre^  of  240,000,  to  hUereetdhe  first  undersigned  f  in  such  expe- 
ditions for  a  proportion  not  larger  than  one-fourth^  with  this 
restriction,  that  Bald  proportion  must  never  exceed  the  amount 
of  810,000,  say  ten  thousand  dollars.  The  choice  of  the  arti- 
cles to  be  shipped  to  the  first  undersigned  on. their  own  ac- 
count being  left  to  the  commercial  knowled^  of  the  second  * 
undersignea.  This  authorization  will  be  considered  as  renew" 
ed  after  the  termination  of  each  expe<  ition,  viz.  after  that  ter- 
mination shall  have  been  duly  advised  to  the  second  undersign- 
ed by  the  first  undersigned. 

Aet.  V.  That  the  first  undersigned,  in  consideration  of  the 
services  to  be  rendered  by  the  second  undersigned,  shall  grant  ~ 
to  the  second  undersigned,  one-third  of  the  amount  of  the  two 
per  cent,  commission,  to  be  earned  by  the  first  undersigned  on 
the  consignments  to  be  procured,  and  further  one  per  cent,  from 
thepurchase  of  such  goods  which  might  be  shipped  for  the  ac- 
count of  the  first  undersigned,  as  is  more  amply  specified  in  ar* 
tide  4;  it  ia  to  be  understood,  that  then  no  benefit  arises  from 
the  third  of  th^  two  per  cent,  commission  of  those  goods;  and 
finally,  that  the  second  undersigned  is  promised  an  allowance 
tor  travelling,  and  other  expenses,  the  sum  of  S^OOO,  say  two 
thousand  dollars,  per  annum,  to  commence  with  the  first  of 
February  1818. 

Art.  yi.  These  arrangements  shall  last  for  the  term  of  two 
consecutive  years,  and  thus  end  with  the  last  day  of  January 
1820.  It  being  understood  that  (in  case  of  no  denunciation  to 
the  contrary,  made  by  any  of  the  parties  aforesaid^  this  con- 
tract will  be  continu^  from  year  to  year,  but  that  m  case  one 
of  the  parties  should  desire  the  annullation  of  the  present  con- 
tract^ said  party  shall  be  obliged  to  signify  his  intention  to  the 
other  party,  four  months  before  the  expiration  thereof. 

Art.  VII.  Ultimately  it  has  been  stipulated,  that  in  the  un<> 
hoped  for  and  wholly  unexpected  case  of  any  difierentes  taking 
plac€  between  the  undersigned,  respecting  the  fulfilment  of  any 
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(SdiiBMielpeiiiiich  et  aL  «••  Bajavd  et  aL) 
of  the  artidei  above  mentioaed,  those  disputes  or  dUTerencea 
shall  be  entirely  adjusted  and  decided  by  the  decision  df  two 
v^iters,  to  be  chosen  in  the  city  of  Amsterdam,  one  by  each 
party,  who  in  case  of  difference  of  opinion  between  them,  shall 
Aave  the  faoultt  of  appointing  a  third  or  super  arbiter,  which 
arbiters  then  must  decide  and  finally  terminate  all  such  differ- 
cnces;  botk  porties  renwidatihg  to  m  law  meatur* and  ifnpe^ 
maU9^  and  especially  to  thtfaadiycf  laying  any.arruU^  or  hkh 
draneef  en  mamya,  goodi,  brpoase$sioni^  belonging* to  any  one 
of  the  parties  undersigned,  au  such  foresaid  meaturat  to  be  con- 
sidered now  and  then  as  nutt^  vaidj  and  of  no  effect  whataoever^ 
llie  Consequences  thereof  to  be  suffered  by  the  party  which 
miffht  have  made  use  of  the  aforesaid  measures. 

Of  the  present  act  have  been  made  two  copies,  &c. 

Jlmaterdam,  lltk  January  1818. 
(Signed)  N.  &  J.  8c  R.  Vak  Staphorst. 

JoH»C«  Delfrat. 
.  A  o^y  of  this  contract  was.  transmitted  by  the  plaintiffs  to 
the  defendants,  in  a  letter  dated  the  21st  of  the  same  month,  a 
copy  of  which  follows  >— 
Messrs.  La  Roy,  BAVAmo  kt  Co*  N.  Toi^k,  (confidential) 

Jimatirdam,  21at  Jan.  1818. 

Gentlemen— Thinking  it  useful  for  the  extension  of  our  com- 
mercial relations  in  the  line  of  consignnients,  (one  of  the 
branches  of  our  establishment,)  to  appoint  an  agent  to  that 
purpose  in  the  United  States  of  America,  we  have  been  de- 
cided b^  the  confidence  we  place  in  the  character  and  commer- 
cial notions  of  Mr.  John  C.  Delprat,  to  appoint  that  gentleman 
U>  the  aforementioned  trusts,  in  which  choice  we  have  chiefly 
been  directed  by  the  reUance  we  have  on  the  principles  of  loy- 
alty and  prudence,  which  must  actuate  a  person  employed  dui^ 
ing  sucbMi  long  period  hj  your  worthy  house.  We  judged 
it  necessary  for  the  obtaimng  of  jndd  purpose,  to  leave  at  the 
disposal  of  Mr.  Delprat,  aiffiderit  $neana  to/acUiiate  Ma  exertiona^ 
yiz.  by  opening  witn  you  in  his  favour,  a  credit  to  be  made  use 
of  by  him,  in  me  manner  pointed  out  in  the  encloaed  abatract  of 
our  contract  with  said  gentleman.  We  therefore  request  and 
authorize  you  to  furnish  Mr.  Delprat  to  the  extent  of  S40)|800, 
aey  forty  thouaand  dollars^  (to  be  made  advances  with  by  him  on 
such  cargoes  or  part  thereof,  aa  he  might  procure  the  consignment 
^toour  house^  and  to  be  made  tue  of  to  interest  our  houaeinpart 
mcargoea  to  theforementionedpurpoae.)  The  credit  to  run  for 
the  space  of  two  yeaci,  unless  countermanded  by  us,  in  syich  a 
manner  that  when  Mr.  Delprat  haa  availed  himaeff'  of  the  whole 
or  part  of  aaid  credit  rfi4/[^000^  that  credit  or  part  of  the  same 
must  be  considered  renewed  when  you  receive  our  approbatioa 
at  the  said  disposition  of  Mr.  Delprat. 
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(Sdummelptinieli  a  aL  w.  BayBid  et  aL) 
You  will  obsenre  the  sole  object  of  the  mission  of  Mr.  Del- 
prat,  is  to  obtain  solid  consignments  from  good  houses  through- 
out the  U.  S^  and  the  disposal  of  the  credit  opiened  in  his  be- 
half with  your  house,  U  exduriveh/  intended  tofadHtaie  smdbnh 
emess.  In  this  important  matter,  it  will  be  a  point  of  great 
security,  and  as  such,  eminently  satisfactory  to  us,  that  our 
said  agent  inay  be  able  to  have  recourse  in  every  circumstance, 
to  wise  9ndfriendhf  cmmed,  and  we  therefore  request  you  to 
assist  Mr.  Delprat,  as  far  as  opportunity  may  offer,  with  the 
lessons  of  your  lone  experience, /xirficti&ir^  with  respect  to  thou 
traneactione  for  whack,  by  virtue  of  the  eremt  qforemeniUmedy  we 
may  have  recouree  to  your  caehj  tt  beings  a$  you  wiU  obstrvt,  a 
material  point  that  we  are  secured^  that  the  moneys  he  may  dispose 
ofufitt  have  no  other  than  the  destination  just  mentioned.  To  this 
effect,  we  authorize  you,  gentlemen,  m  case  of  moral  certainly,  that 
the  moneys  Mr.  Ddprat  snotdd  demirndfrom  you  by  virtue  of  the 
abovementioned  credit,  would  not  be  employed  in  the  aforemen- 
tioned manner,  and  earnestly  request  you  not  to  pay  and  to  refuse 
him  any  moneys  whatsoever,  on  account  of  the  above  credit 

In  general,  as  a  trust  of  this  nature,  which  is  to  have  its  ef- 
fect at  such  a  distance,  is  always  a  delicate  matter,  we  must 
claim  and  dare  expect  from  your  known  sentiments  towards 
us,  that  you  will  give  the  strictest  attention  to  the  line  of  con- 
duct followed  by  Mr.  Delprat;  and  if,  unexpectedly,  that  con- 
duct •could  appear  in  the  least  exceptionable,  we  mean  either 
imprudent  or  equivocal,  then,  gentlemen,  do  give  us,  with  all 
the  frankness  of  long  experienced  friendship,  your  ideas  respect- 
ing that  subject,  and  be  perfectly  secure  that  every  information^ 
of  what  nature  soever,  will  not  only  be  thankfully  acknowledged 
by  us,  but  received  with  the  most  religious  secrecy.  We  have 
now,  gentlemen,  onljr  to  request  your  kind  offices  in  favour  of 
Mr«  Delprat,  and ».  !oHcit  tfmr  friendly  co-operation  towards  the 
attaining  the  object  of  his  mtMum,  which  we  are  fully  persuaded 
can  be  much  uicilitated  by  ^our  kind  recommendation  to  the 
numerous  friends  you  have  m  different  parts  of  your  country. 
Be  assured,  gentlemen,  of  the  high  sense  we  have  of  the  obli- 
gation we  will  have  to  you,  for  youv  friendly  services  through 
the  whole  of  the  business  we  just  now  took  the  liberty  to  explain 
to  you,  and  of  the  earnest  desire  we  hav^to  be  often  in  the  op- 
portunity of  rendering  you  the  like,  or  aiy  services  in  our 
power.  Referring  for  commerciat^information  to  our  general 
letter  of  this  date,  we  are,  with  sincere  regard, 

Gentlemen,  your  most.obedient  servants, 

N.  &  J.  at  R.  Van  Staphorst. 
(Endorsed,)  Confidential  Amsterdam,  21st  of  January,  1818.. 
N.  and  J.  and  R.  Van  Staphorst  Received,  March  S9th.  An- 
swered, 34th  da 


Digitized  by 


Google 


JANUARY  TERM,  18S8.  $79 

(Sdummelpeiiiuch  et  aL  w.  Bayaid  et  aL) 
This  letter  was  answered  by  Le  Roy,  Bayard  (c  Co.  in  the 
following  terms  >— 

PRIVATE* 

NeuhVork,  SMh  of  March  1818. 
Messrs.  N.  &  J.  &  R.  Van  Staphorst,  Amsterdam. 

Gentlemen — We  have  the  honour  of  replying  -to  your  esteem- 
ed favour  of  2l8t  of  January,  acquainting  us  with  the  arrange- 
ment you  have  made  with  our  mutual  friend,  Mr.  Delprat,  who 
has  undertaken  the  agency  of  procuring  you  consignments  from 
this  country.  In  the  furtherance  of  the  object,  we  shall  be  very 
happy  to  render  our  services  useful,  and  beg  to  offer  our  best 
wishes  for  the  success  of  Mr.  Delprat's  operations  in  your  be- 
bal£  Diu  note  is  taken  of  the  credit  you  are  pleased  to  open 
to  that  gentleman  with  us,  to  the  amount  of  40,000  dollars,  sub- 
ject to  renewal,  as  fully  expressed  in  your  leUer.  We  doubt  not 
from  the  knowledge  we  possess  of  Mr.  Delprat's  character,  that 
he  will  fully  justify  the  confidence  you  repose  in  him ;  and  though 
he  may,  under  existing  circumstances,  find  it  difficult  to  enlarge 
to  the  extent  that  could  be  mutually  wished,  we  are  persuaded 
that  no  exertion  will  oe  wanted  on  Mr.  Delprat's  part,  to  re^ 
the  utmost  benefit  from  the  mission  intrusted  to  hmi. 

Believe  us,  with  honour  and  esteem,  gentlemen. 
Your  obedient  servants, 

Le  Roy,  Batard  Sc  Co. 

It  is  proper  to  observe,  that  several  merchants  of  Holland, 
whose  agents  the  plaintiffs  were,  had  become  large  holders  of 

fovemment  stock,  and  of  shares  in  the  Bank  of  the  United 
tates.  Le  Roy,  Bayard  &  Co.  had  been  employed  to  draw 
the  interest  and  dividends,  and  to  remit  them  to  Europe.  The 
credit  of  40,000  dollar^  therefore,  which  was  raised  for  Del- 
prat, with  Le  Roy,  Bayard  8c  Co.,  was  merely  the  application 
of  so  much  of  their  funds,  in  the  United  States^  to  the  business 
of  his  agency,  in  aid  of  the  bills  he  was  authorized  to  draw  on 
them.  The  continuance  or  discontinuance  of  this  credit,  might 
depend  on  the  eligibility  of  continuing  this  mode  of  remittance, 
as  well  as  on  the  withdrawal  of  their  con&dence'in  their  agent 
Severs^  letters  passed  between  the  plaintiffs  and  defendants,  re- 
specting their  transactions  in  consequence  of  this  credit;  which 
manifest,  unequivocally,  tlie  desire  of  the  plaintiffs  that  its 
amount  should  not  be  exceeded,  but  which  betray  no  want  ol 
confidence  in  Delprat  In  a  letter  of  the  24th  June,  1819,  the> 
renew  the  credit  of  40,000  dollars ;  and  add,  ^'  at  the  same  time, 
we  confirm  our  former  orders  not  to  exceed  said  amount,  for 
our  account  In  case  you  have  funds  in  hand,  for  any  ol 
our  institutions,  and  you  think  proper  to  remit  us  for  the 
same,  Mr.  Delprat's  bills  on  us;  the  nature  of  which  you  arc 
welj  acquainted  wilh;  you  allow  bmi  then,  rhe  same  credits 
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(Selmiiiiielpeniiicli  et  aL  w.  Bayaid  el  aL) 
which  you  do  to  all  persons  from  whom  you  take  biH%  in  the 
persuasion  of  their  solidity,  and  of  the  reality  of  the  transaction 
on  which  the  bills  are  issued. 

In  answer  to  this  letter,  the  defendants  say,  on  the  JMth  of 
September,  1819 :  ^*  You  also  accord  us  the  permission  to  re- 
mit this  gentleman's,  (Delprat*s)  drafts,  for  any  moneys  we 
may  have  on  .hand  belonging  to  your  various  institutions.  The 
confidence  which  we  mutually  have  in  this  gentleman's  cha- 
racter, must,  with  us,  act  in  lieu  of  vouchers,  to  exhibit  the  ror 
ality  of  transactions,  which  may  ^ve  origin  to  such  drafts ;  the 
whole  of  this  gentleman's  opK^rations  having  been  hitherto  be- 
yond our  immediate  knowledge.** 

This  correspondence  continued  until  the  12th  of  May,  1880^ 
when  N.  8c  J.  &  R.  Van  Staphorst  addressed  a  letter  to  Messrs. 
Le  Roy,  Bayard  &  Co.  of  which  the  following  is  an  extract : 

**  There  being  frequent  opportunities  of  drawing  here,  now, 
on  New- York,  we  will  probably  have,  for  some  time  to  come, 
occasion  to  dispose  of  the  dividends  which  ^  you  will  receive  for 
our  account^  in  October  next,"  and  so  on ;  and  we  have  there- 
fore directed  Mr.  Delprat  not  to  make  use  of  his  credit  of 
S40,000,  lately  opened  in  his  favour.  We  thus  also  recjuest 
you,  by  the  present,  to  consider  the  same  as  annulled,  until  we 
may  again  renew  the  same." 

The  agency  of  Delprat  continued  after  this  revocation  of  his 
credit  with  Le  Roy,  Bayard  &  Co.  He  continued  to  solicit 
consignments  for  their  house  in  Amsterdam,  and  to  draw  bills 
on  them  for  advances,  without  any  other  alteration  in  his  pow- 
ers, than  is  contained  in  a  letter  of  the  6th  Feb.  1821,  whicn 
contains  the  following  clause.  ^  The  advances,  therefore,  to  be 
made  by  you  on  our  behaif,on  shipments  to  our  consignments, ei- 
ther from  funds  belonging  to  us,  in  your  hands,  or  by  drawing  and 
endorsing  the  shipper's  draft,  must  not  exceed,  henceforth|one 
half  of  the  *^true  invoice."  As  a  compensation  for  this  re- 
duction of  the  adva!ice  to  be  made  in  the  United  States,  J.  8c 
N.  8c  R.  Van  Staphorst,  engaged,  on  the  arrival  of  the  ship- 
ments, to  remit  to  the  consignors,  the  estimated  value  of  th» 
cargoes,  in  bills  on  their  house  in  the  United  States. 

Delprat  acknowledged  the'receipt  of  this  letter  on  the  17th 
of  April,  1821,  and  promised  to  conform  to  its  directions. 

The  correspondence  between  the  plaintiffs  and  defendants, 
respecting  Mr.  Delprat's  a^ncy,  appears  to  have  ceased  on  the 
12th  of  May,.  1820,  when  his  credit  with  the  house  bf  the  latter 
was  annulled.  At  least,  no  subsequent  letter  appears  in  the  re- 
cord, until  the  9th  of  July,  1822,  when  the  plaintiffs  Unnoun- 
ccd  to  the  defendants  the  sudden  termination  of  their  connex- 
ion with  Mr.  Delprat;  whose  conduct,  they  said,  has  been  so 
imprudent  as  to  oblige  them,  at  the  same  time^  to  protest  se* 
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Teral  of  his  drafts.  Their  kiiowledfl;e,  they  say,  of  the  former 
iatercourse  between  Le  Roy,  Bayard  8c  Co.  and  Mr.  Delprat, 
and  of  the  great  regard  felt  for  him  by  those  gentlemen,  in- 
duce them  to  state  the  chief  reasons  which  compidled  them  to 
this  measure.  These  are,  his  irregularities  in  keeping  his  ac- 
counts, and.  omission  to  furnish  an  account  since  the  S  1st  of 
December,  1820,  although  the  balance  then  due  from  him  was 
fully  SrSSr  54,  being  «<for  the  proceeds  of  gin  consigned  by  us 
to  him;  for  proceeds  of  drafts,  issued  by  him  on  us,  for  our 
account,  in  oi^er  to  employ  the  proceeds  to  make  piiident  ad- 
vances w;th,'*  Sec 

They  then  proceed  to  state,  that  Mr.  Delprat  owed,  at  that 
date,  upwards  pf  82,000  florins,  against  which  he  might  be 
entiUed  to  a  creidit  of  S^OOO.  The  account,  they  say,  has  ac- 
crued to  this  height,  in  a  great  measure,  **  in  consequence  of 
shipments  made  to  him  for  his  account,  in  full  confidence  of  his 
making  us,ibr  the  amount,  remittances;  which  we  till  now  have 
not  received;  though  the  ^oods  were,  with  him,  for  many 
months/'  The  letter  complams  of  the  large  advances  made  by 
Mr.  Delprat,  on  consignments,  notwithstanding  their  repeated 
remonstrances;  and  dwells  on  the  high  opinion  they  had  en- 
tertained of  him;  "his  integrity,*^  they  say,  they  '*even  now 
will  not  question.*'  Thus,  the  letter  proceeds,  ^  were  matters 
situated,  when  last  Friday,  contrary  to  any  thing  we  could  ex- 
pect or  anticipate,  we  lound  ourselves  drawn  upon  by  Mr. 
Delprat,  for  £200,  iSSOO,  and  £500;  issued,  as  he  informs  us, 
for  the  amount  of  purchases  which'he  is  making.of  articles 
not  yet  shipped ;".  and  on  the  other  hand,  2d,  £500^  fl.1250, 
and  ir50,  issued  on  us,  as  advances  made  to  Mr.  Kraffl,  already 
so  much  our  debtor,  on  shipments  which  he  made  some  long 
time  ago,  and  which  Mr.  Delprat  could  clearly  perceive*  that 
taken  at  an  average,  did  nothing  diminish  the  balance  due  by 
Mm." 

The  letter  proceeds  to  state,  in  substance,  that  they  could 
choose  only  between  the  alternatives,  of  allowing  the  debt  due 
from  Mr.  Delprat  to  be  swelled  to  a  still*larger  amount;  and 
protesting  his  bills.  .They  had  chosen  the  latter,  however  it 
might  pam  their  feelings.  They  express  their  regret  to  find, 
that  among  the  driafts  to  be  protested  for  non-acceptance,  and 
perhaps  afterwards  for  non-payment,  are  several  endorsed  by 
the  defendants,  for  whose  honoiH^  however,  they  had  inter- 
vened. 

This  letter  was  received  by  the  defendants  on  the  Ist  day  of 
September,  1822i  They  immediately  obtained  from  Mr.  Delprat 
an  order  on  the  plainti&,  to  hold  at  their  disposal  all  the  proceeds 
of  the  goods  shipi^  in  his  namely  the  Virgin,  and  other  ves- 
sels, and  all  balances  due  to  him.  This  order  was  enclosed  to  the 
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plaintiffs  in  a  letter  of  the  7th  September,  1822,  in  which  th^ 
say,  ^^  We  can  of  course  only  consider  this  order  as  applying 
to  the  balance  that  may  jpossibly  accrue  to  him  upon  the' set- 
tlement of  your  account;  and  if  any  should  accrue,  we  will 
thank  you  to  take  such  legal  steps,  which  you  may  deem  ne^ 
cessary,i^as  will  place  it  with  us,  without  fear  of  contendoik 
His  drafts,  'which  you  may  have  paid  for  our  account,  will 
probably  furnish  sufficient  authority  to  enable  you  to  do  so." 

At  the  trial,  John  C.  De(pi*at  was  examined  as  a  witness. 
He  deposes,  that  the  several  bills  of  exchange,  on  which  this 
suit  was'  instituted,  were  drawn  in  his  capacity  as  agent,  on 
account  of,  and  for  the  purpose  of  making  advances  on  ship- 
n\ents  consigned  to  the  plaintiffs;  and,  except  that  in  favour  of 
J.  P.  Krafft,  for  £500, 'were  accompanied  by  letters  of  advice. 
That  during  the  whole  period  of  his  agency,  he  was  in  the  ha- 
bit of  making  shipments  on  his  own  account,  and  of  drawing 
for  advances  on  the  said  shipments,  precisely  in  the  same  man- 
lier as  when  they  were  made  by  others ;  that  this  was  done 
With  the  full  knowledge  and  approbation  of  the  said  N.  &  J.  Sc 
R.  Van  Staphorst,  who  never  found  fault  with  him  for  doing 
so ;  but  to  encourage  him  to  make  such  shipments,  gave  him 
credit  fpr  one  half  the  commission,  upon  the  sales  of  the  ship- 
ments, so  made  upon  his  own  account.  On  his  cross-exami- 
nation, the  witness  stated  that  the  bill -for  dS500  in  favour  of 
Krafft,  was  drawn  for  shipments,  by  the  Edward,  Jason,  .and 
May  Flower.  He  cannot  say  when  the  Edward  sailed.  The 
Jason  had  arrived,  and  the  May  Flower  had  sailed  before  the 
bill  was  drawn.  Krai\  was  at  that  time  indcbtied  to  the  plains 
lifts.!  The  bill  wTis  issued  to  Krafft,.  but  was  returned  to  wit- 
ness, who  sent  i't\o  the  defendants.  The  bills  of  lading,  and 
the  invoices,  were  not  sent  with  it.  The  three  bills  of  the  ^7th 
of  May,  for  £1,000,  were  drawn  on  account  of  shipments, 
in^his  own  name,  by  the  Virgin.  She  sailed  about  the  30th 
•Jaly.  They  were  not  accompanied  by  invoices  or  bills  of 
lading.  The  two  bitts  of  the  12th  and  18th  June,  for  J6l,000, 
and  for  d@300,  were  drawn  on  tobacco,  shipped  by  the  Henry, 
belonging  to  the  witness  and  to  Mr.  Krafft.  The  bill  of  lading 
and  invoice  did  not  accompany  them.  The  three  bills  of  the 
31st  of  July,  were  drawn  on  the  shipments  by  the  Virgin,  ^» 
nerally.  They  were  not  accompanied  by  bills  of  lading  or  in- 
voices. The  defendants  received  a  commission  for  endorsing 
his  bills  on  the  plaintiffs. 

In  making  the  advances  on  shipments  on  his  own  account, 
he  drew  on  the  plaintiffs,  ^nt  his  bills  to  the  defendants,  to 
whom  they  were  charged;  and  then  drew  on  the  defendants,  as 
the  money  was  required,  either  on  his  own  shipments  or  the 
shipments  of  ethers;  which  bills  were  credited  to  the  defend- 
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tints.  lie  undcrstdiuls  that  all  his  transactions  yriih  the  defend- 
ants, ivcre  carried,  by  ttiem,  into  their  general  account  with 
him.     These  transactions  were  not  confined  to  his  ag^ency  for 
the  plaif^tiffs.     He  remains  considerably  indebted  to  them. . 

He  was  concerned  in  shipments  with  Mr.  Krafifl,  and  did  a 
great  deal  of  business  with  him;  but  did  not  consider  himself 
as  a  general  partnrn 

The  connexion  between  the  plaintiffs  and  J.  C.  DeIprat,waB 
formed  by  the  agreement  of  the  11th  January  181 S.  He  was 
conautuied  their  agent  for  purposeSithercin  described;  and  re- 
ceived such  powers  as  were  deemed  suflTicicnt  to  enable  him  to 
perform  the  duties  which  devolved  on  hiifi-  That  duty  was  tp 
manage  their  mercantile  interest  in  the  United  States  **  con- 
sisting chiefly  in  the  forming  of  new  solid  connexions,  and  pro- 
curing of  consignments.""  To  enable  him  to  perform  this  drity, 
he  was  aUowed  the  faculty  to  value  on  them  direct,  or  paj^itble 
in  Loudon,  at  no  shorter  date  than  sixty  days  sight,  fot-  such 
moneys  as  he  should  ^. employ^  to  make  advances  on  the  whole 
or  part  of  cargoes  of  current  articles;"  viz.  to  the  amount  of 
two-thirds  of  the  invoice  price,  Sec  It  being  understood,  that 
his  letters  c!  ivice  should  be  accopipanied  by.  the  biils  of 
lading  and  invoices  of  the  goods,  on  which  the  advances  may 
have  been  made. 

John  CDelprat,  then,  had  no  general  authority  to  persoliate 
the  plaintiffs  in  all  respects  whatever;  but  was  an  agent  appoint- 
ed for  particular  porposes,  with  limited  powers,  calculated  to 
subserve  those  purposes.  To  procure  consignments,  it  was 
indispensable  that  he  should  advance  money  to  the  consignors, 
and  this  mon^y  was  to  be  raised  by  bills  on  the  plaintiffs.  But 
he  was  authorized  to  draw  only  for  a  special  purpose,  and  to  a 
limited  extent.  Out  of  the  limits  assigned  to  him,  he  had  no 
power.  The  plaintiffs  not  being,  as  a  matter  of  course,  the 
acceptors  of  every  bill  hie  might' draw;  must  have  performed 
some  act  in  relation  to  the  particular  bills,  which  imposes  on 
them,  in  law,  the  character  of  acceptors. 

This  point  was  considered  by*  this  Court,  in  the  tase  of  Cool* 
edge  and  others  va»  Payson  and  others. 

Cooledge  &  Co.  held  the  proceeds  of  a  cargo  claimed  by 
Cojptithwaite  and  Cary,  whose  claim  depended  on  the  decision 
of  this  Court,  of  a  case  depending. therein.  Cornthwaite  and 
Cary  were  desirous  of  drawing  these  funds  out  of  the  hands 
of  Cooledge  &  Co.  and  offered  a  bond,  with  sureties,  as  an'in- 
demnity,  in  the  event  of  an  unfavourable  decision.  Cooledge  8c 
Co.  in  a  letter  to  Co.-nthwaite  and  Cary,  state  some  formal  objec- 
tions to  the  bond,  and  add,  *'  we  shall  write  to  our  friend  Wil- 
liams, by  this  mail,  and  will  state  to  him  bur  ideas  respecting 
ilie  bond,  which  he  will  j)robably  determine.  If  Mr.  Williams 
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feels  satisfied  on  this  point,  he  will  inform  you;  and  in  that 
case,  your  draft  for  2,000  dollars  will  be  honoured.'* 

In  answer  to  the  letter  addressed  by  Cooledge  8c  Co.  to  Wil- 
liams, on  this  subject,  he  declared  his  satisfaction  with  the  bond, 
as  to  form;  declared  his  confidence,  that  the  last  signer  was 
able  to  meet  the  whole  amount,  himself;  but  that  he  could  not 
speak  certainly  of  the  principals,  not  being  well  acquainted 
with  their  resources.  He  added,  **  under  all  circumstances,  I 
should  not  feel  inclined  to  withhold  from  them,  any  portion  of 
the  funds  for  which  the  bond  was  given." 

On  the  same  day,  Comthwaite  and  Gary  called  on  Williams, 
who  stated  the  substance  of  the  letter  he'had  written,  and  read 
a  part  of  it.  One  of  the  firm  of  Payson  &  Co.  also  called  on 
him,  and  received  the  same  information.  Two  days  aftenvards, 
Cornlhwaite  and  Cary  drew  on  Cooledge  Sc  Co.,  for  2^000  dol- 
lars, and  paid  the  bill  to  Payson  8c  Co.  who  presented  it  to 
Cooledge  8c  Co.,  by  whom  it  was  nrotested.  Payson  8c  Co. 
sued  them  as  acceptors. 

The  Court  instructed  the  jury,  that  if  they  were  satisfied  that 
Williams,  on  the  application  of  the  plaintiffs,  made  after  see- 
ing the  letter  from  Cooledge  8c  Co.  to  Cornthwaite  and  Cary, 
did  declare,  that  he  was  satisfied  with  the  bond  referred  to  in 
that  letter;  and  that  the  plaintiffs,  on  the  faith  and  credit  of 
the  said  declaration,  and  also  of  the  letter  to  Comthwaite  and 
Cary,  did  receive  and  take  the  bill  in  the  declaration;  they 
weve  entitled  to  recover  in  the  action; 

The  jury  found  a  verdict  for  the  .plaintiffs;  the  judpnent  on 
which  was  affirmed  in  this  Court. 

In  this  case,  the  drawee  had  written  a  letter  to  the  drawer, 
promising  to  honour  his  bill  for  2,000  dollars;  if  Mr.  Williams 
should  be  satisfied  with  a  bond  of  indemnity,  which  had  been 
placed  in  their  possession.  Mr.  Williams  declared  his  satis- 
faction with  it,  both'  to  the  drawer  and  holder  of  the  bill,  with- 
in two  days  after  this  declaration.  In  this  case,  the  promise 
to  accept  was  express,  and  applied  to  a  particular  bill,  the  pre- 
cise amount  of  which,  was  specified  in  the  promise. 

The  Court,  in  its  opinion,  reviews  .several  decisions  in  Eng^ 
land,  on  this  point;  in  all  of  which,  the  promise  to  accept  was 
express ;  and  in  some  of  which,  the  Court  declared  the  opinion^ 
that  the  promise  ought  to  be  accompanied  by  circumstances, 
which  may  induce  a  third  person  to  take  the  bill.  After  re- 
viewing these  cases,  this  Court  laid  down  the  rule,  ^^that  a  let- 
ter written  within  a  reasonable  time  before  or  after  the  date  of 
the  bill  of  exchange,  describing  it  in  terms  not  to  be  mistaken, 
and  promising  to  accept  it,  is,  if  shown  to  the  person,  who  af- 
terwards takes  the  bill  on  the  credit  of  the  letter,  a  virtual  ac- 
ceptance., binding  the  person  who  makes  the  promise." 
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It  cannot  be  alleged  that  these  bills  'are  brought  within  this 
rule.  The  plaintiffS|  therefore,  cannot  be  considered  as  accept- 
ors of  them. 

But,  although  the  plaintiffs  cannot  be  viewed  as  the  accept- 
ors of  these  bOls,  it  does  not  follow,  necessarily,  that  they  can 
maintain  the  present  action.  To  entitle  them  to  maintain  it, 
the  Court  must  be  satisfied  that  the  payment  is,  in  fact,  what 
it  professes  to  be,  a  payment  really  for  the  honour  of  the  en- 
dorsees. If  the  drawees,  thus  refusing  to  honour  the  bill,  and 
thus  denying  the  authority  of  the  drawer,  to  draw  upon  them^ 
were  bound  m  good  faith  to  accept  or  pay  as  drawees;  they  will 
not  be  permitted  to  change  the  relation  in  which  they  stand  to 
the  parties  on  the  bills,  by  a  wrongful  act.  They  can  acquire 
no  rights  as  the  holders  of  bills,  paid,  npra  protest;  if  they 
wer^  bound  to  honour  them  in  their  character  of  drawees.  The 
single  and  unmixed  inquiry,  therefore,  on  the  second  and  third 
questions,  is,  whether  the  drawees  were  bound  to  accept  or  to 
pay  these  bills.  And  first,  were  they  so  bound,  because  the  bills 
were  drawn  in  pursuance  of  the  authority  they  had  given  to  the 
drawer  ?  This  demands  a  more  critical  examination  of  the  evi« 
dence,  than  was  reouired  when  considering  the  first  Question. 

It  is  apparent,  trom  the  contract  of  the  11th  ot  January 
1818,  that  Mr.  Delprat  came  to  the  United  States,  as  the  agent 
of  N.  8c  J.  Sc  R.  Van  Staphorst,  to  manage  their  mercantile  in- 
terest; ^  consisting  chiefly  in  forming  new  solid  connexions,  and 
procuring  of  consignments;-'  and  idso  with  commercial  views 
of  his  owh.  The  principal  object  of  the  contract  is  to  define 
his  authority,-  and  to  regulate  his  conduct  as  agent.  He  is  al- 
lowed to  draw  on  the  plaintiffs,  for  such  moneys  as  he  should 
employ  in  making  advances  on  current  articles,  consigned  to 
his  prmcipals,  to  the  amount  of  two-thirds  of  the  invoice  price 
of  articles  laden  in  chartered  vessels.  He  was  still  further  re- 
stricted, in  his  advances,  by  orders  received  long  before  the 
bills  in  question  were  drawn,  to  one  half  of  the  true  invoice. 
Mr«  Delprat's  authority,  then,  to  make  advances,  was  limited 
at  the  date  of  this  transaction,  to  one  half  the  invoice  price. 
One,  and  perhaps  the  modt  usual  mode  of  conducting  business 
of  this  description^  is  to  draw  in  favour  of  the  consignor,  or 
to  endorse  his  bill.  The  agent  might,  however,  if  not  other- 
wise instructed,  draw  immediately  on  his  principal,  and  ad- 
vance the  money  to  the  consignor,  which  was  raised  by  the 
bill.  In  either  case,  however,  drafls  beyond  one  half  the  in- 
voice price  of  the  consignments  actually  made,  would  exceed 
the  authority  gi''f*n.  Circumstances  may  exist,  which  would 
impose  on  the  principal  the  obligation  to  pay  such  drafts;  but 
the  question  weC  are  now  considering,  relates  only  to  the  au- 
thority under  which  the  bills  were  drawn.    That  authority  re- 
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stricted  the  agent  in  the  amount  of  his  drafts,  to  one  half  the 
invoice  price  of  the  articles  actually  consigned ;  and  also  re- 
quired him  to  accompany  his  letters  of  advice,  with  bills  of 
lading  and  invoices. 

Were  the  bills  in  question  drawn  in  conformity  with  powers 
and  instructions  thus  limited  ? 

The  first  bill  on  the  list  is  for  500  pounds,  drawn  in  favour 
of  J.  P.  RrafFt,  on  the  23d  of  May  18^  and  endorsed  by  him 
to  the  defendants.  The  letter  of  advice,  states  this  bill  to  be 
drawn  on  account  of  shipments  by  the  Edward,  Jason,  and 
May  Flower,  as  by  letter  of  Slst,  which  is  to  be  charged  to  ac- 
count of  P.  Kraffl.  The  letter  of  the  21st  is  not  in  the  record. 

The  shipment  by  the  Jason  had  arrived,  and  the  May  Flower 
had  sailed,  before  the  bill  was  drawn.  Mr.  Kra£fl  was  at  the 
time  indebted  to  N.  Sc  J.  &  R.  Van  Staphorst  The  bill  was  re- 
turned by  Krafll^  to  Delprat,  and  then  endorsed  by  the  defend- 
ants. 

It  does  not  Appear,  certainly,  who  remitted  this  bill;  although 
the  probability  is,  that,  as  it  was  endorsed  by  the  defendants, 
not  as  purchasei*s,  but  for  a  commission ;  it  was  remitted  by 
Delpraj^  to  whom  it  was  returned  by  Kraff^  as  is  stated  in 
Delprat's  testimony,  or  by  some  person  to  whom  Delprat  sold 
it.  It  is  true,  that  he  further  states,  that,  after  the  bill  was  so 
returned,  he  sent  it  to.the  defendants;  but  this  was,  no  doubts 
done  for  the  purpose  of  having  it  endorsed  by  the  defendants, 
in  order  to  give  it  credit  Neither  does  it  appear,  from  the 
evidence  in  the  cause,  that  Krs^t  accompanied  the  shipments 
on  account  of  which  this  bill  was  drawn,  by  any  letter  of  ad- 
vice, or  otherwise,  directing  the  proceeds  thereof  to  be  appli- 
ed to  the  discharge  of  this  bill ;  but,  on  the  contrary,  the  letter 
of  advice  addressed  to  the  plaintiffs,  by  Delprat,  directed  the 
bill  to  be  charged  to  the  account  of  Krafi\,  generally.  Under 
these  circumstances;  taken  in  connexion  with  the  additional 
one,  that  Delprat  was  concerned,  generally,  with  Krafi\,  in  the 
shipments  madeito  the  plaintiffs,  the  Court  is  of  opinion,  that 
there  is  no  material  difference  between  this  bill,  and  those  drawn 
on  account  of  shipments  made  by,  and  in  the  name  of  Delprat, 
which  are  now  to.be  considei*ed. 

It  has  already  been  stated,  that  Mr.  Delprat  was  a  merchant, 
trading  on  his  own  account,  at  the  same  time  that  he  was  th^ 
agent  of  N.  8c  J.  &  R.  Van  Staphorst.  His  transactions,  in  his 
two  characters,  were  as  distinct  from  each  other,  as  if  they  had 
been  the  transactions  of  distinct  persons.  As  an  agent,  he  was 
bound  to  act  "m  conformity  to  the  authority  and  instructions" 
of  his  principals.  As  a  merchant,  he  was  himself  the  princi- 
pal, and  acted  in  conformity  with  his  own  judgment.  It  would 
seem,  then,  that  the  contract  must  contain  some  very  peculiar 
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and  unnsual  provisions^  to  place  Mr.  Delprat  under  the  autboi^ 
ity  of  the  house  in  Amsteraam,  whilst  carrying  on  trade  in  the  . 
United  States  o'h  his  own  accounL  Upon  reference  to  the  con- 
tract,  we  find  a  stipulation  between  the  pai*ti6S|  in  the  follow* 
ing  words  >-<*  The  second  undersigned,  (Delprat,^  binds  him* 
self  to  procure  to  no  person,  or  persons,  in  this  kingdom, 
any  consignments,  or  commissions,  from  himself  or  any  other, 
except  to  the  first  undersigned;  but,  on  the  contrary,  to  use' 
his  utmost  exertions  toward  the  benefit  of  the  mercantile  house 
of  the  first  undersigned;  they  being  willing,  on  their  side,  fo 
facilitate  all  such  commercial  operations,  as  might  benefit  the 
second  undersigned,  without  their  prejudice.*' 

This  article  contains  the  only  limitation  on  the  entire  tndi&- 
pendence  of  Mr.  Delprat,  as  a  merchant.  It  is,  perhaps^  a  ne- 
cessary limitation ;  which  was,  in  part,  the  price  of  his  aeency, 
and  for  which  he  finds  a  compensation  in  the  profits  of  the  bu- 
siness^ confided  to  him.  This  restriction  does  not  change  the 
character  of  his  transactions  as  a  merchant  His  waiving" the 
right  to  consign  to  any  other  house,  does  not  impress  on  his 
consignmeiits  to  the  Van  Staphorsts,  or  on  his  bills  drawn  on 
those  consignments,  a  character  difiepent  from  that  which 
would  have  belonged  to  them,  had  his  shipments  been  made 
from  choice.  He  does  not  bind  himself  to  make  consignments 
to  them ;  but  not  to  make  consignments  to  any  other  house  in 
the  Netherlands. 

If  any  doubt  could  arise  from  this  article,  it  would  be  pro- 
duced  by  the  peculiar  maimer  in  which  it  is  expressed.  Mr. 
Delprat  binds  himself  to  procure  to  no  person  in  the  kingdom 
of  the  Netherlands,  jiny  consignments  or  commissions,  from 
himse^  or  any  other,  except  to  Sie  Van  Staphorsts.  The  singu- 
lar application  of  the  word  mvctire,  to  consignments  made  by 
Mr.  belprat  himself;  may  be  connected  with  the  succeeding 
article^  which  authorizes  him  to  draw  bUls,  and  may  have  some 
influence  on  its  construction.^  1^  that  article,  the  Van  Stap- 
horts  allow  Mr.  Delprat  **the  multy  to  value  on  them  direct, 
or  payable  in  London,"  for  such  monevs  as  he  shall  employ  to 
maiee  advances  on  the  whole,  or  part  of  cargoes,  of  current  ar- 
ticles consigned  to  them,  to  the  amount  of  two-thirds  of  the 
invoice  price. 

It  may  be  said,  that,  as  in  the  preceding  article,  consign- 
ments made  by  Delprat,  on  his  own  account,  were  considered 
9iS  procured  by  him,  and  were  placed  on' the  same  footing  with 
consignments  made  by  others;  so  in  this,  the  express  authority' 
to  draw  bills,  might  embrace  transactions  of  both  descriptions. 
But  we  do  not  think  that  the  inaccurate  use  of  words  in  one 
article,  will  Justify  a  departure  from  the  correct  construction 
of  a 'succeeding  article;  unless  the.  same- words  are  used,  or  th^ 
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bearing  of  the  one  on  the  other  ii^  sach  at  to  require  that  de^ 
parture. 

The  tame  motives  existed  for  festrainingjtbe  aeent  from 
makine,  as  from  procuring  consignments  to  tnjr  ouier  house 
in  the  Netherlands.  His  utmost  exertions  were  required  for 
the  benefit  of  his  principals.  The  restriction,  .therefore,  might 
be  expressed  in  the  same  sentence;  and  a  slight  inaccuracy  of 
langua^  was  the  less  to  be  reg^arded,  because  it  could  produce 
no  possible  misunderstanding  with  respect  to  the  extent  of  the 
pfohibition. 

The  third  article  might  not  be  intended  to  prescribe  the  samer 
rules  for  the  conduct  of  Mr.  Delprat,  as  a  merchant,  and  aS' 
the  agent  of  the  Van  Suphorsts.  As  a  merchant,  he-  lufcd  a 
right  to  draw  on  effects  placed  in  their  hands,  independent  of 
contract  The  usage  ot  trade  allows  Such  drafts,  to  be  made 
oo  a  shipment;  and  the  consigned  must  pay  the  bills,  if  the 
shipment  places  funds  in  his  bands  to  pay  them.  But  as  agent, 
his  line  olconduct  was  to  be  prescribea  by  contract.  We  must, 
therefore,  consult 'the  lan^age  of  the  agreement,  in  order  to 
determine  whether  it  provides  for  the  future  connexion  between 
the  parties,  farther  than  as  regards  their  characters  as  princi- 
pal and  agenL 

The  faculty  given  to  Mr.  Delprat,  by  the  third  ardcle,  to 
value  on  the  Van  Staphorsts,  is,  *^  for  such^  moneys  as  he  should 
employ  to  make  advances**  on  articles  consigned  to  them.  Money 
laid  ouv  in  the  purchase  of  articles  on  his  own  account,  cannot, 
with  ^y  propriety  of  language,  be  denominated  money  em*' 
ployed  in  makmg  advances  on  articles  consigned  to  him.  Th^ 
distinction  .between  money  advanced  on  articles  consigned,  and 
money  employed  in  purchases ;  although  the  articles  may  be 
purchased  for  the,  purpose  of  being  consigned ;  is  obvious.  Mo- 

.  ney  advanced^  is  always  to  another,  never  to  the  individual  mak- 
ing the  advance.  This  language  shows,  we  think,  incontesta- 
bly,  that  the  article  was  drawn  with  a  sole  view  to  bills  dravrn 
by  Mr.  Delprat,  as  agent;  not  on  his  own  account  as  a  mer- 
chant. 

A  subsequent  part  of  the  article  gives  additional  support  t» 
this  construction.  Mr.  Qelprat  is  to  draw  for  two-thirds  of  the 
invoice  price  of  the  article,  and  is  himself  the  Judge  of  the 
price  which  may  be  inserted  in  the  invoice.  This  power  mi^ht 
be  safely  confided  to  him,  in  making  advances  to  others;  but 
might  not  be  trusted  to  him  in  his  own  case.  The  case  shows 
the  Van  Staphorsts  to  have  been  men  of  extreme  caution^ 
Their  letter  to  Le  Roy^^  Bayard  &  Co.,  enclosing  their  contract 
with^elprat,  shows  an  unwillingness  to  commit  themselvH 

^to  him  further  than  was  necessary.  It  is  not  probablCi  that  thef 
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would  have  given  him  an  express  authority  to  draw  on  his  own 
accounu  on  invoices  to  be  priced  bj  himself. 

But  the  language  of  the  article  applies,  we  think|  entirely  to 
his  bills  drawn  as  a&;ent,  not  to  those  drawn  as  a  inerchant 
transacting  business  tor  himself. 

When  examined  as  a  witness,  Mr.  Delprat  saySf  that  dar- 
ing the  wKole  |>ci-lad  uf  liU  agency,  he  was  m  the  habit  of  mak- 
ing shipmenu  on  hisowD  accounti  to  the  said  house  in  Amster* 
dam,  and  of  drawing  for  advances  on  account  of  the  said  ship- 
ments &D  made,  precisely  in  the  same  manner  as  when  the  ship- 
ments were  made  by  others;  and  this  was  done  with  the  full 
knowledge  of  N-  &  J.  k  R.  V^an  Staphorst,  who  never  found 
fault  with  him  for  doing  so  ■  hut|  in  ord^r  to  encourage  him  to 
make  such  shipments^  gave  him  credit  for  one-half  the  commis- 
sion u  pon  the  sales  of  the  shlpmeu  ts,  so  made  on  his  own  account. 

The  Van  Staphorsts  were  commission  merchants,  desirous 
of  extending  thciir  business.  No  doubt  can  be  entertained  of 
their  willingness  to  receive  consignments  from  Mr.  Delprat, 
as  well  as  from  others.  But  this  does  not  prove,  that  the  pow- 
€r  given  him  as  their  agent,  to  make  advances  to  others,  was 
intended  to  reflate  the  intercourse  between  them  as  mer- 
chants.  That  intercourse  was  regulated  by  the  general  prin- 
ciples of  mercantile  law;  and  the  contract  between  the  parties, 
doe^  not  show  that  either  was  dissatisfied  with  those  princi- 
ples, or  wished  to  vary  them. 

This  question  refers,  we  presume,  to  the  authority  given  by 
tbte  contract  of  the  11th  of  January  1818.  The  first  article  de- 
scribes the  objects  which  were  committed  to  Miw  Delprat,  by 
the  Van  Stmphorsts.  These  were  the  management  *^of  their 
mercantile  interest  in  the  United  Sutes,  consisting  chiefly  in 
the  forming  new  solid  connexions,  and  procuring  of  consigiv 
ments.'' 

The  second  article  restrains  the  right  Mr.  Delprat  might 
otherwise  have  exercised,  of  consigning  to  other  houses  ip  the 
Netherlands. 

The  Uiird  authorises  him  to  draw  bills  on  his  principals,  for 
the  purposes  of  his  agency,  under  such  limitations  as  they  deem- 
ed it  prudent  to  prescribe. 

This  -contract,  we  think,  does  not  contemplate  bills  drawn 
by  Mr.  Delprat  on  his  own  account,  as  a  merchant.  The  bills 
mentioned  m  the  declaration,  which  were  drawn  in  favour  o^ 
the  defendants,  and  endorsed  by  them,  do  not  come  within  ifhe 
authority  given  by  the  contract.  No  instructions  from  the 
pluntiffs,  extending  this  authority,  appear  in  the  record. 

The  third  question  comprehends  the  whole  matter  in'  con- 
troversy, and  has  been  partly  answered,  in  answermg  xhjt  pre- 
ceding'^uestion&    It  asks,  whethen  the  plaintiffs  were  bound 

Vol.  I.  O  o 
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to  accept  aiid  pay  the  bills  in  question;  and  whether  the  same 
having  been  paid  by  the  plaintiffs^  npra  protest  for  the  honour 
of  the  defendants,  the  plaintiffs  are  eiititled  to  recover  the 
amount  of  %the  defendants  ? 

The  opinion  has  been  already  expressed,  Yhat  the  bill  dhnm 
on  the  dSd  of  May  1822,  for  500  pounds  sterling,  in  favour  of 
X  P.  Krafft,  1$  not  distinguishable  from  those  which  wene 
drawn  by  Mr.  Delprat,  to  enable  him  ^o  purchase  articles  on 
his  own  account,  which  wer^  shipped  to  the  plaintiffs.  In  malung 
these  shipments,  and  in  drawing  these  bills,  Mr.  Delprat  acted 
for  himself,  as  an  independent  merchant  The  relation  between 
him  and  the  plaintiffs,  was  that  of  consignor  and  consignee. 
The  obligation  of  the  plaintiffs  to  accept  and  pay  his  bills, 
depended  essentially  on  the  state  of  their  accounts.  So  (ar  as 
the  information  furnished  hy  the  case  goes,  Delprat  appears  to 
have  been  indebted  to  the  plaintiffs.  In  their  letters  of  19th 
July  andolOth  September  1822,  which  were  given  in  evidence 
by  the  defendants,  they  state  him  to  be  then  their  debtor; 
and  it  is  not  shown,  that  this  debt  has  been  discharged.  The 
plaintiffs,  therefore,  were  not  bound  to  accept  and  pay  these 
drafts,  unless  they  have,  acted  in  such  a  manner  as  to  give  the 
holders  of  the  bilb  a  right  to  count  on  their  being  paid.. 

It  is  believed  to  be  a  general  rule,  t^at  aii  agent  vfith  limit- 
ed powers  cannot  bind  his  principal  wheii  he  transcends  hb 
power.  It  would  seem  to  follow,  that  a  person  transacting 
business  with  him,  on  the  credit  of  h^  principal,*  is  bound  to 
know  the  extent  of  his  authority.  Yet,  if  the  principal  has, 
by  his  declaration  or  conduct,  authorized  the  opini(m  that  he 
had  given  more  extensive  powers  to  his  agent,  thim  wer^  in 
fact  given ;  he  could  not  be  permitted  to  avail  himself  of  the 
imppsitioQ,  and  to  protest  bills,  the  drawing  of  which  his  con* 
dnct  had  sanctioned.  But  the  defendants  in  Oiis  cause  cannot  al- 
lej^e  that  they  have  been  deceived.  They  were  the  intimate 
correspondents  of  the  plaintiffs,  from*  whom  they  received  a 
copy  of  the  confract  The  letter  which  transmitted  it,  re- 
quests their  friendly  supervision  of  the  conduct  of  Mr.  Del-. 
prat,  and  desires  them  not  to  pay  the  money  for  which  the 
plaintiffs  had  given  him  a  credit  with  them,  in  case  of  *<  a  mo- 
XbJl  certainty"  that  it  would  not  be  employed  for  the  purposes 
of  his  agency.  In  the  course  of  the  correspotfdence  between 
the  plainti(ls  and  defendants,  we  find  several  letters  written 
during  the  continuance  of  Mr.  Delprat*s  credit  with  the  latter, 
which  shows  the  determination  of  the  former  not  to  approve 
of  advances  beyond  that  credit.  In  their  letter  pf  the  24th  of 
Junq^  1819,  the  plaintiffs  expressly  caution  t{xe  defendants, 
ithould  they  tliin.k  proper  to  remit  in  Mr.  Delprat's  bills,  the 
nature  of  which  they  are  well  acquainted  wifti,  that  they  (the 
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defendanUy)  allow  hhn  the  same  credit  that  they  do  other  per- 
sons, from  whom  they  take  bills,  in  the  persuasion  of  their 
solidity,  and  of  the  reality  of  the  transaction  on  whidh  the 
bills  are  issued.  They  add,  «« This  is  not  the  effect  of  any 
want  of  confidence  in  our  agent,  but  merely  profluing  from  our 
invari^le  rule,  to  limit  and  circumscribe  the  credits  we  al- 
low/* The  letters  from  the  defendants  show  a  perfect  under- 
standingv  on  their  part,  of  the  terms  on  which  Mr.  Delprat'a 
bills  wei*e  to.be  taken.  On  the  itth  May,  1819,  announcing 
that  he  had  filled  his  credit,  they  say :  *<  In  addition  to  it,  he 
has  expressed  an  anxiety  that  we  should  negotiate  his  drafts 
oh  you,  payable  in  London,  for  about  dSSOOO  sterling,  or  that 
we  should  take  his  drafts  on  Amsterdam,  for  a  similar  value. 
The  i^r^nal  l^gard  which  we  bear  for  Mr.  Delprat,  would 
hare  induced  us  promptly  to  actede  to  his  request,  had  not  the 
restriction  lidd  upon  us,  of  not  permitting  him  to  exceed,  but  for 
a  few  hundred  dollars,  tne  credit  you  giye  him,  and  the  total 
absence  of  any  indication  from  you  of  a  wish  for  us'  to  inter- 
fere i^  his  pecuniary  arrangements,  in  any  other  than  the 
mode^tnarked  by  the  credit,  led  us  to  believe  that  our  negotia- 
tions or  purchase  of  his  drafts,  was  neither  wished  nor  con* 
templated  by  you.*'  And  in  their  letter  of  the  Tth  of  Septem- 
ber, 1822,  enclosing  the  order  of  Mn  Delprat  on  the  plaintifis, 
for  any  balances  belonging  to  him  in  their  hands;  so  far  from 
complaining  of  the  protest  of  the  bills,  th^  say ;  ^^  We  can,  of 
course^  only  cq^sider  thii  order  as  applying  to  the  balance  that 
may  possibly  accrue  to  him,  upon  the  setdement  of  -  your  ac- 
count." 

Messrs.  Le  Roy,  Bayard  8c  Co.  then,  were  not  deceived  by 
the  plaintiffs.  Unfortunately  for  themselves,  they  placed  too 
much  confidence  in  Mr.  Delprat  They  took  his  bills,  as  they 
were  cautioned  to  do,  in  the  letter  of  the  24th  June,  1819,  *^  in 
the  persuasion  of  their  solidity,  and  of  the  reality  of  the  trans- 
action on  which  they  .were  issued."  If  in  this  they  were  mis- 
taken, the  responsibility  and  the  loss  are  their  own.  The  4th 
and  5th  questions  have  been. waived  by  the  parties,  and  do  not 
properly  arise  in  thercase.  They  are  6n  exceptions  taken  in 
the' trial  of  the  cause,  which  could  not  be  brought  before  the 
Court  after  verdict,  but  on  a  motion  for  a  new  trial,  which  was 
not  made. 

The  6th  question,  whether  a-  judgment  can  be  rendered  on 
the  verdict  of  the  jury,  has  been  answered,  so  far  as  this  Coun 
can  answer  it.  W'C  do  not  understand  it  as  referring  to  the 
amount  of  the  verdict,  for  on  that  the  Circuit  Court  alone 
can  decide.'  If  it  is' intended  to  repeat,  in  another  form,  the 
question  whether  the  plaintiffs  can  maintain  their  action,  as 
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the  holders  of  bills,  accepted  and  paid,  9tqfra  protest,  for  the 
honour  of  the  drawers;  it  is  already  answered. 

The  decision  of  a  majority  of  this  Court,  on  the' points  on 
which  the  Judges  of  the  Circuit  Court  were  divided,  will  be 
certified  in  conformity  with  the  foregoing  opinion. 

This  cause  came  on  to  be  heard,  on  a  certificate  of  division 
pf  opinion  of  the  Judges  of  the  Circuit  Court  of  the  United 
States,  for  the  Southern  District  of  New-York,  and  on  the 
points  on  which  the  said  Judges  were  divided  in  opinion,  and 
was  argued  by  counsel,  on  consideration  whereof.  This  Court 
is  of  opinion—- 

1st  That  the  authority  to  John  C  Delprat  to  draw  on  the 
plaintiffs,  did  not  amount  to  an  acceptance  of  the  bills. 

2d  and  Sd.  That  the  bills  mentioned  in  the  declaration  were 
drawn  by  the'  said  Delprat,  not  under  the  authority  of  the 
plaintiffs,  but  on  his  own  account ;  and  the  plaintiffs  were  not 
bound  to  accept  and  pay  them,  utless  funds  of  the  drawer 
came  to  their  hands. 

4th  and  5th.  These  questions  are  understood  to  be  waived^ 
juid  do  not  appear  to  arise  in  the  case. 

6th.  The  oth  question  is  decided  by  the  answer  to  the  52d  and 
Sd,  so  far  as  respects  the  right  of  the  plaintiffs  to  maintain  their 
action.  On  the  quantum  of  damages,  this  Court  can  give  no 
ppinion. 

All  which  is  ordered  to  be  certified  to  the  Court  of  the  Uni- 
ted States,  for  the  second  Circuit  and  District  of  New-York. 
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Dakiel  s. tL,  srLAinrm  m  EuioR,  v$.  The  Uxited  States. 

Ibe  Adjutant  and  Inspector  Genc9»l  of  the  Annj  of  the  United  Statei^  Wat 
noi  entitled  to  double  iitioni^  fram  the  30th  of  September  1818^  to  the 
31atofliayl831. 

The  President  of  the  United  States,  has  a  diseretionaiy  power  to  allow  anch 
additional  number  of  rations,  to  ofBcera  commandiiy  kt  separate  pofts,  as 
he  maj  think  just,  having  respect  to  the  special  circumstances  of  each 
poet  The  hw  gnmting  this  authority,  is  not  imperatiyei  and  in  iht  ex- 
ercise  of  his  discretion,  the  President  may  allow  or  refuse  to  allow,  addi- 
tional rations,  as  in  his  opinion  he  may  deem  proper.  {296{ . 

The  Secretaiy  of  War,  as  tne  legitimate  organ  of  the  Pre^denf,  under  a  ge- 
neral authority  ftoro  him,  may  exercise  the  power,and  make  the  allowance, 
to  ofllcers  having  a  aeparate  command.  {297} 

No  officer  is  entitlM  to  the  ad^donal  allowance,  unless  he  be  a  commandant 
ata  acMrato  iMMti  and  then  the  daim  must  be  sanctioned  by  the  Exeoo* 
tite.  The  allowance  cannot  be  made  to  more  than  <me  officer  at  the  same 
station.  {997} 

In  the  dischaige  of  his  ordinaiy  duties,  the  A^futant  and  Inspector  General, 
has  no  distinct  command  i  his  duties  consist  in  details  of  service,  and  not 
in  active  mifitaiy  command.  {397} 

An  officer  may  be  said  to  command  at  a  aeparate  post,  when  he  is  out  of  the 
reach  of  the  orders  of  the  cominander-in-cbie(  or  of  a  superior  officer  in 
command,  in  the  neighbourhood.  He  must  theiMssue  the  necessary  or- 
ders to  the  troops  under  his  command,  it  being  impossible  to  receive  than 
from  41  superior  officer.  f297} 

The  general  order  of  the  War  Department,  of  16th  March  1816^  directing 
double  rations  to  be*allowed  to  officers  commanding  mUUwry  dtpartmeiittt 
is  construed  to  relate  to  the  geographical  sections  of  country,  into  whicM 
the  two  divisions  of  the  army  are  divided,  and  which  were  denominated 
**  departments,"  and  intended  to  designate  the  extent  of  actual  command 
given  to  the  officer  commanding  each  department  \  it  does  not  relate  to 
the  kw  of  the  3d  of  March  1813,  "for  the  better  organization  of  the  Gene- 
ral Staff  of  tiie  Army."  {297} 

WRIT  of  error  to  the  Circuit  Court,  for  the  county  of  Wash- 
ington, in  the  District  of  Columbia. 

This  case  was  submitted  to  the  Court,  without  areument,  by 
Mr.  Jones,  for  the  plaintiff  in  error,  and  by  Mr.  Wirt,  Attor- 
ney General,  for  the  United  States. 

All  the  material  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court;  which  iiras  delivered  by  Mr.  Justice  Dutal.— 

An  action  was  commenced  in  the  Circuit  Court,  by  the  Unit- 
fA  States,  against  the  plaintiff  in  error,  to  recover  Ihe  sum  of 
22337  60,  which  he  had  received  from  Mr.  Leslie,  the  pajrmas- 
ter,  then  stationed  at  the  seat  of  government,  on  a  claim  for 
double  rations,  due  him  in  his  capacity  of  Adjutant  andln- 
spector  General  of-  the  army  of  th^  United  States,  from  the 
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SOth  of  September  1818,  to  the  3l8t  of  May  1821.  On  the  set- 
tlement of  the  account  of  the  paymaster,  this  item  was  disal* 
lowed  by  the  second  Auditor,  who  considered  it  as  wrongfully 
paid;  and  the  amount  was  afterwai*ds  directed  to  be  charged 
to  the  personal  account  of  General  Parker. 

The  office  of  Adjutant  and  Inspector  General  of  the  armji^ 
with  the  rank,  pay,  anid  emoluments  of  a  Brigadier  General, 
was  created  by  the  Act  of  March  3,  1813.  The  plaintiff  in  er- 
ror was  appointed  to  that  office;  and  his  commission  bears  date 
on  the  1st  May  1816,  with  the  rank  of  Brigadier  General,  from 
S2d  November  1814. 

The  pay  and  emoluments  of  the  officers  of  the  army,  are  fix- 
ed by  the  Act  of  I6th  March  1 80S;  and  the  Act  of  12th  April 
1808.  Dy  the  fifth  section  of  the  first  mentioned  Act,  it  is  pro- 
videcf,  that  the  commanding  officers  of  each  separate  post,  shall 
be  entitled  to  such  additional  number  of  rations,  as  the  Presi- 
dent of  the  United  States  shall,  frpm  time  to  time,  direct,  hav- 
ing respect  to  the  special  circumstances  of  each  post.  Under 
this  authority,  the  President  has,  at  various  times,  designated 
military  posts  and  stations,  and  allowed  double  rations  to  the 
commanding  officers;  and  in  the  case  of  General  Wilkinson, 
when  stationed  at  New-Qrleans,  and  commanding  there,  in 
quality  of  a  commanding  officer  at  a  separate  post,  he  allowed 
that  officer  treble  rations.  It  appeal's  by  the  record  and  docu- 
ments referred  to  in  this  case,  that  on  the  25th  August  1812, 
the  President  ordered,  that  Generals  commanding  separate 
armies,  should  receive  double  rations. 

In  February  1814,  an  order  was  issued  by  the  War  Depart- 
ment, on  the  subject  of  double  rations,  of  which  the  following 
is  an  extracth— *^It  is  ordered,  that  General  or  other  officers 
commanding  districts,  shall,  while  so  doing,  receive  double 
rations;  which  will  supersede  all  other  grants  of  double  rations 
at  posts  within  the  district." 

On  the  6th  March.  1816,  a  general  order  was  issued,  in  the 
words  following: — ^^  Generals  commanding  Divisions;  Officers 
c;ommanding  Military  Departments;  and.  all  officers  while  in 
the  command  of  permanent  posts  and  garrisons,  separate  from 
the  stations  of  commandants  of  departments,  which  subject 
them  tb  the  additional  expense  of  independent  commands,  are 
allow.ed  double  rations.  f<foLmore  than  one  officer  can  be  en- 
titled to  double  rations,  at  tilt  same  station." 

The  Adjutant  and  Inspector  General  performed  the  duties  of 
his  office  m>m  November  1814,  and  charged  the  compensation 
as  allowed  by  law,  until  the  year  1816,  when  a  difficulty  arose 
on  the  subject  of  his  fuel  and  quarters,  from  the  circumstance 
of  there  being  no  disbursing  office  in  the  Quartermaster's  de- 
partment, at  the  seat  of  government;  and  from  the  regulations 
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of  the  War  Department|  then  in  force,  prohibiting  an  allow- 
ance in  money,  to  be  made  to  oificers  in  lieu  of  thes^  emolu- 
ments. The  Secretary  of  War  then  issued  the  following  order: 
«**A  commutation  of  double  rations,  is  allowed  to  the  Adjutant 
and  Inspector  G^neral^  in  lieu  of  fuel  and  quarters." 

Under  this  authority,  he  claimed  and  was  allowed  double  ra- 
tions from  November  1814;  refuftding  to  the  government  the 
allowance  he  had  received  for  fuel  and  quarters,  from  the  time 
of  his  acceptance,  until  the  date  of  the  above  order.  He  con- 
tinued to  receive  double  rations,  making  no  charge  for  fuel  and 
quarters,  until  an  order  was  issued  by  the  Secretary  of  War, 
on  the  10th  of  August  1818,  to  the  following  effect  "The 
reason  for  the  j^llowanc^to  the  Chief  of  the  Engineers,  and  to 
the  Adjutant  and  Inspector  General,  in  lieu  of  fuel  and  quar- 
ters, no  longer  existing,  since  the  establishment  of  the  Quarter- 
master's department ;  at  the  termination  of  the  present  quar- 
ter, such  allowance  will  cease;  and  the  Quartermaster  Gen- 
eral will,  on  requisition,  furnish  them  with  fuel  and  quarters, 
agreeeably  to  their  respective  ranks."  The  commutation  of 
double  rations,  ceased  accordingly;  and  the  Adjutant  and  In- 
spector General  continued  to  charge  and  receive  single  rations, 
only,  from  the  first  of  October  1818,  to  the  Slst  May  1821,  when 
the  office  was  abolished. 

The  defendant  in  the  Court  below,  now  plaintiff  in.  error,  in 
support  of  his  claim,  produced  a  certificate  from  Richard  Cutts, 
second  comptroller  of  the  Treasury;  **  that  the  senior  oflRcer 
of  the  Engmeer  Department,  stationed  at  Washington,  has 
charged  and  f)een  allowed  double  rations  since  the  first  of  Janu- 
ary 1818.  The  senior  officers  of  the  Quartermaster's,  Sub- 
sistence and  Ordnance  Departments,  have  charged  and  been  al- 
lowed double  rations  since  the  27th  July  1821 ;  and  Major  Gen- 
eral Brown  has  charged  and  been  allowed  double  rations,  since 
the  1st  of  June  1821,  when  he  was  stationed  in  this  city."  And 
also  the  following  regulations:  The  regulation  and  general 
order  of  the  27th  July,  1821,  issued  by  the  War  Department, 
allowing:  to  the  Quartermaster  General,  Commissary  General 
of  Subsistence,  the  Colonel  of  Engineers,  and  the  Chief  of  the 
Ordnance  Department;  (while  stationed  at  the  seat  of  govern- 
ment,) double  rations  from  the  date  of  the  said  order. 

The  regulations  or  general  order,  duly  issued  from  the  War 
Department,  dated  the  Slst  of  May,  1821,  addressed  to  the 
defendant,  as  Adjutant  and  Inspector  General;  directing  him, 
among  other  things,  to  hand  over  the  records  and  files  of  his  of- 
fice to  Major  General  Brown,  on  the  next  day,  being  the  first 
of  June  1821 ;  the  said  Major  General  having  from  the  time  he 
had  assumed  command,  and  had  relieved  the  said  Adjutant  and 
Tilspector  General,  at  the  seat  of  jgfovernment^  pursuant  to  the 
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last  mentioned  order,  been  allowed  and  paid  double  rations,  as 
ceKified  by  the  second  comptroller;  which  remlation  or  gen- 
eml  order  is  in  the  following  words:  ^*The  Adjutant  General, 
under  the  law  of  the  2d  of  March  last,  being  attached  to  the 
Major  General  commanding  the  armiy,  and  now  absent,  you 
will,  to-morrow,  pass  over  the  records  and  files  of  your  office  to 
Major  General  Brown,  and  will  assume  the  duties  of  Paymas- 
ter General '  Major  General  Brown  has  be;en  advised  of  this 
order;  and  Colonel  Towson  will  be  instructed  to  hand  over 
the  papers  and  records  of  the  pay  depart^ient  to  yoa/*  That 
the  Brigadiers  General  of  the  Army  or  the  United  States,  have 
all  been  regularly  allowed  double  rations,  since  the  said  gen- 
eral order  and  regulation  of  the  6th  of  March  1816.  That  the 
defendant  continued  at  the  head  of  the  department  of  Adjutant 
and  Inspector  General,  and  stationed  at  the  seat  of /govern- 
ment, from  the  time  of  his  appointment  and  commission,  as 
such,  until  the  Slst  of  May  1821,  and  until  he  was  relieved  by 
Major  General  Brown  as  before  mentioned. 

The  defendant  then  proved,  by  Thomas  S.  Jessup,  Quarter- 
master General,  that  in  his  opinion,  and  according  to  the  gen- 
eral usage  of  the  army,  the  department  of  Adjutant  and  In* 
spector  General-  was  a  military  department;  and  that  the  de- 
fendant, whilst  exercising  that  office,  was  commandant  of  a 
military  department;  and  as  such,  was  subject  to  the  addition- 
al expense  of  an  independent  command. 

The  declaration  in  this  cause  is  founded  on  a  transcript 
from  the  Treasury,  certified  in  the  usual  form,  and  contained  a 
count  for  money  had  and  received,  and  other  counts  not  neces- 
sary lo  be  mentioned;  issue  was  joined  on  tlie  plea-  of  non  oB' 
mMmptU;  and  by  agreement  of  counsel,  a  verdict  for  the  Uni- 
ted States  was  taken  for  the  sum  claimed,  subject  to  the  opin- 
ion of  the  Court  upon  the  laws  of  the  United  States  relative 
to  the  pay  and  emoluments  of  the  officers  of  the  army,  and  the 
regulations  and  orders  of  the  executive  dep^ftment,  issued  in 
pursuance  of  those  laws.  The  Court,  on  consideration,  gave 
ludgment  in  favour  of  the  United  States;  and  the  cause  is  now 
before  this  Court,  by  writ  of  error,  for  their  decision. 

The  claim  of  the  plaintiff  in  error  to  double  rations,  as 
charged,  rests  altogether  upon  a  correct  constriction  of  the 
5th  section  of  the  Act  of  the  16th  of  March,  1802,  and  of  the  re- 
gulations and  orders  of  the  executive  department,  issued  in  pur* 
suance  of  thi^t  section.  The  President  of  the  United  States  has 
a  discretionary  power  to  allow  such  additional  number  of  ra- 
tions to  officers  commanding  at  separate  posts,  «s  he  majr 
think  just;  having  respect  to  the  special  circumstances  of  Okch 
post.  The  law  granting  this  authority,  is  not  imperative,  and 
m  the  exercise  of  hia  discretion,  the  Presiuent  n^ay  allow,  or 
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refuse  to  allow,  additional  rations,  as  in  his  opinion  he  may 
deem  just 

The  reason  of  the  authority  to  grant  the  allowance  is  obvi- 
ous. By  an  independent  command,  at  a  separate  post,  the  of- 
ficer is  subject  to  additional  expense,  and  an  increase  of  duty. 
An  officer  may  be  said  to  command  at  a  separate  post,  when 
he  is  out  of  the  reach  of  the  orders  of  the  Commander  in  chief, 
or  of  a  superior  officer,  in  command  in  the  neighbourhood. 
He  must  then  issue  the  necessary  orders  to  the  troops  under 
his  command;  it  being  impracticable  to  receive  them  from  a 
superior  officer.  His  authority  is  the  source  from  which  they 
must  flow. 

There  can  be  no  controversy  about  additional  rations,  if  the 
President  makes  the  allowance.  He  may  issue  the  order  him- 
self, or  it  may  be  done  by  the  Secretary  of  War,  with  his  ap- 
probation. The  Secretary  of  War,  as  the  legitimate  organ  of 
the  {'resident,  under  a  general  authority  from  him,  may  exeiv 
cise  the  power,  and  make  the  allowance  to  officers  having  a 
separate  command.  The  lan^age  of  the  law  is  plaiu  and  un- 
ambiguous. No  officer  is  entitled  to  the  additional  allowance, 
unless  he  be  a  commandant  at  a  separate  post ;  and  then  the 
claim  must  be  sanctioned  by  the  Ejiecutive.  The  allowance 
cannot  be  made  to  more  than  one  officer  at  the  same  station. 

It  is  not  contended,  in  the  case  under  consideration,  that  the 
grant  was  made  by  the  President;  but  the  plaintiff  in  error 
claims  it  under  the  orders  which  have  been  recited,  and  which 
are  spread  upon  the  record;  and  because  officei*s  of  equal 
rank,  and  in  his  opinion  similarly  circumstanced,  have  receiv- 
ed the  additional  allowance.  Double  rations  form  no  part  of 
the  regular  and  legal  emoluments  of  a  Brigadier  General,  and 
can  only  be  claimed  under  circumstances  before  enumerated. 
The  plaintiff  in  error  seems  to  rely,  with  more'  confidence,  on 
the  order  of  the  6th  of  Mai*ch  1816,  taken  in  connexion  with 
the  opinion  of  General  Jessup.  That  order  directs  the  ad- 
ditional allowance  to  be  made  to  Generals  commanding  divis- 
ions, and  to  officers  commanding  military  departments^  Sec. ;  and 
General  Jessup  was  of  opinion,  that,  according  to  the  general 
usage  of  the  army,  £he  department  of  Adjutant  and  Inspec- 
tor General,  was  a  nulitary  department ;  aiid  that  whilst  exer- 
cising that  office,  he  was  commandant  of  a  military  depart* 
ment;  and,  as  such,  subject  to  the  expense  of  an  independent 
command. 

The  record  contains  no  evidence,  that  the  Adjutant  and  In- 
spector General  was  ever  ordered  to  an  independent  or  sepa- 
rate command.  In  the  discharge  of  his  ordmary  duties,  he 
has  no  distinct  command;  his  duties  consist  in  devails  of  Ser- 
vice, and  not  in  active  military  command.    The  order  of  the 
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16th  of  March  1816,  directing  double  (rations  to  be  aUnjred  to 
officers  commanding  mUUary  departrntrUi^  is  construed  to  re- 
late to  the  eeographical  sections  of  country,  into  which  the  two 
divisions  of  the  army  are  divided,  and  wluch  were  dencnninat- 
cd  dqxxrtfnents ;  and  intended  to  designate  the  extent  of  actual 
command,  given  to  the  officer  commanding  each  department; 
and  that  it  does  not  relate  to  the  law  of  the  Sd  of  March  1813, 
for  the  better  organization  of  the  general  staff  of  the  army. 
This  appears  to  have  been  the  construction  given  to  the  order 
by  the  war  department,  as  none  of  the  staff  officers  created  by 
that  Act,  with  the  exception  of  the  plaintiff  in  error,  ever  made 
a  claim  for  doable  rations;  and  the  claim  under  consideration, 
was  disallowed  by  the  accounting  officers  of  the  war  depart- 
ment 

During  the  time  the  Adjutant  and  Inspector  €reneral  was 
stationed  at  the  seat  of  govemmentt  comprehending  the  space 
for  which  doubly  rations  are  claimed,  it  does  not  appear,  that 
there  was  any  recognised  commanding  officer.  The  stiff  offi- 
cers, then  stationed  at  the  seat  cf  government,  were  subject 
to  the  authority  of  the  Secretary  of  War,  and  under  his  direct 
and  exclusive  control. 

It  is  the  opinion  of  the  Court,  that  the  claim  of  the  plaintiff 
in  error,  is  not  sanctioned  by  the  Act  of  the  16th  of  Marcl^ 
1802,  nor  by  the  regulations  and  orders  of  the  executive  de- 
partment, issued  in  pursuance  of  that  lawC 

7%e  judgment  of  the  Circuit  Court  is  qfirmed^  with  easte. 
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Tms  McoRAifios  Bank  of  Albxandria,  Appellamti,  V9^ 
L6VI8A  AND    Anna  Maria  Seton^  Appsllbbs,  by  thbir 

GuAROIANf  9CC« 

Although  if  leeoMi  to  be  a.genenl  nile^  that  a  Gouit  of  Cbanoeiy  will  not 
decree  a  ipedfic  performance  of  contracts,  except  for  the  purchase  of 
lands*  or  thuigs  which  rebte  to  the  realty*  and  are  of  a  permanent  nature  i 
and  that  where  contracts  are  for  chatteh^  and  compensation  can  be'naade 
in  damages*  the  parties  may  be  left  to  their  remedy  at  law  { yet*  notwith- 
standmg  this  ^stinction  between  personal  contracts  for  goods*  and  con- 
tracts for  lands*  there  are  many  cases  to  be  found*  where  specific  per* 
formance  of  eontraeta  relating  to  persomky*  hare  been  enforced  in  cha^ 


ceiy  I  and  Courts  will  on^  weigh  with  neater  nicety*  contracts  of  this 
description*  than  such  as  reUte  to  lands.  \305\ 

Althougn  an  objection,  for  want  of  proper  parties^  mav  be  taken  at  the  hear- 
ing* yet  the  objection  ought  not  to  prevul  upon  the  final  hearing  of  an 
appeal  <  except  in  yeiy  strong  cases*  and  where  the  Court  perceives  a 
necessary  and  indimnsable  party  is  wanting^.  {3061 

All  persons  materially  interested  in  the  subject  of  a  suit  in  chancery, 
ought  to  be  made  parties*  either  plaintim  or  defendants)  but  this  is  a 
rule  established  for  tne  conyenient  administration  of  justice*  and  is  more 
or  less  within  the  discretion  of  the  Court  <  and  it  should  be  restricted  to 
parties  whose  interests  are  in  the  issue,  and  to  be  affected  by  the  decree. 
The  reli^  granted  will  always  be  so  modified*  as  not  to  affect  the  inter- 
ests of  otherk  {306} 

The  cross  examination  of  a  witness  by  the  opT>osite  party*  is  considered  as 
a  waiTcr  of  .exceptions  to  the  regularitjr  of  his  deposition.  {307{ 

By  the  rules  of  this  Court*  '*  in  all  cases  of  equity  and  admiralty  jurisdiction* 
no  objection  shall  ue  iJlcwed  to  be  taken  to  the  admissibility  of  any  de- 
pontion,  deed*  gruit*  or  other  exhibit*  found  in  the  record*  as  evidence  i 
unless  objection  was  taken  thereto  in  the  Couit  below ;  but  the  same  shall 
otherwise  be  deemed  to  have  been  taken  by  consent"  {307} 

It  is  not  a  correct  construction  of  the  3d  and  Slst  sections  of  the  Act  of 
Conness*  incorporating  the  If echanics^  Bank  of  Alexandria*  that  the 
stocK  of  the  bank  shall  he  deemed  to  belong  to  the  persons  in  whose 
names  It  stands  upon  the  books  of  the  bank*  and  that  the  bank  is  not  bound 
to  reeognise  the  interests  of  any  eestoy  que  truBt^  and  may  refuse  to 
permit  uie  stock  to  be  truuferred*  whilst  the  nominal  holder  is  indebted 
to  the  hank.  {308} 

.Full  notice  of  a  trust*  draws  after  it  all  the  consequences  of  a  foil  declara* 
tion  of  the  trust*  as  to  all  persons  chargeable  with  such  notice.  {309} 

It  is  well  settled  in  equity*  that  all  persons  coming  into  possession  of  trust 
property*  with  notice  of  the  trust*  shall  be  considered  as  trustees  <  and 
botuld*  with  respect  to  that  speoal  property*  to  the  execution  of  the 
trust.  {309} 

A  subsequent  Board  of  Direc^rs  of  a  bank,  is  to  be  considered  as  know- 
ing all  the  drcumstaaces  communicated*  or  known  to  a  previous  Board. 

m\ 

It  is  a  well  settled  rule*  that  a  Court  is  not  bound  to  take  nofice  of  any  in- 
terest acquired  in  the  subject  matter  of  the  suit*  pending  the  disputc> 
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APPEAL  from  the  Circuit  Court  for  the  county  of  Alextoidrift.* 
This  suit  was  instituted  on  the  Chancery  side  of  the  Circuit 
Court,  by  the  appellees,  complainants  in  that  Court,  against 
the  Mechanics  Bank  of  Alexandria;  to  compel  them  to  pern^t 
a  trapsfer  to  be  made  of  three  thousand  dollars  of  the  capital 
stock  of  the  bank,  standing  in  the  name  of  Adam  Lynn,  and 
held  by  him  as  trustee  of  the  complainants. 

The  bill  charges,  that  the  complainants'  grandfather,  John 
Wise,  to  make  provision  for  the  suppdrt  of  his  children  and 
grandchildren,  had  made  fl(kle,  in  1815,  of  an  establishment 
called  the  City  Tavern,  at  the  price  of  14,000  dollars;  of  which 
10,000  dollars  were  paid  by  the  transfer  of  that  amount  of  Unit- 
ed States  six  per  cent  stock,  made  by  the  purchasers  to  the 
said  Adam  Lynn,  the  nephew  and  agent  of  the  said  John  Wise, 
for  his  use.  That  the  residue,  4000  dollars,  was  paid  to  the 
said  Adam,  in  money,  to  be  by  him  invested  in  stocks,  for  the 
use,  and  subject  to  the  control,  of  the  said  J^hn  Wise.  That 
out  of  this  sum,  the  said  Adam  purchased  from  one  James 
Sanderson  SOOO  dollars  of  the  capital  stock  of  the  bank,  which 
was  in  like  manner  transferred  to  him ;  and  that  although  no 
trust  was  in  terms  declared,  in  the  transfer  of  either  of  the 
said  stocks,  they  were  both  avowedly  purchased  and  held  by 
the  said  Adam,  in  his  character  of  agent  and  trustee  for  Wise. 
That  on  the  29th  of  April  1815,  the  said  John  executed  a  deed 
to  the  said  Adam,  by  which  he  conveyed  to  him  ihp  said  stocks  « 
described  as  standing  in  the  said  Adam's  name,  in  trust,  for  the 
use  of  the  said  John  during  his  life,  as  to  the  dividends,  and 
after  his  death,  then,  as  to  the  bank  stock,  to  the  use  of  the  com- 
plainants;— and  that  he  has  since  died.  That  when  the  pur- 
chase of  the  bank  stock  was  made,  and  when  it  was  transfer^ 
red  to  the  said  Adam,  it  was  well  known  to  the  President  and 
Directors  of  the  bank,  that  the  purchase  was  .made,  and  the 
transfer  received  by  him,  in  his  fiduciary  character. 

That  the  bank  stock  was  purchased  on  the  11th  of  February 
1815,  from  one  James  Sanderson,  at  a  small  advance;  and  on 
that  day,  a  payment  of  720  dollars  was  made  in.  part  of  the 
purchase  money,  and  as  Sanderson  had  obtained  a  discount 
from  the  bank,  on  the  pledge  of  all  the  stock  he  held  in  it^  it 
became  necessary  to  know  on  what  terms  the  Board  of  Direct* 
prs  would  permit  a  transfer. 

That  this  application  was  accordingly  made  by  the  said 
Adam,  who  distinctly  stated  that  the  purchase  was  to  be  nnade 
for  the  benefit  of  the  said  John  Wise,  was  to  be  paid  for  in  his^ 
funds,  and  was  to  be  transferred  to  the  said  Adam  for  his  use. 
lie  further  proposed  to  the  Board,  as  an  accommodation  to  him- 
self, that  he  should  be  allowed  to  discharge  a  part  of  the  pur- 
chase money  to  Sanderson,  by  assuming  on  himself  a  part  of 
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Sanderson's  debt  to  the  bank,  and  continuing  to  that  extent  the 
lien  the  bank  then  held  on  the  stock  to  be  transferred.  That 
this  proposal  was  rejected,  distinctly,  on  the  ground  that  the 
Board  must  conuder  th«  said  John  Wise  as  the  owner  of  the 
stock. 

That  the  said  Adam  then  pidd  2400  dollars  to  the  bank,  in 
discharge  of  the  said  Sanderson's  stock  debt;  which  being  done, 
the  transfer  was  permitted,  and,  on  the  15th  of  March  1815, 
was  made  to  the  said  Adam,  as  trustee,  though  the  trust  was 
not  declared  in  the  transfer.  That  it  was;  however,  officially 
made  known,  previously  to  the  transfer,  and  was  afterwards 
frequently  a  subject  of  conversation  amongst  the  directors  at 
the  Board. 

That  the  complainants  having  expressed  to  the  said  Adam 
their  desire  that  he  would  transfer  their  stock  to  their  ruardi- . 
an,  he  offered  himself  ready  to  do  so;  but,  that  on  application 
at  the  bank,  permission  was  refused ;  on  the  allegation,  that  he 
was  a  debtor  to  the  bank,  and  that  it  held  a  lien  for  Uiat  debt 
on  all  its  stock  which  stood  in  his  name. 

That  the  said  Adam  was  proprietor  of  other  stock  in  the 
bank  in  his  own  nght,  to  the  amount  of  18,014  dollars,  and  had 
a  discount  on  it  to  the  amount  of  15,360  dollars,  which  was 
little  more  than  the  sum  permitted  to  be  loaned  on  stock  secu- 
rity, by  a  by-law  of  the  bank — that  is  to  say,  4-5ths  of  the 
amount  of  such  stock. 

The  bill  further  charges,  that  when  the  said  Lynn's  debt  to 
the  bank  was  contracted,  he  was  one  of  the  directors;  and  that 
by  the  9th  article  of  the  charter  of  Incorporation,  the  Presi- 
dent and  Directors  were  prohibited  from  receiving  discounts 
or  loans  on  a6commodation,  beyond  5000  dollars.  That  all  the 
loans  to  him  were  of  that  description;  and  that  so  far  as  they 
exceed  5000  dollars,  being  in  violation  of  the  charter,  can  cre- 
ate no  lien  under  it.  The  bill,  after  propounding  special  inter- 
rogatories, corresponding  with  the  previous. allegations,  prays 
that  the  bank  may  be  compelled  to  open  its  transfer  book,,  and 
to  permit  Lynn  to  transfer  the  stock,  and  for  general  relief. 

The  answer  denies  that  the  Board  of  Directors  had  notice 
of  the  fiduciary  character  in  which  Lynn  held  the  stock  claim- 
ed by  the  complainants.  It  avers,  that  at  the  time  the  answer 
was  put  in,  there  was  no  stock  standiqg,  in  his  name,  on*jhe 
books;  the  whole  of  the  stock  which  stood  in  his  name  ha^ng 
been  applied  to  the  payment  of  his  debts  to  the  bank,  under  ar- 
ticles 01  agreement  between  him  and  the  cashier. 

It  admits,  that  Lynn  had  received  accommodation  loans  on 
stock,  to  an  amount  exceeding  5000  dollars,  but  asserts  that 
bans  of  that  description  did  not  fall  within  the  prohibition  of 


Digitized  by 


Google 


Sm  SUPREME  COURT. 

fThc  Mechftnici  Bank  of  Alexandria  «.  Looiaa  &  Maria  SeUm.) 
the  charter;  but  if  they  did,  it  cannot  affect  the  bank's  rightr 
claiming  as  purchasers  under  the  contract  before  mentioned.. 

The  purchase  of  the  stock  bjr  Lynn  in  his  fiduciary  charac- 
ter, and  the  knowledge  of  that  fact  by  the  Board  of  Directors, 
ofiBcially  and  individually,  is  claimed  to  be  fully  proved  by  the 
testimony  of  the  said  Adam  Lynn,  a  director  of  the  bank,  and 
by  that  of  Robert  Young,  President,  and  of  Daniel  M'Leod 
and  John  Gird,  directors. 

The  special  agreement  under  which  the  respondents  claim 
the  stock,  appears  to  have  been  entered  into  on  the  30th  day 
of  May  1821,  nearly  a  year  after  the  bill  had  been  filed.  By  this 
contract,  Lynn  agreed  at  once  to  transfer  all  his  stock,  except  that 
claimed  by  the  complainants ;  for  the  transfer  of  this,  he  gave 
a  power  of  attorney,  which  by  agreement  was  not  to  be  execut- 
ed by  a  transfer,  until  the  decision  of  the  Court  on  the  re- 
spondent's claim  of  lien  ui  this  suit. 

The  Circuit  Court,  on  hearing,  decreod  a  transfer;  from 
which  decree,  this  appeal  was  entered. 

Mr.  Swann,  and  Mr.  Wirt,  for  the  appeflants.^— 

The  Mechanics  Bank  of  Alexandria  did  notknat^r  of  the 
trust;  this  stock  stood  in  the  name  of  Adam  Lynn,  and  they 
had  no  notice  of  any  other  ownership  in  it;  no  trust  was  declar- 
ed upon  the  books  of  the  bank;  and  by  the  provisions  of  the 
charter,  the  persons  who  appear  as  stockholders  upon  the 
books,  are  the  only  stockholders.  By  the  charter,  no  one  who 
is  a  debtor  to  the  bank,  can  transfer  stock  owned  by  him,  the 
bank  having  a  prior  lien  on  the  same  for  their  debt 

The  claim  ofthe  plaintiffs  below,  is  resisted  on  the  following 
grounds : — 

1.  Adam  Lynn  made  a  special  agreement  to  transfer  this 
stock  to  the  bank. 

2.  Adam  Lynn  was  a  debtor  to  the  bank,  and  this  stock 
standing  in  his  namefT  on  the  books  of  the  hank,  without  a  de- 
claration of  the  trust,  was  properly  retained  as  a  security  for 
the  debt  due  by  him. 

S.  The  subject  in  controversy  in  this  case,  is  not  proper 
for  the  decision  of  a  Court  of  Chancery.  There  cannot  be  a 
specific  performance  decreed  by  this  Court,  as  the  stock  can- 
not be  designated,  or  specially  described.  1  Mad.  Clnm.  403. 
1  P.  mmams,  570. 

4.  By  the  charter  of  the  bank,  the  only  evidence  of  own- 
ership of  stock,  is  the  books  ofthe  bank.  In  the  case  of  a  cor- 
poration existing  under  a  law,  the  forms  prescribed  by  the 
law  must  be  complied  with.  17  Mass.  Rep.  1.  2. Slack  Com. 
127. 

5.  In  this  case,  it  was  considered  by  the  complainants,  tha^ 
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Adam  Ljim  should  be  a  party  to  the  bill,  and  a  rule  was  taken 
on  him  to  appear ;  but  the  Court  went  on  to  a  h calling  and  de- 
cision of  the  suit,  without  his  having  been  made  a  party.  The 
Court  will,  therefore,  having  this  fact  upon  the  proceedings, 
exa/JMOf  turn  the  parties  out  of  Court  Duguid  vs.  Patterson 
1  .fl&i.  4*  Mfim.  445.. 
Mr.  Jones,  and  Mr.  Taylor,  for.  the  appellees. 

1.  As  to  the  specific  lien  claimed  by  the  appellants,  under  a 
power  of  attorney,  given  by  Adam  Lynn.  It  was  granted  af- 
ter the  bill  of  the  complainants  was  filed,  and  is  therefore  of 
no  value.  The  transfer,  by  the  power  of  attorney,  was  also  a 
violation  of  the  agreement,  under  which  it  was  given. 

But,  if  this  h'not  an  answer  to  the  claim  of  specific  lien;  the 
transfer  of  the  stock,  by  power  of  attorney,  was  made,  with 
notice  of  the  right  of  the  complainants. 

2.  It  does  not  appear,  that  the  debt  due  by  Adam  Lynn  to 
the  bank,  arose  after  the  purchase  of  this  stock ;  and  therefore 
no.  new  credit  was  given  upon  this  stock.  The  trust  was  known 
to  the  Board  of  Directors,  when  the  stock  was  transferred  by 
Sanderson  to  Lynn;  and  from  that  time  they  dealt  with  the 
trustee  subject  to  the  trust.  A  corporation,  by  the  decisions 
of  this  Court,  is  like  an  individual,  in  transactions  of  this  kind ; 
and  the  succeeding  Board  of  Directors  were  bound  by  the  cir- 
cumstances which  occurred  when  the  trust  commenced. 

3.  The  banli  were  the  trustees  of  the  complainants,  either 
by  an  original  contract,  or  as  trustees,  resulting  from  the  pay- 
ment of  the  purchase  money  for  the  stock  out  of  their  funds. 
£  Vez.  ^  Beam.  388.  5  Vezey,  43.  I  P.  WUUams,  112.  1  Vezey, 
275.  10  Ferey,  360.  1  Vezey^jtm.  32.  42.  As  to  constructive 
notice,  were  cited,  8  Comyn*$  Dig.  N.  Ed.  363,  I5/A  division, 
^ddivinon,  la  20,21.  15.  358. 

4.  Tbu  is  the  case  of  trwi^  which  is  the  ptcuUtm  of  a 
Court  of  Chanceiy:  and  the  vsuntbw  of$hct€9  which  are  claim- 
ed, is  a  sufficient  designation  of  the  property.  The  original 
shares  bouglit  of  Sanderson,  remained  in  the  name  of  Adam 
Lynn,  when  the  bill  was  filed. 

5.  The  provisions  of  the  charter,  relative  to  evidence  ot 
ownership  of  stock,  can  onl^  apply,  when  parties  ai*e  the  hold- 
ers of  stock,  in  their  own  right.  The  practice  of  the  bank  to 
hold  stock. as  mortga^s,  shows  a  different  construction  of  the 
charter,  by  the  bank  itself,  from  that  which  is  claimed  in  this 
case. 

6.  The  rules  <rf  the  Court  of  Chancery  are,  that  all  persons 
who  were  parties  to  the  transactions,  and  all  who  must  be  be- 
fore the  Court,  for  the  purposes  of  complete  justice  in  thi- 
case,  must  be  made  parties.  *  It  was  not  deemed  necessary  to 
make  Adam  Lynn  a  party,  as  he  was  willing  to  do  all  that  the 
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Court  would  hare  required  from  him;  and  it  was  the  baiA 
onlf,  whot  having  the  control  of  the  stock,  could  make  the 
trantfert  sought  by  the  complainants. 

Bffr.  Justice  Thomfsov  delivered  the  opinion  of  the  Court—* 

The  appellees,  who  were  the  complainants  in  the  Court  be- 
low, filed  their  bill  against  the  Mechanics  Bank  of  Aleuadria, 
setting  out  their  right  to  three  thousand  dollars  of  the  capital 
alock  of  that  bank,  which  was  standing  in  ^e  name  of  Adam 
Lynn;  but  which  was  avowedly  purchMed  and  hdbd  by  him, as 
trustee  for  John  Wise,  the  grandfather  of  the  complainants, 
and  from  whom  they  derived  their  right  and  title  to  the  stock 
in  question.  That  they  were  desirous  of  having  their  stock 
transferred  to  their  guardian,  which  the  trustee,  Adam  Lynn, 
was  willing  to  do,  ami  offered  to  transfer  the  same;  but  that  on 
application  to  the  bulk,  permission  was  refused,  o^i  the  allega- 
tion that  Adam  Lynn  was  a  debtor  to  the  bank,  and  that  it  held 
a  lien  for  that  debt,  on  all  the  stock  of  the  bank,  which  stood 
in  his  name.  The  bQl  alleges,  that  when  the  stock  was  pur- 
chased by  Adam  Lynn,  for  ^hn  Wise,  and  transferred  to  him 
upon  the  books  of  the  bank,  it  was  well  known  to  the  Presi- 
dent and  Directors,  that  the  purchase  was  made  bv,  and  trans- 
ferred to  Lynn,  in  his  character  of  trustee  for  John  Wise,  al- 
though the  trust  was  not  expressed  in  the  transfer. 

The  bill  prays,  that  the  bank  may  be  compelled  to  open  its 
transfer  book,  and  permit  Adam'  Lynn  to  transfer  the  three 
thousand  dollars,  ii|  stock,  to  the  said  Louisa  and  Anna  Maria 
Seton,  or  to  their  guardian,  Nathaniel  S.  Wise. 

The  bank,  by  its  answer,  denies  that  the  Board  of  Directors 
knew,  or  had  any  notice,  that  Adam  Lynn  held  the  stock  ai 
trustee;  but  alleges,  that  all  the  stock  striding  upon^  the  books 
cf  the  bank,  in  the  name  of  Adam  Lynn,  was  considered  by 
the  Board  of  Directors  as  his  own  stock;  and  avers,  that. at 
the  lime  the  answer  was  put  in,  there  was  no  stock  standing  in 
his  name  on  the  books,  but  that  the  whole  of  it  had  been  ap- 
plied by  the  bank  to  the  payment  of  his  debts  to  it;  according 
to  articles  of  agreement  between  him  and  the  cashier  of  the 
bank. 

The  bank  also  sets  up  the  right,  under  its  charter,  to  hold 
the  stpck,  for  the  payment  of  Lynn's  debt ;  but  had,  under  the 
agreement  made  with  the  cashier,  as  before  mentioned,  becomo 
Uie  purchaser  of  the  stock,  for  a  full  and  fair  consideration; 
without  any  knowledge  that  the  complainants  had  any  interest 
in  the  same. 

The  Court  below,  upon  the^ill,  answer,  and  exhibits,  and 
proofs,  taken  in  the  cause,  decreed  that  the  bank  should  cause 
Its  transfer  book  to  be  opened,  and  to  permit  Adiun  Lynn  to 
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transfer  the  stock  to  Nathaniel  S.  Wise,  guardian  of  the  com- 
plainants, to  be  by  him  held  in  trust,  for  their  use.  Frota  this 
decree  there  is  an  appeal  to  this  Court,  and  the  following 
points  have  been  made,  upon  which  a  reversal  of  that  decree 
IS  claimed. 

1.  That  the  subject  matter  of  the  bill  is  not  properly  cogni- 
zable in  a  Court  of  Chancery  $  but  that  the  remedy  is  at  law, 
and  the  party  to  be  compensated  in  damages. 

2.  That  there  is  a  want  of  proper  parties. 

3.  That  upon  the  merits,  the  bank  has  a  right  to  hold  and 
apply  the  stock,  in  payment  of  Adam  Lynn's  debt  to  it. 

With  respect  to  the  first  objection,  it  has  been  said  that  a 
Court  of  Chancery  will  not  decree  a  specific  performance  of 
contracts;  'except  for  the  purchase  of  lands  or  things  that  relate 
to  the  realty,  and  are  of  a  permanent  nature ;  and,  that  where 
the  contracts  are  for  chattels,  and  compensation  can  be  made  in 
diunages,  the  parties  must  be  left  to  their  remedy  at  law.  i)ut 
nojtwithstanding  this  distinction  between  personal  contracts  for 
goods,  and  contracts  for  lands,  is  to  be  found  laid  down  in  the 
books,  as  a  general  rule;  yet  there  are  many  cases,  to  be  found, 
.  where  specific  performance  of  contracts,  relating  to  per^nalty, 
have  been  enforced  in  chancery;  and  Courts  will  only  weigh 
with  greater  nicety,  contracts  of  this  description,  than  such  as 
relate  to  lands. 

But  the  application  of  this  distinction  to  the  present  case,  is , 
not  perceived.  If  this  had  been  a  bill,  filed  against,  the  bank,  to 
compel  a  specific  performance  of  any  contract. entered  into  with 
it,  for  the  sale  of  stock,  it  might  then  be  uVged,  that  coibpen- 
sation  for  a  breach  of  the  con  tract,  miglit  be  made  in  damages ; 
and  that  the  remedy  was  properly  to  be  sought  in  rtjouri  of 
law.  But  the  bill  does  not  set  up'  any  contract  between  the  com- 
plainants and  the  bank;  nor  does  itsee^  a. specific 'perf^rmuiicr. 
of  any  express  contract  whatever,  entered  into  with  the  bdiik« 
It  only  asks,  that  the  Itank  may  be  compelled  to  open  its  tnins^ 
fer  book,  and  permit  Adam  Lynn  to  transfer  the  stock.  By  (Ju* 
charter  and  by-laws  of  the  bank,  such  transfer  could  only  be 
made  upon  the  books  of  the  bank';  and  it  was  by  their  consent 
alone,  that  this  could  be  done. 

Although  it  might  be  the  duty  of  the  bank  to  permit  such 
transfer,  it  would  be  difficult  to  sustain  an  action  at  law,  for 
refusing  .to  open  its  books,  and  permit  the  transfer.  Nor  havQ 
the  appellants  shown^such  a  claim  to  the  stock,  as  to  au- 
thoriae  the  Court  to  turn  the  appellees  round  to  their  itemed  y 
at. law,  against  Lynn,  admitting  they  might  have  it.  At  all 
events^,  the  remedy  at  law  is  not  cleai*  and  perfect ;  ai)d  it  is  not. 
a  case  for  compensation  in  damages,  but  tor  specific  perform- 
ance; which  can  only  ^  enforced  in  a  Court  of  Chancci^y. 

Vol,  L  Qq 
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2d.  The  second  objection,  that  Adam  Lynn  ought  to  haTc 
T>een  made  a  defendant,  would  seem  to  grow  out  of  a  misappre« 
hension  of  the  object  of  Uiis  bill,  and  the  specific  relief  sought 
by  it. 

It  ought  to  be  observed  here,  preliminarily,  as  matter  of  prac- 
tice, that  although  an  objection  for  want  ot  proper  parties  may 
be  taken  at  the  hearing;  yet  the  objection  ought  not  to  prevail 
upon  the  final  hearing  on  appeal;  except  in  very  strong  cases, 
and  when  the  Court  perceives  that  a  necessary  and  indispensa-. 
Lie  party  is  wanting. 

The  objection  should  be  taken  at  an  earlier  stage  in  the  pro- 
ceedings, by  which  great  delay  and  expense  would  be  avoided. 

The  general  rule,  as  to  parties,  undoubtedly  is,  that  when  a 
bill  is  brought  for  relief,  all  persons  materially  interested  in  tbe 
subject  of  the  suit,  ought  to  be  made  parties,  either  as  plain- 
tiffs or  defendants;  in  order  to  prevent  a  multiplicity  of  suits, 
and  that  there  may  be  a  complete  and  final  decree  between  all 
parties  interested.  But,  this  is  a  rule  established  for  the  con- 
venient administration  of  justice,  and  is  subject  to  many  excep- 
tions; and  is,  more  or  less,  a  matter  of  discretion  in  the  Court; 
and  ought  to  be  restricted  to  parties,  whose  interest  is  involved 
in  the  issue,  and  to  be  affected  by  the  decree'.  The  relief  grant- 
ed, will  always  be  so  modified,  as  not  to  aficct  the  interest  of 
pthers.  2  Mad.  Chwicery^  180.  1  Johns.  Chancery  Ckues,  350. 

WJiere  was  the  necessity,  or  even  propriety,  of  making  Lynn 
a  party  ?  No  relief  is  sought  against  him.  The  bill  expressly 
alleges  that  he  was  perfectly  willing  to  make  the  transfer;  but 
permission  was  refused  by  the  bank.  There  is  no  allegation  in 
the  bill,  upon  which  a  decree  could  be  made  against  Lynn;  and 
it  is  a  well  settled  rule,  that  no  one  need  be  made  a  party, 
against  whom,  if  brought  to  a  hearing,  the  plaintiflf  can  have 
no  decree.  ^  Mad.  Ch,  184.  Si'.  mU.  SlO^Noie  1. 

The  contest,  with  respect  to  the  right  to  the  stock,  is  between 
the  complainants  and  the  bank;  and  it  cannot  be  necessary  to 
bring  Lynn  into  the  suit,  in  order  to  determine  that  question. 
H^  claims  no  right  to  the  stock;  and  if  the  bank  has  establish- 
ed its  right  to  hold  it,  for  the  payment  of  Lynn's  debt,  the  com- 
plainants have  no  pretence  for  requiring  the  books. of  tlie  bank 
to  be  opened,  and  to  permit  the  transfer  to  be  made,  as  prayed 
in  the  bilL  The  bank  cannot  compel  the  complainants  to  bring 
Lynn  before  the  Court,  as  a  defendant;  for  the  purpose  of  liti- 
gating questions  between  themselves,  with  which  the  complain- 
ants have  no  concern;  No  objection  to  the  decree  can,  there- 
fore, be  made  for  want  of  proper  parties. 

The  remaining  inquiry  is,  whether  the  bank  is  entitled  to 
hold  this  stock,  as  security,  or^pply  it  in  payment  of  Lynn's 
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debt;  either  by  virtue  of  its  chapter,  or,  under  the  ag:i'eement 
between  him  and  the  cashier. 

An  objection,  however,  has  been  made,  preliminarily,  to  this 
Court's  noticing  the  deposition  of  Adam  Lynn;  because,  as  is 
alleged,  it  was  taken  af\er  the  cause  was  set  down  for  hearing^ 
and  without  any  order -of  the  Court  for  that  purpose. 

Admitting  this  to  have  been  irregular,  no  objection  appears 
to  have  been  made  in  the  Court  below,  to  the  reading  of  the  de- 
position; and  had  it  been  made^  it  ought  not  to  h&ve  prevailed 
even  there;  because  the  defendants  cross-examined  the  witness, 
whicji  would  be  considered  a  waiver  of  the  irregularity. 

But,  at  all  events,  the  objection  cannot  be  listened  to.  here, ' 
according  to  the  express  rule  of  this  Court,  {February  Tertn, 
.  1824,)  which  declares,  ^  that  in  all  cases  of  equity  and  admi- 
ralty jurisdiction,  no  objection  shall  be  allowed  to  be  taken  to 
the  admissibility  of  any  deposition,  deed,  grant,  or  other  exhi- 
bit, found  in  the  record  as  evidence;  unless  objection  was  taken 
thereto,  in  the  Court  below,  and  entered  or  record;  but  the 
same  shall  otherwise  be  deemed  to  have  been  admitted  by  con^ 
sent/' 

It  is  deemed  unnecessary  to  enter  into  an  examination  of  the 
proofs  in  the  cause,  to  show  that,  in  point  of  fact,  the  stock  in 
question  was  held  by  Lynn,  in  trust  for  the  complainants;  iand 
that  this  fact  was  known  to  the  Board  of  Directoi«,  when  it  was 
transferred  to  him  by  James  Sanderson.  The  evidence  estab- 
lishes these  points,  beyond  any  reasonable  ground  of  doubt;  and 
the  real  question  is,  whether  tlie  bank,  with  full  knowledge  of 
the  Board  Of  Directors,  that  this  stock  was  not  the  property  of 
Lynn,  but  held  by  him  in  trust  for  the  appellees ;  can  rssert  a 
lien  upon  it  for  the  private  debt  of  Lynn,  cither  under  the  char- 
ter or  the  agreement,  made  with  Chapin,  and  the  transfer  made 
by  him  to  the  bank. 

The  equity  of  the  case  must  strike  every  one  very  forcibly ; 
as  being  decidedly  with  the  appellees.  And  unless  the  claims 
of  the  bank  can  be  sustained,  by  the  clear  and  positive  provis* 
ions  of  its  charter,  the  decree  of  the  Court  below  ought  to  be 
affirmed. 

This  claim  ia  asserted,  under  the  provisions  of  the  dd  and 
£lst  sections  of  the  Act  of  Congress,  incorporating  the  bank. 

The  third  section,  after  providing  forthe  opening  the  sub- 
scription for  the  stock,  and  pointing  out  the  manner  in  which 
the  excesa  shall  be  reduced,  in  case  the  subscription  shalf 
exceed  tlie  number  of  shares  allowed  to  be  subscribed;  has 
this  proviso;  *^ Provided  always,  that  it- is  hereby  e:&pres&lv  . 
understood,  that  all  the  subscriptions,  and  shares  obtained 
in  coiiseqtieuce  thereof,  shall  be  deemed  and  held  to  he  for 
the  sole  and  exclusive  use  and  benefit  of  the  persons,  co-part* 


Digitized  by 


Google 


308  SUPREME  CCUR1\ 

^(Hic  If  echaiifca  Bmk  tii  A1«nndria  m,  Loqi&A  fc  Mam  Setoo.) 
ncrshipv  or  boHies  politic,  subscribing,  or  in  whose  be* 
iialf  the  subscriptions,  respe'ctively,  shall  be  declared  to  be 
made,  at  the  time  of  making  the  same ;  and  all  bargains,  con- 
tracts^ promises,  agreements  and  engagements,  in  any  wise 
contravening  this  provision,  shall  be  void."  The  21st  sec- 
tion declares,  /*  that  the  shares  of  the  capital  stock,  shall  be 
transferable  at  any  time,  according  to  such  rules  as  may  be 
established,  by  the  President  and  Directors;  but  no  stock 
shall  be  transferred,  the  holder  thereof  being  indebted  to  the 
bank,  until  such  debt  be  satisfied;  except  the  President  and 
Directors  shall  otherwise  order  it" 

These  sections,  when  taken  together,  have  been  supposed  to 
require  a  construction,  that  the  stock  shall  be  deemed  to  belong 
to  the  person,  in  who9e  name  it  stands  upon  the  books  of  the 
bank;  and  that  the  bank  is  not  bound  to  recognise  the  interest 
of  any  etghiy  quetrust $  and  may  refuse  to  permit  the  stock  to  lie. 
transferred, 'whilst  the  nominal  holder  is  indebted  to  the  bank. 

This  construction,  however,  in  theopinicnof  the  Court,  can- 
not be  sustained.  The  third  section  must  clsarly  be  understood 
as  applying  to  the  first  subscription  for  the  stock ;  and  was  in- 
tended to  prevent  oi^e  person  subscribing  for  stock  in  the  name 
of  another,  for  his  own  benefit. 

The  construction  of  the  Slst  section,  will  depend  upon  the 
interpretation  to  be  given  to  the  word  holder^  as  there  used. 
This  term  is  not,  necessarily,  i*estricted  to  the  nominal  bolder. 
It  will  admit  of  a  broader  and  more  enlarged  meaning;  and  may 
well  be  applied  to  the  party,  really,  and  beneficially  interested 
in  the  stock. '  And  there  can  be  no  good  reasons  why  it  should 
not  be  so  applied,  when  the  bank  is  fully  apprized  of  all  cir- 
cumstances in  relation  to  the  stock,  and  knows  who  is  the  real 
holder  thereof. 

This  provision  was  intended  to  put  into  the  hands  of  the 
bank,  additional  security  for  debts  due  from  stockhoklers.  But, 
when  it  is  known,  that  the  person  in  whose  name  the  stock 
stands,  has  no  interest  in  it,  he  will  acquire  no  credit  upon  the 
strength  of  such  stock ;  and  that  such  was  the  understanding 
of  the  bank,  in  this  case,  is  clearly  shown  by  the  evidence. 
For,  when  the  transfer  wastnade  to  Lynn,  be  asked  to  have 
the  discount  continueato  him,  which  Sanderson,  from  whom 
he  purchased,  had  upon  the  stock.  But  this  was  refused,  on 
the  ground  that  the  stock  did  not  belong  to  Lynn,  but  to  Wise. 
There  is  no  evidence  in  the  cause  to  show,  tiiat  Lynn's  debt  waa 
contracted  with  the.  bank  after  the  stock  was  transferred  to 
him;  or  that  he  has,  in  any  manner,  obtained  credit  with  the 
bank  on  account  thereof;  but  the  contrary  is  fairly  to  be  nn- 
derstood  from  the  proofs.«*-Nor  does  die  bank  allege  the  insol' 
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vcncy  of  Ljw  t  oi*  that^it  has  not  a  full  and  oompAete  rfiiiiidf 
against  him,  without  having  recourse  to  this  stock. 

To  permit  the  bank,  under  such  ciroimstanccs^  to  avail  it- 
self of  this  stocfc  to  satisiy  a  debt  contrai^ted  without  anv  r»^ 
ference  t<i  It  as  security,  and  with  full  knowledge  that  Lfwn 
hdd  it  in^ trust  for  the  xomplainant^;  would  be  repugnantly 
the  most  obvious  principles  of  justice  and  equity.  Suppose 
the  trust  had  been  expressly  declared  upon  the  transfer  book 
of  the  bank;  would  there  be  the  least  colour  for  sustaining  tht 
claim  now  setup?  And  yet  Lynn,  would  be  the  legal  holder^ 
the  stock,  in  such  case,  as  much  as  in  the  one  nowbefore  the 
Court.  Fun  notice  of  a  trust  draws  after  it  all  the  cionsequito^ 
ces  of  an  express  declaration  of  the  trust,  as  to  ad  persona 
chargeable  with  such  notice. 

It  IS  a  well  settled  rule  in  equity,  that  all  persons  commg  ki^ 
to  possession  of  trust  propferty,  with  notice  of  the  trust,  AM 
be  considered  as  trustees,  and  bound,  with  respect  to  that  spe- 
cial property,  to  the  execution  of  the  trust  (2  mad.  -Ch.  125.  1 

Nc  r^  to  an  asent  is  notice  to  his  principal  If  it  were  held 
otherwise,  it  would  cause  great  inconvenience ;  and  notice  would 
be  avoided  in  every  case,  by  employing  agents.  2  Mad,  Ck.  Sd6w 
Notice  to  the  Board  of  Directors,  when  this. stock  was  tralis- 
ferred  to  Lynn,  that  he  held  it  as  trustee  only,  was  notice  to 
the  bank;  and  no  subsequent  change  of  Directors,  could  require 
a  new  notice  of  this  fact.  So  that  if  the  buik  had  sustidned  any 
injury,  by  reason  of  a  subsequent  Board  not  knowing  that  Lynn 
held  the  stock  in  trust;  it  would  result  from  the  negligence  of 
its  own  agents,  and  could  not  be  visited  upon  the  complainants. 
But  no  such  injury  is  pretended.  From  any  thing  that  appears 
to  the  contrarv,  Lynn  is  fully  able  to  pay  his  debt  to  the  bank. 

The  case  ot  the  Union  Bank  of  Georgetown  t»«.  Laii^  (t 
Wheat.  S9(S)  has  been  supposed  to  have  a  strong  beafing  i.pon 
the  one  now  before  the  Court  But  the  circumstances  of  the 
Cwo  cases  are  very  dissimilar.  In  the  former,  Patton  was  the 
real,  as  well  as  the  nominal  holder  of  the  stock,  when  he  con- 
tracted his  debt  with  the  bank,  and  when  his  acceptance  feU 
due,  and  the  lien  of  the  bank, no  doubt,  attached  upon  the  stock; 
and  this.was  previous  to  the  assignment  of  it  to  Laird ;  and  the 
question  there  was,  whether  the  bank  had  done  any  thing  which 
ought  to  be  considered  a  waiver  of  the  lien.  But,  in  the  pre^ 
sent  case,  Lyni^'never  was  the  real  owner  of  the  stock,  and  the 
bank  well  understood  that  he  held  it  as  trustee,  and  no  litfnfor 
Lynn's  debt  ever  attached  upon  it 

The  appellants  cannot,  therefore,  under  any  ptovisions  in 
their  charter,  apply  this  stock  to  their  own  use,  for  the  debt  of 
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Lynn,  to  the  prejudice  of  the  rights  of  the  known  eesiuy  que 
trusts. 

Nor  is  ther^  any  ground  upon  which  the  claim  of  the  bank 
can  be  sustained,  under  the  agreement  made  between  Lynn  and 
Chapin,  the  cashier,  and  the  transfer  thereof,  made  by  the  lat' 
ter  to  the  bank*  If  the  bank,  as  has  already  been  shown,  was 
chargeable  with  the  knowledge  that  Lynn  was  a  mere  trustee, 
it  could  acquire  no  title  from  him,  discharged  of  the  trust;  and 
if  neccessary,  might  itself  be  compelled  to  execute  the  trust. 
Nor  has  the  bank  any  title  to  this  stock  under  the  transfer  made 
by  Chapin.  This  was  done  without  any  legal  authority,  being 
several  months  after  Lvnn  had  revoked  the  power  of  attorney, 
under  which'the  transfer  was  pretended  to  be  made;  and  with 
full  knowledge  that  Lynn  was  not  the  owner  of  the  stock.  Bui 
another  and  complete  answer  to  the  whole  of  this  arrangemenU 
between  Chapin  and  Lynn,  is;  that  it  was  made  long  after  tlie 
tAl  in  this  case  was  filed;  and  it  is  a  well  settled  rule,  that  the 
Court  is  not  bound  to  take  notice  of  any  interest  acquired  in 
the  subject  matter  of  the  suit,  pending  the  dispute. 

The  decree  of  the  Court  below,  must  accordingly  be  affinn- 
ed,  with  costs. 
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Robert  Barry,  Plaintiff  in  Error,  vs.  Thomas  Fotlc^. 

11)e  defendant  in  error  had  sued  out  an  attachment,  under  the  Uiw  of  Mary- 
land, against  Robert  Barry,  and  had  filetl  an  account  against  James  D.  Bar- 
ry, said  to  hanre  been  assumed  b^  Robert  Barry,  the  plaintiff  in  error.  Ro* 
bert  Bany  appeared,  eave  special  bail,  and  discharged  the  attachment 
The  plaintiff  belowy  then  file^  a  declaration  of  *'  i$iaebitaiu$  amtmmii^** 
*<for  money  had  and  received,"  and  "for  goods  sold  and  delivered,''  to 
which  Kobert  Barry  pleaded  the  general  issue.  The  parties  went  ta  tnal« 
and  a  verdict  and  judgment  were  rendered  for  the  defendant  in  error. 

The  Court  attaches  no  importance  to  the  variance  between  the  account  filed 
when  the  attachment  issued,  and  the  declarrvtion  filed  after  the  attachment 
was  dissolved,  by  the  entry  of  biul,  and  the  appearance  of  the  defendant. 
The  defendant  having  pleaded  to  the  declaration,  the  cause  stood  as  if  the 
suit  had  been  brought  in  the  usual  manner,  and  no  reference  can  be  had 
to  tlie  proceedings  on  the  attachment  {315} 

Where  the  general  agent  of  parties  carrying  on  business  ina  tan-vird,  instead 
of  a  journal  of  hides  received  for  the  parties  from  day  to^y»  fS^^^^  ^t 
considerable  intervals,  certificates  of  the  total  amount  of  hides  received 
from  the  last  preceding  settlement,  up  to  the  periods  when  the  certificates 
bore  date ;  such  certificates  are  equally  binding,  ad  certificates  detailing 
the  separate  transactions  of  each  day ;  and  may  be  read  in  evidence  to 
charge  the  parties,  whose  agent  the  person  giving  thP  certificates  was; 
{316} 

Tlie  pnndple  is,  that  a  contract  made  by  co-partners  Is-  several  as  we}l  as 
joint,  and  the  assumput  is  made  by  all  and  by  each.  It  is  obhgatory  on 
ail,  and  on  each  of  the  partfiers.  If,  therefore,  the  defendant  fails  to  avail 
himself  of  the  variance  in  abatement,  when  the  form  of  his  plea  obliges 
him  to  give  the  plaintiff  a  proper  action  ;  t(  j  poli  y  of  the  law  does  not 
permit  him  to  avail  himself  of  it  at  the  time  of  trial,  f  3 17} 

The  deckration  In  an  action  against  one  partner  oYily,  ne\'er -gives  notice  ot 
the  claim  being  on  a  partnership  transaction.  The  proceeding  is  always, 
as  if  the  party  sued  was  the  sole  contracting  party  )  and  if  the  decraration 
were  to  show  a  portnenth'ip  contract,  the  judgment -against  the  single 
partner XK)uld  not  be  sustained.  {317} 

Where  the  suit  is  brought  upon  a  partnership  transaction,  against  one  of  the 
partners,  and  the  declaration  stated  a  contract  with  the  partner  who  is 
sued,  and  gave  no  notice  that  it  was  made  by  him  with  another  person, 
evidence  of  a  joint  assumpsit  may  be  given  to  support  such  a  declaration; 
and  the  wiuit  of  notice,  has  never  been  considered  as  justifying  an  excep- 
tion to  such  evidence  at  tlie  tiiul.  {317{ 

ERROR  to  the  Circuit  Court  for  the  county  of  Washington. 

In  the  Circuit  Court  for  the  county  of  Washington,  the  de- 
fendant in  error  issued  an  attachment  against  Robert  Barry, 
the  plaintiff  in  error;  and  according  to  the  established  practice, 
the  plaintiff  in  the  attachment,,  filed,  at  the  time  it  was  issued, 
an  account  or  statement  of  his  claim;  by  which  he  alleged  that 
Robert  Barry,  the  defendant  below,  was  indebted  to  him  in  the 
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sum  of  85,41(1 25,  for  debu  due  from  the  firm  of  James  D.  Barrf 
&  Co.  assumed  by  him  to  pay  to  the  plaintiff  in  the  attachment. 
This  account  or  statement,  was  accompanied  by  an  lAdavit, 
that  *<  it  was  just  and  true,  is  it  stands  suted.*'  The  plaintiff 
in  error  appeared  and  gave  special  bail;  and  k  declaration  was 
then  filed,  m  indebitatui  auwinprii^  kc^  and  the  plea  of  the  ge- 
neral issue  entered. 

On  the  trial  of  the  cause,  the  plaintiff  offered  in  evidence  to 
sustain  his  case,  three  paper  lirritmgs,  signed  by  E.  Rice,  which 
are  stated,  in  extenao,  in  the  opinion  of  the  Court. 

In  order  to  prove  the  defenoant  chargeable  with  the  amount 
delivered  by  the  plaintiff  below,  Thomas  Rice  was  produced 
and  sworn  as  a  witness;  who  testified,  as  set, forth  in  the  opi- 
nion of  the  Court. 

The  counsel  for  the  defendant  below  objected  to  the  evidence^ 
and  the  objection  being  overruled,  the  case .  was  brou^t  by 
writ  of  error  to  this  Court. 

Messrs.  Coxe  and  Worthington,  for  the  plaindffs  in  error, 
contended. 

Ist.  That  the  evidence  is  rot  competent  and  sufiicitnt  to 
charge  the  plaintiff  in  error,  upon  his  alled^^  a$$unqmL 

Sn^.  That  under  the  declaration  of  wdebUahu  aiuumptU^  the 
evidence  is  also  incompetent  and  insufficient. 

By  the  statement  filed  upon  oath,  the  claim  of  the  plaintiff 
is  averred  to  be  a  debt  due  by  JammD.  Barry ^^  09.^  which  the 
defendant  below  assumed  to  pay. 

The  evidence  on  the  part  of  the  plaintiff  below  did  not  show 
such  a  firm  as  James  D.  Barry^  4*  ^m  ^^^  ^^'^  the  same  prove 
an  implied,  much  less  an  express  aiswnprit  by  Robert  Barry. 

The  plaintiff  below  complied  with  the  law  of  Maryland,  by 
stating  his  cause  of  action,  when  the  atuchment  was  issued ; 
and  the  defend  ant  appeared  and  entered  a  plea  thereto.  .Subse- 
quently, he  filed  a  declaration  of  indMtahu  a»$mnp9U^  which  was 
im^lar.  Thia  cannot  be  done,  and  therefore  the  evidence  ap-  . 
plied  only  to  the  first  dcclaratioix;  which  stated  an  assumption 
of  the  debt  of  James  D.  Barry,  8c  Co.,  and  no  proof  was  offer- 
ed of  such  assumption.  The  evidence  does  not  show  any  con- 
nexion between  Rice  and  the  defendant,  nor  any  autliority  from 
Robert  Barry,  by  which  his  acts  or  acknowledgments  could  be- 
come binding  on  him ;  the  plaintiffs  did  not  therefore  make  out 
the  case  spread  upon  the  record  by  the  first  declaration. 

The  papers  signed  by  Rice  were  improperly  admitted.  No.  1. 
is  given  in  the  name  of  James  D,  Barry.  The  other  two  refer 
to  transactions  in  which  the  defendant  is  not  named. 

2.  Upon  a  general  declaration  in  assumpsit^  the  issue  is  not 
maintained  by  proof  of  a  partnership  debt.  ^ 

The  general  rule,  that  the  defendant,  who  is  charged  scpa- 
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rately  for  a  joint  debt,  should  plead  this  io  abatement,  does  not!  ^ 
apply,  when  the  plaintifT  has  by  his  pleadings  given  no  notice  of 
the  nature  of  his  demand,  until  the  time  of  trial,  Jordan  vt. 
Wilkins,  S  Wuh.  Beds.  112.  In  the  case  of  Rice  vi.  Shout,  5 
^t<rr,  2611,  Lord  Mansfield  adverts  strongly  to  the.  circum- 
stance, that  the  defendant  was  the  person  with  whom  the  bu- 
Hinesswas  transacted.  Also  cited  Abbott  tw.  Smith,2^/acX:.  947. 

S.  The  agency  of  Rice  was  a  special  agency,  and  his  ac^ 
knowledgments  were  not  evidence.  He  might  have  ma4e. en- 
tries in  the  books  to  charge  his  principal,  but  no  more.  1 E^ 
Rep,  ^75.  2  SUfrk.  Evid.  60.  Nor  does  his  testimony  prove 
the  interest  or  partnership  of  Robert  Barry,  in  the  dealings  to 
which  the  papers  have  reference.     3  Siark.  Etn*k  p.  4.  1067. 

Mr.  Jones  for  the  defendant. 

The  objections  to  the  proceedings,  as  they  apply  to  the  first 
and  second  declarations,  ha%'eno  force.  The  account  filed,  when  • 
the  writ  issued,  against  Robert  Barry  alone,  states  his  assump- 
tion  of  the  partnership  debt;  and  ii  this  was  objectionable,  it 
should  have  been  pleaded  in  abatement. 

It  was  at  one  time  supposed,  that  in  all  cases  of  attachment 
a  sixond  declaration  should  be  filed ;  but  this  was  afterwards 
considered  as  not  essential;  but  th€  party  has  at  all  times  a 
right  to  vary  his  pleadings,  and  even  at  ^^  the  rules"  to  file  a 
new  declaration.  To  the  pleadings  in  this  case,  no  exception 
was  taken,  nor  was  any  objection  made  at  the  trial. 

The  objection  to  the  evidence,  as  applicable  to  the  account 
fled,  ought  not  to  prevail.  If  Robert  Barry  was  a  partner  in 
the  transactions,  to  which  the  papers  refer,  the  law  raises  an. 
assumption.  The  plaintiff  is  not  tied  down  to  prove  an  ex- 
press asnmipfU^  when  proof  is  given  that  he  was  a  partner; 
and  an  action  will  lie  against  one  partner  alone,  on  his  express 
Oiitinmsii. 

2.  The  evidence  of  debts  due  by  J.  D.  Barry,  8c  Co.  was 
properly  applied  to  chai*ge  Robert  Barry,  the  plahitiff  in  error. 
There  must  always  be  a  plea  in  abatement,  where  the  parties 
are  not  joined.  As  to  joinder  of  parties ;  Mr.  Foot  cited,  with 
other  cases.  Minor  t;«.«the  Mechanics  Bank  of  Alexandria,  de- 
cided an/e  p«^  46,  this  Term ;  and  also  5  ButTj  2G11. 

If  the  evidence  could  in  any  way  charge  the  defendant  below, 
it  was  admissible.  Partnership  may  be  proved  by  circum- 
stances; and  the  Court  did  not  decide  upon  the  effect  of  the  tes« 
timony,  but  only  that  it  should  go,  generally,  to  the  Jury. 
This  is  a  case  in  which  the  principal  is  charged  with  the  acts 
of  the  agent,  within  the  scope  of  his  authority;  the  business  of 
the  concern  being  intrusted  to  the  management  of  Rice  by  the 
parties. 
VpL.  L  R  r 
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Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit  Court  of 
tlie  United  States  for  the  district  of  Columbia,  sitting  in  the 
county  of  Washington.  The  defendant  in  error  had  sued  out 
an  attachmcint  against  Robert  Barry,  and  had  filed  an  account 
against  James  D.  Barry  &  Co.,  said  to  be  assumed  by  Robert 
Barry.  Robert  Barry  appeared,  gave  special  bail,  and  disr 
charged  the  attachment  Thomas  Foyles  then  filed  a  declara- 
tion ot  indebitatus  assumpsit j  for  money  had  and  received,  and 
for  goods,  &c  delivered ;  to  which  Robert  Barry  pleaded  the 
general  issue,  and  the  parties  went  to  trial. 

At  th6  trial,  the  plaintiff  in  the  Circuit  Court,  offered  in  evi- 
dence, three  paper  writings  signed  by  Edmond  Rice;  and  also 
produced  Thomas  Rice,  a  witness,  who  swore,  that  at  the  time 
Uie  said  paper  writings  bear  date,  and  for  a  long  time  before 
«nd  after,  £.  Rice,  whose  name  is  signed  to  the  said  writings, 
was  fpreman  and  manager  of  a  tan-yard  in  Washington;  kept 
the  books,  bought  and  sold  leather,  and  managed  the  whole 
concern  for  the  proprietors;  that  the  said  papers  are  in  his 
hand  writings  that  the  said  Foyles,  for  about  seven  years,  (in- 
cluding the  dates  of  said  writings)  being  a  butcher,  was  in  the 
habit  of  delivering,  from  time  to  time,  great  numbers  of  hides, 
to  the  said  Rice,  at  tlie  said  yard,  ,and  had  contracted  with  the 
said  Rice  to  deliver  there  all  the  hides  of  the  cattle  slaughter- 
ed by  him.  That  the  said  business  was  carried  on  in  the  name 
of  James  .D.  Barry,  living  in  Washington^  tiH  a  settlement, 
which  witness  understood  took  place  l>ctween  the  said  James 
I).  Barry  and  Robert  Barry ;  after  a  while  it  was  carried  on  in 
4he  name  of  Robert  Barry.  The  witness  was  not  present  at 
the  settlement,  and  does  not  know  its  nature  or  terms.  During 
the  time  that  the  business  was  carried  on  in  tlie  name  of  James 
D.  Barry,  Robert  Barry  (who  i*esided  in  Baltimore)  came 
about  twice  a  year  to  the  yard  in  Washington;  where  he  spent 
considerable  time  in  examining  and  posting  the  books,  with 
the  said  £.  Rice.  Upon  one  oi  these  occasions,  he  directed  a 
parcel  .of  leather,  which  £.  Rice  had  prepared  to  send  on  to  him 
to  Baltimore,  to  be  kept  in  the  yard  till  he  should  return  to  Bal 
timore,  or  ascertain  the  price  of  leather  there,  and  give  fur- 
ther directions  concerning  it  During  all  the  time  the  business 
was  conducted  at  Washington  in  the  name  of  James  D.  Barry, 
the  greater  part  of  the  leather  manufactured  in  the  yard  was 
sent  on  to  Baltimore  to  the  defendant,  and  there  disposed  of  by 
him. 

The  following  are  the  paper  writings  offered  in  evidence,  to 
ivhich  the  testimony  of  Thomas  Rice  i^efers.   . 
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No.  1.  Balance  due  by  James  D.  Barry  to  Thomas  Foyles  ofi 
settlement,  say  sixteen-hundred  and  forty  dollars  seven* 
ty-five  cents,  up  to  this  date,  ^ay  April  5th  1817. 
R 1640  75.  Edmond  Rioe. 

No*  2.  Amount  of  hides  and  skins  received  of  Mr.  Thomas 
Foyles,  from  the  1st  of  April  1817,  to  this  date,  say  De« 
cember  27th,  1818. 

755  hides  at  3  75  per  hide,  £831  25 

10  Sheep  skins  at  50  cents  each,  5  00 

7  Calf  skins  do.  at  gl  each,  7  00 


S  2843  25 
January  13th,  1819.  EniiOND  Rice. 

No.  3.  Amount  of  hides  and  skins  received  of  .Mr.  Thomas 
Foyles,  from  the  2d  of  Febiniary  1819,  to  2d  of  De- 
cember 1819. 
346  hides  at  83  75  each,  21297  50 

Edmond  >  Rice. 

The  counsel  for  the  defendant  objected  to  the  admission  of 
these  papers.  His  objection  being  overruled,  an  exception  waft 
taken  to  the  opinion. 

A  verdict  was  found  for  the  plaintiff  below,  the  judgment  oa 
which  has  been  brought  into  this  Court  by  writ  of  error. ' 

In  argument,  some  observations  were  made  on  the  variance 
between  the  ihanner  in  which  the  plaintiff  in  error  was  charged 
in  the  account  filed^m  the  attachment,  and  in  the  declaration 
on  which  the  cause  was  tried*  In  the  account,  he  is  charged 
on  his  aisumprity  for  a  sum  due  from  James  D.  Barry  fc  Co. 
The  declaration  charges  him  as  being  originally  indebted  on  a  ■ 
a  transaction  with  himself.  The  Court  attaches  no  importance 
to  this  variiuice,  because  when  tlie  attachment  was  discharged, 
by  the  appearance  df  the  defendant,  and  giving  bail,  and  the 
plaintiff,  in  consequence  thereof,  filed  a  declaration,  to  which 
the  defendant  pleaded,  the  cause  stood  in  Court,  as  if  the  suit 
had  been  brought  in  the  usual  manner;  and  no  reference  can 
be  had  to  the  proceedings  on  the  attachment 

Considering  the  case,  as  it  is  made  out  in  the  pleadings,  the 
defendant  in  the  Circuit  Court  is  charged,  on  his  original  lia- 
bility, for  a  transaction  of  his  own.  Edmond  Rice,  having 
l>een  manager  of  the  whole  concern,  for  the  proprietors  of  the 
Un*yard,  in  Washington,  with  power  to  buy  hides  and  ^11 
leather,  there  can  be  no  doubt  of  his  power  to  charge  them  for 
itkins  and  hides,  received  by  him  in  the  course  of  business. 
The  papers  No.  2  and  3,  purport,  on  their  face,  to  be  an  ac<» 
count  of  transactions  of  this  description.  The  only  objection 
made  to  them^  is,  that  instead  of  the  journal  of  hides  delivered 
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on  each  day,  the  manager  has  given,  at  considerable  intervai»| 
the  total  amount  of  hides  received  from  the  last  preceding  set- 
tlement, up  to  that  time.  We  are  not  aware  of  any  principle 
which  can  make  such  a  general  certificate  less  binding,  than 
one  detailing  the  separate  transactions  of  each  day.  The  pro- 
prietors themselves,  or  either  of  them,  'might  have  made  the 
same  acknowledgment ;  and  we  perceive  no  reason  why  the 
acknowledgment  of  tlie  manager,  so  fai*  as  respects  the  form 
in  which  it  is  made,  should  not  be-  of  the  same  obligation  as 
that  of  the  proprietors. 

The  paper  No.  1,  is  more  questionable.  It  does  not  purport 
to  be  given  for  hides  received  at  the  tan-yard,  nor  does  it  ex- 
press the  items  which  constitute  the  charge;  but  it  is  said  to 
be  the  balance  due  from  James  D.  Barry,  (in  whose  name  the 
business  was  conducted,)  ^*on  settlement."  Edmond  Rice,  the 
person  who  gave  this  certificate,  had  authority  to  give  it  on  ac- 
count of  the  transactions  of  the  tan-yard ;  and  it  does  not  ap* 
pear  that  he  had  authority  to  jgive  it  on  any  other  account. 
It  is  an  additional  circumstance,  of  no  inconsiderable  weight, 
that  the  account  closes  on  the  5th  of  April,  1817,  the  day  on 
which  the  subsequent  account,  which  is  avowedly  for  hides^ 
commences.  These  circumstances,  combined,  were,  we  think, 
sufficient  to  justify  the  submission  of  this  paper,  also^  to  the 
jury/ 

The  next  objection  to  the  admission  of  these  papers,  is,  that 
the  plaintiff  in  the  Circuit  Court,  has  failed  to  prove  that  Ro- 
bert Barry  was  one  of  the  proprietors  of  the  tan-yard,  while 
the  business  was  conducted  m  the  name  of  James  D.  Barry. 

The  evidence,  on  this  point,  was  given  by  Thomas  Rice, 
and  has  been  already  fully  stated.  We  think  the  testimony  of 
a  pannership  was  very  strong.  It  could  not,  with  propriety, 
have  been  withheld  from  the  jury. 

The  question  on  which  the  plaintiff  in  error  most  relies,  re 
mains  to  be  considered. 

This  suit  is  brought  on  a  partnership  transaction,  against 
one  of  the  partners.  The  declaration  states  a  contract  witlp 
the  partner  who  is  sued,  and  gives  no  notice  that  it  was  made 
by  him  with  another.  Will  evidence  of  a  joint  atsunqmt  sup- 
port such  a  declaration  ? 

Although  it  has  been  held  from  the  36  U.  6.  Ch.  58,  that  a 
suit  against  one  of  several  joint  obligors,  might  be  sustained,  un- 
less the  matter  was  pleaded  in  abatement ;  yet  with  respect  to 
joint  contracts,  either  in  writing,  or  by  pai*oI,  a  different  rule 
was  former) )(« adopted;  upon  the  ground  of  a  supposed  vari- 
ance be(Ve«in  l^e  conti*act  laid,  and  that  which. was  proved. 
This  distinctiofi  was  overruled  by  Lord  Mansfield,  in  the  case 
of  Rice  V9.  Shute,  5  Bwrij  3611.     The  same  point  was  after- 
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wards  adjudged,  in  Abbott  vt.  Smith,  2  W.  Bladu  695;  and 
has  been  erer  since  invariably  maintained.  The  principle  is, 
that  a  contract,  made  by  copartners^  is  several,  as  well  as 
joint,  and  the  otmmptU  is  made  by  all,  and  by  each.  It  is  ob- 
ligatory on  all,  and  on  each  of  the  partners.  If,  therefore,  the 
defendant  fails  to  avail  himself  of  the  variance  in  abatement, 
when  the  form  of  his  plea  obliges  him  to  give  the  plaintiff  a 
proper  action,  the  pohcy  of  the  law  does  not  permit  him  to 
avail  himself  of  it,  at  the  trial. 

The  course  of  decisions,  since  the  case  of  Rice  V9.  Shlite, 
has  been  so  uniform,  that  the  principle  would  have  been  con- 
sidered as  too  well  settled  for  controversy;  had  it  not  lately 
been  questioned  by  a  Judge,  from  whose  opinions  we  ought  not 
lightly  to  depart 

That  Judge  supposed,  that  if  the  defendant  had  no  notice 
in  the  previous  staee  of  the  proceedings,  which  might  inform 
him  of  the  nature  of  the  action,  he  was  guilty  of  no  negligence 
in  failing  to  plead  in  abatciment,  and  ought  not  to  he  deprived 
of  his  defence  at  the  triaL 

Qut  the  dei^laration  never  gives  this  notice,  where  the  suit  is 
brought  against  one,  only,  of  the  partners.  He  is  always  pro- 
ceeded against,  as  if  he  were  the  sole  contracting  party ;  and 
if  the  declaration  were  to  show  a  partnership  contract,  the 
judgment  against  the  single  partn.er  could  not  be  sustained*. 
Tlie  cases  cited  by  Mr.  &rgeant  Williams,  in  note  4,  on  the 
case  of  Caleb  «#•  Vaughan,  1  Sound.  191,  n.  4,  shows  conclu- 
sively, that  the  want  of  notice  has  never  been  considered,  since 
Rice  and  Shnte,  as  justifying  this  exception  to  the  evidence 
at  the  triaL 

We  thbk  there  is  no  error,  and  the  judgment  is  affirmecK 
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Peter  Dox,  Geerit  La  Grange,  and  Isaiah  Towmsend,  lu- 

PLEADED   WITH    GeRRIT   L.  Dox,    PlAIMTIFPS   IK    ErROR,  V$. 

The  Po6tma8ter-Gekeral  op  the  United  States,  De- 

PENDANT  IN  ErROIU 

The  Act  of  Congreaa,  for  reguktini^  the  Post-Oflloe  Departmeiitv  does  not» 
in  trrnis,  dischaige  the  oblij^orsy  in  the  official  bond  of  a  Depjity  Pott- 
nia^tter,  from  the  direct  chum  of  the  United  Statea  upon  them,  on  the 
&ihire  of  the  Poatmaster-General  to  commence  a  suit  against  llie  default- 
ing^ Postmaster,  witliin  the  time  prescribed  by  law.  Their  liability,  there- 
loK,  contmues.  They  remain  the  debtors  or  the  United  States.  The  re- 
sponsibilttv  of  the  Postmaster-General  b  superadded  to,  not  tubstituted 
forythatoftheobli^^ors.  {323  { 

Tile  daim  of  the  United  States  upon  an  official  bond,  and  upon  all  parties 
thereto,  is  not  released  by  the  laches,  of  the  officer,  to  whom  the  asser* 
tion  of  this  claim  is  intrusted  by  law.  Such  laches  have  no  effixt  whatso- 
erer,  on  the  rights  of  the  Umted  States^  as  well  against  the  sureties,  as 
the  principal  in  the  bond.  {325| 

THIS  case  was  brought  up  from  the  Circuit  Court  of  the 
United  States,  for  the  Southern  District  of  New-York,  in  the 
Second  Circuit;  upon  a  certificate  of  the  Judges  of  that  Court, 
that  they  disagreed  on  certain  points, set  forth  in  the  certificate. 

The  cause  was  commenced  in  the  District  Court  of  the  United 
Statei^  for  the  Northern  District  of  New- York,  and  removed 
by  writ  of  error,  to  the  Circuit  Court 

The  following  were  the  points  of  disagreement: 

1st  Whether  the  District  Court  had  jurisdiction  of  the 
cause;? 

2d.  Whether,  by  the  facts  appearing  on  the  record,  and  ad- 
mitted  by  the  pleading&i  or  found  by  the  jury,  the  sureties  are 
exonerated,  or  discharged  from  their  liability  upon  the  bond 
set  forth  in  the  record  ? 

3d.  Whether  the  said  bond,  from  the  facts  so  found  or  ad- 
mitted by  the  pleadings,  or  appearing  on  the  record,  can,  in 
judgment  of  law,  be  considered  as  paid  and  satisfied,  or  other- 
wise discharged  ? 

The  original'  suit  was  commenced  in  the  District  Court,  in 
August  1823,. and  Uie  plaintiff  declared  in  debt,  on  a  bond,  iti 
the  penal  sum  of  six  thousand  dollars,  executed  on  the  1st  of 
January  1816,  by  Gerrit  L.  Dox,  Peter  Dox,  Gerrit  La  Grange, 
and  Isaiah  Townsend ;  conditioned  for  the  faithful  perfonnaiice 
of  the  duties  of  Postmaster,  at  Albany,  bj  Gerrit  L.  Dox. 

The  declaration  alleged  two  breaches  oi  the  condition  o(  the 
bond.^-* 

1.  That  said  Gerrit  L.  Dox  did  not,  at  any  time -between  the 
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first  day  of  January  1816,  and  the  first  day  of  January  1817, 
(he  being,  during  the  whole  of  that  time.  Postmaster  as  afui*e- 
said,)  render  any  accounts  of  his  receipts  and  expenditures,  ac- 
cording to  the  condition  of  said  bond ;  but  utterly  neglected  so 
to  do* 

2.  That  after  the  date  of  said  bond,  and  more  than  three 
months  previous  to  the  commencement  of  the  suit,  there  came 
to  the  hands  of  said  Gerrit  L.  Dox,  as  such  Postmaster  as  afore- 
said, the  sum  of  six  thousand  dollars  for  postages,  over  and 
above  commissions,  Sec,  which  he  had  not  paid  ovei*  to  the  Post- 
master-General; but  had  refused  so  to  do,  although  often  re- 
quested, &c. 

Gerrit  L.  Dox,  the  principal  obligor,  pleaded  separately  three 
please— 

1.  Nan  entfadwn^  and  tendered  an  issue. 

2.  To  the  first  breach,  that  he  did  render  true  accounts 
of  his  receipts  and  expenditures  as  such  Postmaster,  &c.,  and 
tendered  an  issue. 

3.  To  the  tacon(^  breach,  that  he  had  paid  to  the  Postmaster- 
General  all  the  moneys  he  had  receiv^,  over  and  above  his 
commissions,  Sec,  and  tendered  an  issued 

Issues  were  joined  on  these  pleas  as  tendered. 

The  defendants,  Peter  Dox,  Gerrit  La  Grange,  and  Isaiah 
Townsend,  the  sureties  of  said  Gerrit  L.  Dox,  pleaded  six 
please— 

1.  Non  esifactttnif  and  tendered  an  issue. 

2.  To  the  }ir«rbreach,  that  Gerrit  L.  Dox  did  render  true 
accounts  of  his  receipts  and  expenditures,  £cc.,  and  tendered 
an  issue. 

S.  To  the  second  breach,  that  the  said  Gerrit  L.  Dox  had 
paid  to  the  Postmaster-General  all  the  moneys  he  had  received 
over  and  above  his  commissions,  &c,  and  tendei*ed  an  issue. 

4.  To  the  second  breach,  th^t  they  executed  the  bond  as  sure- 
lics;  that  Gerrit  L.  Dox  was  removed  from  office  on  the  first 
day  of  July,  A.  D.  1816;  that  the  Postmaster-General,  know- 
ing there  were  sureties,  did  not  open  an  account  against  Gerrit 
L.  Dox,  and  makje  any  claim  and  demand  on  him  for  the  mo- 
neys received,  by  him  as  Postmaster,  until  the  first  day  of  July, 
A.  D.  1821;  at  which  time,  the  Postmaster-General  did  open 
an  account  against,  and  claim  and  demand  of  said  Gerrit  L. 
Dox,  the  sum  of  3041  dollars  35.  cents;  that  Gerrit  L.  Dox,  ar 
the  time  of  his  removal  from  office,  was  solvent,  and  able  to 
pay  his  debts,  and  continued  so  for  three  years,  and  until  the 
first  day  of  July  1819;  and  that  afterthe  fimt  day  of  July  1819, 
and  before  the  first  day  of  July  1821,  to  wit,  on  the  first  day  of 
January,  A.  D.  1820,  he  became  insolent,  and  still  continues 
to  be  insolvent    This  plea  concluded  with  a  verification. 
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5.  To  the  teooTU^  breach,  that  they  executed  said  bond  as 
sureties  for  said  Gerrit  L.  Dox;  that  said  Gerrit  U  Dox  was 
removed  from  office  on' the  first  day  of  July,  A.  D.  1816;  that 
the  Postmaster-General,  well  knowing  that  they  were  sureties 
for  Gerrit  L.  Dox,  and  that  Gerrit  ll  Dox  had  neglected  and 
refused  to  pay  over  to  the  Postmaster-General,  the  balance  due 
from  him  at  the  end  of  every  quarter  while  he  was  such  Post- 
master, did  not  commence  a  suit  against  said  Gerrit  L.  Dox 
for  his  neglect  and  refusal  to  pay,untiY  August,  in  the  year  1821, 
at  which  time  a  suit  was  commenced  against  him  and  his  sure- 
ties, on  the  bond  in  question;  that  Gerrit  L.  Dox  was  solvent 
at  the  time  of  his  removal  from  office,  viz:  on  the  first  day  of 
July  1816,  and  continued  so  for  three  years,  and  until  the  first 
day  of  July,  A.  D.  1819;  and  that  after  the  first  day  of  July 
1819,  and  before  the  first  day  of  July  1821,  viz:  on  the  first  day 
of  January,  A.  D.  1820,  he  became  insolvent,  and  still  conti* 
nues  to  be  insolvent.  This  plea  also  concluded  with  a  verifica- 
tion. 

The  plaintiff  took  issues  on  the  first,  second,  and  third  pleas 
of  the  sureties,  as  they  were  tendered;  and  to  the  fourth,  fifth, 
and  sixth  pleas,  respectively,  he  replied,  that  said  Gerrit  L. 
Dox  was  not  solvent  at  the  dme  of  his  removal  from  office,  nor 
did  he  continue  to  be  solvent  for  the  space  of  three  year^ 
thereafter,  or  any  part  of  said  time;  nor  did  he,  on  the  first  day 
of  January  1820,  or  at  any  other  time  after  the  firftt  dajr  of  Ju- 
ly 1819,  become  insolvent ;  and  thereupon  issues  wei*e  joined. 

The  issues  were  tried  at  the  May  session  of  the  Court,  in  the 
year  1824.  All  the  issues  were  found  for  the  plaintiff*,  except  those 
joined  on  thtfourthy  Jifthj  and  nxth  pleas  of  the  sureties,  which 
were  found  m  favour  of- said  sureties;  the  breaches  aasignedy 
having  been  found  to  be  true^  as  above  stated^  the  damages  on  them 
were  assessed  of  6000  dollars. 

After  tlie  verdict,  and  at  the  same  session  of  the  Court,  a 
motion  waji  made  on  behalf  of  the  said  PostmasteiyGeueraJ, 
for  judgment  in  his  favour,  notwithstanding-  the  verdict  against 
him,  om  ssdd  fourth^  J^K  <uid  sixth  issues  with  the  sureties,  and 
judgment  given  forthe  said  plaintiff. 

The  case  was  argued,  on  the  part  of  the  plaintiffii  ih  error, 
by  Mr.  Samuel  A.  Foot,  of  New- York,  and  by  Mr.  Wirt,  At- 
torney-General of  the  United  States,  for  the  Postiuaster-Gene- 
raL 

Mr.  Foot— 

This  suit  was  instituted  to  recover  a  balance  due  to  the  Unit- 
ed States,  by  Gerrit  L.Dox,  as  Postmaster,  at  Albany,  in  New- 
York.  Gerrit  L.  Dox  was  appointed  Postmaster,  in  Janua* 
ry  1816,  and  was  removed  from  office  in  July  1816.  The  breaches 
assigned  were^l.  Not  rendering  accounts  as  Postmaster. 
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S.  Not  iMjiDg  over  moneys  he  ought  to  have  paid. 

The  issiies  upon  all  the  pleas  put  in  by  Dox  alone*  and  by 
iiim  and  his  sureties  together^  were'  found  for  the  plaintiff  be- 
low ;  thjs  only  questions  in  the  case,  arise  on  the  tourth,  fifths 
and  sixth  pleas,  put  In  by  the  soi^^ties  only.  The  District 
Court  held  these  pleas  to  be  immaterial,  and  gave  judgment 
for  the  Postmaster-GeneraL 

It  is  admitted,  that  since  this  suit  was  commenced,  cases 
have  been  decided  in  this  Court,  which  bear  upon  the  ques* 
tion,  whether  the  neglect  of  the  officers  of  the  government  to 
proceed  a^nst  a  debtor  to  the  public,  will  discharge  the  sure* 
ties.  9  fFhecd.  790.  The  United  States  vs.  Kirkpatrick.  11 
Und.  184.  The  United  States  vs.  Vanzant.  12  Wheat.  136.  Bu^ 
the  principles  settled  in  these  cases,  are  not  entirely  applicable 
to  this.  The  law  of  the  United  Sutes  relative  to  the  post-office 
establishment,  makes  it  the  duty  of  the  Tostmaster-ueneral  to  , 
file,  every  six. months,  in  the  Treasury  Department,  a  transcript 
of  the  balances  due  from  the  Postmasters,  and  to  3ue  for  the 
same ;  and  if  he  omits  so  to  do,  the  balances  are  to  be  charged 
to  the  Postmaster-General,  and  to  be  collected  from  him.  Thus 
the  Postmaster-General  become?  himself  a  debtor  to  the  go- 
vernment, for  the  amount  of  the  delinquency  of  every  Post- 
master;  unless  he  has  taken  measures  to  collect  the  same;  and 
he  may  use  the  name  of  the  government  for  the  purpose*  This 
suit  is  therefore  for  the  use  of  the  Postmaster-General,  as  he 
had  neglected  to  proceed  against  Gcrrit  L.  Dox,  for  six  year^; 
and  the  sureties  are  entitled,  gainst  him,  to  the  benefit  of  his 
laches.  This  case  is  different  Irom  those  referred  to;  and  the 
plaintiff,  who  had  a  verdict  in  his  favour  on  the  fourth,  fifths 
and  sixth  counts,  is  entitled  to  the  presumptions,  that  the  Post- 
master-General was  charged  with  the  balances  due  by  Gerrit ' 
L.  Dox,  and  that  he  has  paid  the  same  to  the  United  States. 
In  the  case  of  the  Postmaster-General  v«.  Early,  Id  Jfieai.  136, 
the  Court  is  understood  to  have  said,  that  if  this  suit  had  been 
brought  for  the  Postmaster-Genei^l  only,  the  jurisdiction  could 
not  have  been  sustained.  Here,  the  Postmaster-General  is  the 
only  person  beneficially  interested.  If  the  United  States  >vere 
the  parties  really  interested,  a  special  averment  should  have 
been  made;  and  the  generid  formal  averment  in  the  declara- 
tion, is  not  sufficient.  The  Postmaster-General  is  the  gtforantee 
of  the  debt  to  the  United  States;  he  could  not  be  a  witness  in 
the  case,  and  the  suit  should  have  been  suted  to  be  for  his  use; 
and  thefi  the  jurisdiction  would  have  been  at  an  end. 

^.  Are  the  Issues  found  for  the  plaintiff  in  error,  material  ? 
If  they  are,  the  district  Judge  erred  in  giving  judgment ;"  ir- 
they  arc  not,  there  should  be  a  repleader.    When  the  finding 
upon  the  issue  does  not  determine  the  right,  the  Court  onghr 
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to  a\yard  a  repleader;  unless  it  appears  from  the  whole  record, 
that  by  no  manner  of  pleading,  the  matter  in  issue  could  have 
availed;  vBurr,  381.  The  fourth,  fifth,  and  sixth  pleas,  aver 
the  solvency  of  the  principal  of  the  bond,  for  a  considerable 
time,  during  which  suit  was  not  brought;  and  by  these  laches 
the  sureties  have  become  involved.  It  is  not  necessary  to  show,^ 
that  the  sureties  applied  to  know  what  was  the  balance  due  to 
the  United  States.  At  Common  Law,  the  question  is,  whether 
the  case  ;s  such  that  the  creditor  might  have  been  injured  or 
have  lost  hy  it.  The  case  of  Law  vs.  The  East  India  Company,  has 
9oine  application  to  the  principles  claimed  in  this  case,  4  Fez. 
jun.  824. 

The  issues  in  the  fourth,  fifth,  and  sixth  pleas,  were  materi- 
al, as  the  solvency  of  Gerrit  L.  Dox  was  of  the  highest  import- 
ance to  the  siireties. 

Mr.  Wirt,  Attorney  General,  having,  upon  the  authority  oil 
a  private  statement  of  the  facts,  made  to  him  by  the  counsel  of 
the  plaintiffs  in  error,  explained  why  the  suit  for  a  delinquency 
in  1816,  was  not  instituted  until  1823 ;  thus  vindicating  the 
Postmaster-General  from  the  imputation  of  laches;  proceeded: 

The  case  is  a  plain  one,  in  favour  of  the  Postfiiaster-General. 
All  the  material  issues  are  found  for  him.— 

1.  That  it  was  the  bond  of  the  obligees. 

2.  That  the  principal  in  the  bond  did  not  render  an  account. 
3*.  That  he  did  not  pay  over  moneys  received  by  him. 
The  District  Court  considered  the  fourth,fifih;and  sixth  pleas, 

immaterial,  and  gave  judgment  for  the  plaintiffs,  turn  obstante  ve- 
redieto.  If  these  pleas  were  really  immaterial,  the  judgment  so 
given  was  correct.  2  ArdiibcifPi  Practice^  229.  1  ChUtjfs 
Fleadingij  634. 

If  the  Postmaster-General  did  not  open  an  account  with  Gerrit 
L.  Dox,  the  Postmaster,  at  Albany,  or  bring  a  suit  according 
to  law ;  would  the  sureties  be  absolved  ?  This  question  has 
Wen  aiiteady  settled  in  this  Court .  The  provisions  of  the  law 
are  directory  to  the  Postmaster-General ;  but  they  create  no 
contract  with  the  deputy  Postmaster,  or  his  securities^  that  he 
shall  open  an  account,  and  institute  a  suit,  in  case  of  delinquen- 
cy. The  case  of  the  United  States  v$.  Vanzant,  11  WJieat.  184, 
was  one  of  great  hardship ;  but  the  securities  were  held  an* 
swerable  upon  the  principles  stated. 

The  finding  of  the  jury  on  the  second  plea,  establishes  ths 
no  account  was  rendered  by  the  Postmaster;  and,  therefore^ 
the  plaintiff  below,  had  no  materials  to  make  out  an  account. 
The  provisions  relative  to  opening  of  accounts,  have  been  held 
to  be  for  the  use  of  the  United  States,  and  for  the  direction  of 
their'olficers)  and  with  which  others  have  nothing  to  do.  Whe- 
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ther  ttiese  provisions  will  be  enforced,  depends,  and  properly, 
on  the  discretion  of  the  executive. 

The  question  of  jurisdiction  should  have  been  brought  for- 
ward in  the  form  of  a  plea.  There  is  no  averment,  that  the 
Postmaster-General  was  ijisserting  this  claim  for  himself. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court.— 

This  suit  was  instituted  against  Gerrit  L.  Dox,  a  deputy  mas- 
ter, and  against  his  sureties,  on  a  bond  given  for  the  faithful 
perfor.nancc  of  his  duty.  It  was  brought  in  the  Court  for  the 
Northern  District  of  New-York,  and  was  removed,  by  writ  of 
error,  into  tlie  Glrcuit  Court,  sitting  in  the  Southern  District 
of  New- York,  composed  of  the  Associate  Justice  of  this  Court, 
and  the  Judge  of  the  Southern  District  On  the  hearing,  the 
Judges  were  divided  in  opinion  upon  three  questions;  which 
have  been  certified  to  this  Court— 

1  St.  Whether  the  District  Court  had  jurisdiction  of  the  cause. 

2d.  Whether,  by  the  facts  appearing  on  the  record,  and  ad- 
mitted by  the  pleadings,  or  found  by  the  jury,  the  sureties  arc 
exonerated,  or  discharged  from  their  liability  upon  the  bond  so 
given  by  them,  as  set  forth  in  the  record. 

3d.  Whether  the  said  bond,  from  the  facts  found,  or  admit* 
ted  by  the  pleadings,  as  appearing  by  the  record,  can,  in  judg- 
ment of  law,  be  considered  as  paid  at^d  satisfied,  or  otherwise 
discharged.— 

1st.  The  question  first  to  be  considered,  respects  the  juris- 
diction of  the  Court  The  difficulties  which  were  believed  to 
attend  it,  when  this  cause  was  adjourned,  have  been  removed 
by  the  opinion  of  this  Court,  in  the  case  of  the  Postmaster-Ge- 
neral vs.  Early.  12  fFheat.  136. 

In  that  case,  the  question  was  fully  considered,  and  delibe- 
rately decided.  The  time  which  intervened  between  the  default 
of  the'officer,  and  the  institution  of  the  suit,  exceeded  the  time 
prescribed  by  the  Act  of  Congress  in  that  cViseras  well  as  this. 
Consequently,  the  circumstances  of  the  two  cases,  are,  in  this 
respect,  pi*ecisely  the  same.  I^ut  the  counsel  for  the  Deputy- 
Postmaster  says,  that  this  point  was  not  brought  into  the  view 
of  the  Court,  and  has  not  been  considered.  The  opinion  of  the 
Court,  undoubtedly,  did  not  take  a  view  of  the  question,  whe- 
ther the  Postmaster-General  possessed  such  an  interest  in  the 
cause,  that  it  ceased  to  be  a  suit  brought  for  the  United  States. 
Thb  inquiry  Was  not  made  in  terms,  but  could  not  have  escap- 
ed observation,.  The  Act  of  Congress  for  regulating  the  post- 
oflice  establishment,  does  not,  in  terms,  discharge  the  obligors 
from  the  diredt  claim  of  the  United  States  on  them,  on  the  fail- 
ure of  the  Postmaster-General  to  commence  a  suitagainst  th« 
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defaiiller,  Vvithin  the  time  it  prescribes.  Their  liability  tliere^ 
fore  continues.  They  remain  the  debtors  of  the  United  States. 
The  responsibility  of  the  Postmaster-General  himself,  is  super* 
added  to,  not  substituted'for,  that  of  the  obligors.  The  object 
of  the  Act,  is  to  stimulate  the  Postmaster-General  to  a  prompt 
and  vigilant  performance  of  his  duty,  by  suspending  over  him- 
a  penalty,  to  which  negligence  will  expose  him ;  not  to  annul 
the  obligation  of  his  deputy.  Had  the  object  of  the  Act  been  to 
favour  the  sureties,  its  language  would  have  indicated  that  in- 
tention. If  this  construction  be  correct,  the  obligors  in  this 
bond  remain  the  debtors  of  the  United  States,  and  the  super- 
added responsibility  of  the  Postmaster-General,  cannot  affect 
the  reasoning  on  which  the  jurisdiction  of  the  Court  was  sus- 
tained, in  the  case  of  the  Postmaster-General  vs.  Early. 

The  second  question  proposed  for  the  consideration  of  the 
Court,  is,  whether,  on  the  facts  appearing  in  the  record,  the 
sureties  are  discharged  from  their  obligations. 

The  breaches  assigned,  are— 

1st  That  Gerrit  L.  Dox  failed  to  ren  ler  accounts  of  his  re- 
ceipts and  expenditures,  as  Deputy-Posimatter. 

2d.  That  he  had  failed  to  pay  over,  the  moneys  he  had  re- 
ceived,, over  and  above  his  commissions,  &c 

The  defendant  pleaded — 1st.  Non  est  factum.  2d.  T&at  Ger- 
rit L.  Dox  did  render  true  accounts,  &c;  and  dd.  That  he  did 
pay  over  the  moneys  he  received.  The  issues  joined  on  these 
pleas,  were.founii  for  the  plaintiff. 

The  question  arises  on  other  pleas,  the  issues  on  which  were 
found  for  the  defendants;  and  which  state,  in  substance,  that 
Gerrit  L.  Dox  was  removed  from  his  office  on  the  1st  day  of 
July  1816:  That  the  Postmaster-General  did  not  open  an  ac- 
count against  him,  and  make  any  claim  and  demand  on  him 
for  the  moneys  received  by  him,  as  Postmaster,  until  the  1st 
day  of  July  1821 1  That  at  the  time  of  his  removal  from  office, 
he  was  solvent  and  able  to  pay  his  debts,  and  continued  so  un- 
til the  1st  day  of  July  1819,  aiter  which  he  became  insolvent, 
and  contihues  to  be  so.  These  pleas  also  state,  that  the  Post- 
master-General, well  knowing  that  Gerrit  L.  Dox  had  neglect- 
ed and  refused  to  pay  over  the  moneys  due  from  him,  as  Post- 
master, at  the.end  or  every  quarter,  &c.,  did  not  commence  a 
suit  until  August  1821. 

These  facts,  placed  on  the  record  without  explanation,  must 
be  admitted  to  show  a  gross  neglect  of  duty  on  the  pkrt  of  the 
Postmaster-General.  Does  this  neglect  discharge  the  sureties 
from  their  obligations? 

The  condition  of  the  bond  is  broken,  and  the  obligation  has 
l>ccome  absolute. 

Is  the  claim  of  the  United  States  upon  them,  released  by  the 
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laches  of  tke  officer,  to  whom  the  assertion  of  that  claim  was 
intrusted? 

This  question,  also,  has  heen  settled  in  this  Court 

The  case  of  the-  United  Sutes  ««.  Kirkpatrick  k,  others,  9 
Wheat.  720,  was  a  suit  instituted  on  a  bond,  given  by  a  collect- 
or of  Direct  taxes  and  Internal  duties,  under  the  Act  of  22d 
July,  1813,  ch.  16.  The  Act  required  each  collector  to  trans- 
mit his  accounts  to  the  Treasury  monthly;  to  pay  over  the 
moneys  collected  quarterly;  and  to  complete  his  collection,  pay 
over  the  moneys  collected  to  the  Treasury,  and  render  his&iaJ 
account  within  six  months  from  the  day  on^which  he  shall  have 
received  the  collection  list  from  the  principal  assessor.  In 
case  of  failure*  the  Act  authorizes  and  requires  the  comptroller 
of  the  Treasury,  immediately,  to  issue  his  warrant  of  distress 
against  such  delinquent  collector,  and  his  sureties.  The  comp- 
troller did  not  issue  his  warrant  of  distress  according  to  the 
mandate  of  the  law;  and  this  suit  was  instituted  four  years  af- 
ter such  warrant  ought  to  have  been  issued. 

The  Court  left  it  to  the  jury  to  decide  whether  the  govern- 
ment had  not,,  by  this  omission,  waived  its  resort  to  the  sure- 
ties. A  verdict  was  found  for  the  defendants ;  the  judgment 
on  which  was  brought  before  this  Court  by  writ  of  error. 

The  counsel  for  the  defendant  urged  that  laches  might  be 
imputM  to  the  government,  through  the  negligence  of  its  offi< 
cers;  but  this  Court  reversed  the  judgment,  declaring  the  opin- 
ion diat  the  charge  of  the  Court  be2«w,  which  supposes  tl\at . 
laches  will  discharge  the  bond,  cannot  be  maintained  in  law. 
**The  utmost  vigilance,"  it  was  said,  **  would  not  save  the  pub- 
lic from  the  most  serious  losses,  if  the  doctrine  of  laches  can. 
be  applied  to  its  transactions.  It  would,  in  effect,  work  a  re- 
peal of  all  its  securities."  It  was  further' said,  that  the  provisi- 
ons of  the  law  which  require  that  settlements  should  be  made 
at  short  and  stated  periods,  are  created  by  the  government 
for  its  own  secunty  and  protection;  and  to  regulate  the  con- 
duct of  its  own  officers.  They  are  merely  directory  to  such 
officers,  and  constitute  no  part  of  the  contract  with  the  security. 
After  a  fuU  discussion  of  the  question,  the  Court  laid  down  the 
principle,  '*  that  the  mere  laches  of  the  public  officers,  consti- 
tutes no  grounds  of  discharge  in  the  present  case."  The  same 
question  came  on  to  be  again  considered  in  the  case  of  the  Uni- 
ted States  vs.  Vanzandt,  1 1  Wheat.  184. 

This  was  an  action  of  debt  brought  up  on  a  pavmaster*tf  offi- 
cial bond,  against  one  of  the  sureties.  The  act  for  organizing 
the  general  staff,  and  making  further  provision  for  the  army  of 
the  United  States,  ^*  makes  it  the  duty  of  the  paymaster  to  ren* 
der  his  vouchers  to  the  Paymaster  General,  for  the  settlement 
of  hb  -accottnts;"  and  if  he  fail  to  do  so;  for  more  than  six 
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months  after  he  shall  have  received  funds,  the  act  imperativeljr 
enjoins  *^  that  he  shall  be  recalled,  and  another  appointed  in 
his  place/*  The  paymaster  had  failed  to  comply  with  the  re- 
quisites of  the  law;  after  which  the  Paymaster  General  in- 
stead of  obeying  its  mandate,  by  renioving  him,  placed  further 
funds  in  his  hands.  The  Circuit  Coui  t  instructed  the  jury, 
that  the  defendant,  the  surety,  was  not  chargeable  for  any  fail- 
ure of  the  paymaster  to  account  for  such  additional  funds,  so 
placed  in  his  hands  after  his  said  default  and  neglect  in  re- 
spect of  the  funds  previously  received  were  known;  and  aver- 
diet  was  fouhd  for  the  defendant.  The  judgment  on  this  ver- 
dict, was  also  brought  before  the  Court  by  a  writ  of  error,  and 
was  reversed. 

The  counsel  for  the  defendant  contended,  that  this  case  dif- 
fered from  the  United  States  vs.  Kirkpatrick  and  others ;  but 
the  Court  said  ^*  The  provisions  in  both  laws  are  merely  direc- 
tory to  the  officers,  and  intended  for  the  security  and  protec- 
tion of  government,  by  ensuring  punctuality  and  responsibility; 
but  they  form  no  part  of  the  contract  with  the  surety."  The 
placing  further  funds  in  the  hands  of  the  defaulting  paymaster^ 
was  considered  as  the  necessary  consequence  of  his  continu- 
ance in  office.  This  is  certainly  a  very  strong  case.  These 
two  cases  seem  to  fix  the  principle,  that  the  laches  of  the  offi- 
cers of  the  government,  however  gross,  do  not  of  themselves 
discharge  the  sureties  in  an  official  bond,  from  the  obligation  it 
creates ;  as  firmly  as  the  decisions  of  this  Court  can  fix  it.  We 
think  they  decide  the  question  now  under  consideration. 

The  third  question  is,  whether  the  bond  can,  upon  the  facts 
of  the  case,  be  considered  in  judgment  of  law,  as  paid  and  sat- 
istiedy  or  otherwise  dischai-ged.  If  this  question  was  founded 
on  the  lime  which  was  permitted  to  elapse  before  the  institu- 
tion of  the  suit,  the  answer  must  be  in  the  negative.  The  bond 
was  executed  on  the  1st  day  of  January  1816^  the  Postmaster 
was  removed  from  office  on  the  1st  day  of  July,  in  the. same 
5[ear ;  and  this  suit  was  instituted  in  August  1821.  But  little 
mora  th^n  five  years  intervened,  between  the  time  when  the 
sum  due  from  the  principal  in  the  bond  was  ascertained,  and 
the  institution  of  the  suit.  The  presumption  of  payment  has 
never  been  supposed  to  arise  from  length  of  lime  in  such  a 
case,  even  between  individuals;  much  less,  in  the  case  of  the 
United  States,  where  all  payments  are  placed  on  that  record 
which  must  be  kept  by  the  officers  of  government.  An  addi- 
tional reason  exists  against  the  presumption  in  this  case. 
Length  of  time,  is  evidence  to  be  laid  before  the  jury  on  the 
plea  of  payment.  The  pleas  on  which  this  presumption  is  sup- 
posed to  arise,  not.  only  do  not  allege  payment,  but  presuppose 
that  payment  has  not  been  made,  which  failure  tliey  ascribe  to 
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the  laches  of  the  Postmaster-General.     In  such  a  case,  there 
can  b(*  no  ground  for  presuming  payment  and  satislVxtion. 

That  part  of  ihe  question  which  is  general,  and  which  i*efers 
it  to  the  Court  to  decide,  whether  the  bond  has  been  ^  other- 
wise discharged ;"  is  understood  to  be  a  repetition  of  the  second 
question,  and  to  be  answered  in  the-  answer  given  to  that  ques- 
tion. 

This  Court  is  of  opinion,  that  it  be  certified  to  the  Circuil 
Court  of  the  United  States,  for  the  Southern  district  of  New- 
York.— 

1.  That  the  District  Court  had  jurisdiction  of  this  cause. 

2.  That  the  sureties  are  not  exonerated  from  their  liability^ 
upon  the  bond  given  by  them,  as  set  forth  in  the  rccoi*d. 

3.  That  the  said  bond  cannot  be  considered,  in  judgment  of 
law,  as  paid  and  satisfied,,  or  otherwise  disol^argcd. 

This  cause  came  on,  &C.9  on  consideration  whci^eol.  This 
Court  is  of  opinion — 1.  That  the  District  CoUrt  of  the  nortlv 
em  district  of  New- York,  had  jurisdiction  of  the  said  cause. 
2.  That  the  sureties  to  the  bond  on  which  the  said  suit  wab 
instituted,  ax'c  not  exonerated  or  discharged  from  their  liability 
on  the  said  bond,  by  the  facts  appearing  on  the  record,  and  ad* 
mitted  by  the  pleadings,  or  found  by  the  jury.  3.  That  the 
said  bond  cannot*  from  the  facts  found  or  admitted  by  the  plead> 
higs,  or  appearing  by  the  i*ccord,be  considered,  in  judgment  of 
bw,  as  paid  and  satisfied,  or  otherwise  discharged.  All  which 
is  directed  to  be  certified  to  the  Circuit  Court  of  the  Uniic^d 
States  for  thf*  southern  distrjrt  of  N**\v-York,  in  the  second  cir- 
cuit. 
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James  Elliott  the  yolnger.  Benjamin  Eluott, 'Axderbok 
Taylor,  Reuben  Pater,  Patsey  Elliott,  and  Wilford 
Lepell,  vs.  The  Lessee  of  William  Peirsol,  Ltdia  Peir* 
sol,  Ann  North,  Jane  North,  Sophla  North,  Elizabeth 
F.  P.  North,  anb  William  North,  Defendants  in  er- 
ror. 

A  letter  from  a  deceased  member  of  a  fAmlly,  stating  the  pedigree  of  the 
iiimily»  and  sworn  by  tlie  wife  to  have  been  written  by  her  husband*  wlio 
also  swore,  in  her  deposition,  that  the  facts  stated  in  the  letter,  had  been 
frec|uent]y  mentioned  by  her  husband  ill  his  lifetime,  is  IcffoX  evidence ; 
as  is  also  the  deposition  of  the  witness,  in  a  question  of  pedigree.    {337} 

The  rule  of  evidence,  that  in'  questions  of  pedigree,  the  declarattons  ot' 
aged  and  deceased  members  of  the  family,  may  be  proved,- and  given  in 
evidence*  has  not  been  controverted.  {337} 

In  a  case  where  a  controversy  had  arisen,  or  nas  erxpccted  to  arise,  between 
parties,  concerning  the  validity  of  a  deed,  against  which  one  of  the  par- 
tics  claimed,  but  no  controversy  was  tlien  expected  to  arise  aboiit  the 
heirship ;  a  letter  written,  stating  the  pedigree  of  tlie  claimants,  was  not 
considered  as  excluded,  by  the  rule  of  law  which  declares,  that  declara- 
tions  relating  to  pedigree,  made  post  UUm  imAam^  cannot  be  given  in 
Evidence.  {337{ 

Where  the  defendant  had  reserved  a  right  to  move  the  Coart  to  exclude 
any  part  of  the  plaintJiTs  evidence,  which  \\tt  m  tglit  choose  to  designate  as  in* 
competent,  and  it  did  not  appear  from  the  bill  of  exceptions,  that  he  desig- 
•  natcd  any  particular  piece  or  part  of  the  evidence  as  objectionable,  ami 
moved  the  Court  to  exclude  the  whole,  or  to  instruct  the  juiy  that  it  was 
insufficient  to  prove  title  in  the  lessors  of  the  plaintiff;  this  could  not  be 
dope  on  the  ground  of  incompetency,  unless  the  whole  was  incorf^pe* 
tent.  The  Court  is  not  .beimd  to  do  more  tlian  respond  to  the  motion, 
in  the  terms  in  winch  it  is  made.  Courts  of  justice  are  not  obliged  to 
modify  the  propositions  submitted  by  counsel,  so  as  to  make  them  fit  the 
case.  If  they  do  not  fit,  that  is  enough  to  authorize  their  rejection. 
{338| 

The  .pnvy  examination  and  acknowledgment  of  a  deed,  by  a  femeeofirtf 
so  as  to  pass  her  estate,  oannot  be  legally  proved  by  parol  testimony. 
{338| 

In  Virginia  and  Kentuckv,  the  modes  of  convejrance  by  fine  and  common 
recovery,  liave  never  been  in  common  use ;  and  in  these  states,  the  ca- 
pacity of  %feme  covert  to  convey  her  estate  by  deed,  is  the  creature  of 
the  statute  law;  and  to  mkke  her  deed  effettuiu,  the  forms  and  solemni- 
ties prescribed  by  the  statutes,  must  be  piu^ued.  [338} 

By  the  Virginia  statute  of  1748,  "  when  any  deed  has  been  acknowledged 
by  tifeme  eoveriy  and  no  record  made  of  her  privy  examination,  such  deed 
is  not  binding  upon  theyeme  and  her  heirs."  This'  law  ^i-os  adopted  by  Ken- 
tucky, at  her  separation  from  A^irgiiiia ;  and  b  understood  never  to  have 
been  repealed.  {339} 

The  provisions  of  the  laws  of  Kentucky,  relative  to  the  privy  examinatioa 
of  a/em€  covert,  in  order  to  make  a  conveyance  of  her  estate  vaUd.  {339} 

It  is  the  construction  of  the  Act  of  1810,  that  the  clerk?  of  the  County 
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Court  of  Kentucky,  h*^e  authority  to  toke  acknowledgments  ami  pri^7 
examinations  ^femei  coverts,  in  all  cases  of  deeds  made  by  them  and 
their  husbands.  ^339} 

What  the  law  requires  to  oe  done,  and  appear  of  record,  can  only  be  done, 
and  made  to  appear  bv  tlie  record  itself,  or  an  exemplification  of  it.  It 
is  perfectly  immaterial,  whether  there  be  an  acknowledrnw:nt  or  privy 
examination  in  form,  or  not*  if  there  be  no  rccoitl  made  ofthe  privj^r  exa- 
mination ;  for,  by  tlie  express  provisions  of  the  law,  it  is  not  the  tact  of 
privy  examination  only,  but  Ihe  recording  of  the  fact,  which  makes  the 
deed  effectual  to  pass  the  estate  of  a  feme  covert.  {340} . 

A  deed  from  J^aron  and/e/7ie,  of  lands  in  the  state  of  Kentucky,  executed 
to  a  tluid  person,  by  which  the  land  of  thc/em«  was  intended  to  be  con- 
veyed for  the  pufposc  of  a  re-conveyance  to  the  husband,  and  thus  to 
'vest  in  him  the  estate  of  the  wife  ;  was  endorsed  by  the  clerk  of  Wood^ 
ford  Coimty  Court,**  acknowledged  by  James  KlHolt,and  Sarah  G.  Eiliott, 
September  11th  1816,"  and  was  certified  as  follows.—-**  Attest,  J.  M'Kcn- 
ney,  Jun.  Clerk.*' 

•<  modford  County,  n.  Sqfftemher  1  Ith  1813. 

■*This  deed  from  James  Elliott,  and  Sarah  G.  Elliott  his  wife,  to  Benjamin 
Elliott,  was  this  day  produced'before  me,  and  lM:knowledg-ed  by  said  Jame& 
and  Sarali  to  be  tlieir  act  and  deed,  and  the  same  is  4uly  recorded. 

John  M'Kenney,  Jun.  C.  C.  C." 

Held,  that  subsequent  proceedings  of  tlie  Court  of  IVoodford  County,  hf 
which  the' defects  of  the  certificate  ofthe  clerk  to  state  the  privy  exanu- 
nation  of  the yeme,  (which,  by  the  laws  of  Kentucky,  is  necessaiy  to 
make  a  conveyance  of  the  estate  of  a  feme  eoeert  legal,)  were  intendecf^ 
to  be  cured  upon  evidence  tliat  the  pnvy  examination  was  made  by  tlie 
clerk,  will  not  supply  the  defect,  or  give  validity  to  the  deed.  {oAOl 

If  the  Court  of  a  state  had  jurisdiction  of  a  matter,  its  decision  would  be 
conclusive^;  but  this  Court  cannot  yiekl  assent  to  the  proposition,  that 
the  jurisdiction  of  a  state  Court  cannot,  be  questioned,  wnere  its  proceed- 
ings were  brought,  collaterally,  before  the  CiicUit  Court  of  the  United 
States.  {340{ 

Where  a  Court  has  jurisdiction,  it  has  a  right  to  decide  a.iy  question  which 
occurs  in  the  cause ;  and,  whether  its  decision  be  correct,  or  otherwise, 
ita  judgments^  until  reversed,  arc  regarded  as  binding  in  every  other 
Court.  But  if  it  act  without  authority,  its  judgments  and  orders  are  re- 
garded as  nullities.  They  are  not  voicUible,  but  simply  void ;  and  form  no 
bar  to  a  remedy  sought  in  opposition  to  them,  t:ven  prior  to  a  reversal. 
They  coniktitute  no  justification ;  and  all  persons  concerned  in  executing 
such  judgments,  or  sentences,  are  considered,  in  lawt  ss  trespassers. 
{340} 

The  Jurisdiction  of  any  Court,  exercising  authority  over  a  subject,  may  be 
inquired  -into  in  every  other  Court,  when  tlie  proceedings  of  the  former 
are  relied  on,  aiid  brought  before  the  latter  by  a  paity  claiming  the  be- 
nefit'of  such  ppoceedinn.  {340} 

The  jurisdiction  and  authority  of  the  Courts  of  Kcntttcky>  are  derived 
wholly  from  the  sUtute  law  of  the  sute.  {341} 

The  clerk  of  Woodford  County  Court,  has  no  authority  to  alter  the  record 
of  the  acknowledgment  of  a  deed,  at  any  time  aftei  the  record  is  made« 
{341} 

WRIT  of  error  to  the  Circuit  Court  of  Kentucky. 
William  Peirsol,  and  Lydia  Peirsol,  his  wife,  Ann  North* 
Jane  North,  Sophia  North,  Elizabeth  F.  P.  North,  and  WiV 
Vol-  L  T  t 
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Uain  Nortli,  citizens  of  Peimsylvaniaf  heirs  of  Sarah  G.  Elli- 
ott,  tommenced  their  action  of  ejectment  against  James  Elliott 
the  younger,  and  others,  the  plaintiffs  in  error,  in  the  Circuit 
Court  for  the  district  of  Kentucky,  to  recover  the  possession 
of  1200  acres  of  land,  part  of  2000  acres  patented  to  Griffin 
Peart. 

The  plaintiffs  praved,  that,  upon  the  division  of  the  whole 
body  among  the  heirs  of  Griffin  Peart,  the  1200  acres  in  con- 
test was  allotted  to  Sarah  G.  Peart,  one  of  the  heirs,  and  that 
she  was  seised  thereof  in  severalty.  Sarah  G.  Elliott,  formerly 
Peart,  she  having  intermarried  with  James  Elliott,  died  about 
1822,  without  issue;  Francis  Peart,  and  LeRoy  Peart, brothers 
of  Sarah  Elliott,  died  shortly  before  her,  also  without  issue. 
The  boundaries  of  the  1200  acres,  and  tlie  possession  by  the 
defendants,  was  not  controverted. 

The  plaintiffs  belofw,  claimed  the  premises,  as  the  heirs  of 
Sarah  G^  Elliott,  formerly  Sarah  G.  Peart;  and  they  sought  to 
establish  their  heirship  by  tlic  deposition  of  Mrs.  Braugh,  wi- 
dow of  Robert  Braugh ;  who  swears,  tliat  the  letter  annexed  to 
her  deposition,  addi*essed  to  William  Peirsol,  Philadelphia,  is 
in  the  handwriting  of  her  deceased  husband.  She  also  states, 
that  she  frequently  heard  him  speak  of  his  family  connexions, 
and  has  always  understood  from  him,  that  i}^e  late  Mrs.  Mary 
North,  formerly  Mary  Peart,  and  the  late  Mrs.  S.  G.  Elliott, 
were  cousins,  both  on  the  side  of' the  father  and  mother;  and 
that  the  statements  in  the  letter,  correspond  with  the  other 
statements  she  h^ard  him  make  upoif  the  subject  of  the  pedi- 
gree of  the  two  ladies;  which  Ictur,  proves  the  present  plain* 
tilTs  to  be  the  only  heirs  of  Mrs.  Sarah  G.  I^lliott,  at  the  time 
of  her  death.    Other  depositions  were  read  to  the  same  effect. 

On  the  12th  of  June  1813,  James  Elliott,  and  Sarah  G.  Elliott, 
executed  a  deed,  by  which  the  premises  in  question  were  ex- 
pressed  to  be  conveyed  to  Benjamin  Elliott,  under  whom  the 
plaintiffs  in  error  claimed  to  hold  the  same. 

The  defendants  below,  moved  the  Circuit  Court  to  instr^ct 
the  jury,. that  the  evidence  adduced  by  the  plaintiffs  to  establish 
their  heirship  to  Sara^  G.  Elliott,  was  infttfffideiit^  and  that  the 
same  ought  to  be  excluded.  The  Court  refused  so  to-do;  but. 
on  the  contrary,  instructed  the  jury,  that  the  said  evidence,  if 
believed  by  the  jury,  was  prunafaric  testimony,  that  the  lessors 
of  the  plaintiffs  were  the  legal  l\elrfi  of  the  said  Sai*ah  Peart, 
alias^  Sarah  G.  Elliott. 

In  relation  to  the  deed  of  I2th  June  181:5,  to  Benjamin  Elli- 
ott, it  was  contended  below,  that  Saruli  (j.  Elliott  never  did 
execute  the  same,  in  the  manner  described  aiul  required  by  law, 
and  that  the  fee  simple  estate  of  Mrs.  Elliott,  did  not  pass 
thereby.    The  precisions  of  the  law  relative  to  tlie  privv  cxji- 
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niinaliouol*  ^  feme  covert^  by  the  officer,  the  clerk  of  the  Court, 
or  in  open  Court,  and  to  the  recording  thereof,  were  alleged 
not  to  have  been  complied  with;  and  consequently,  the  estate 
of  M  1*3.  Elliott  did  not  pass,  by  the  conveyance,  to  Benjamin 
Elliott.  It  was  also  claimed,  on  the  part  ot  the  plaintiffs  in  er- 
ror, that  if  a  privy  examination  and  acknowledgment  were 
made,  it  was  not  recorded ;  and  unless  recorded,  no  title  passes 
to  divest  the  title  of  ihe  feme  covert.  The  Circuit  Court  decide* 
ed  this  point  in  favour  of  the  defendants  in  error;  and  the  case 
was  brought  up,  upon  i  bill  of  exceptions. 
Mr.  Wirt,  Attorney  General,  -for  the  plaintiffs  in  error. 

1.  The  letter  of  Mrs.  Ann  Bra(tgh  to  William  Peirsol,  i& 
not  evidence.  Although  the  declarations  of  members  of  fa- 
milies are  evidence  in  questions  of  pedigree^  yet  this  rule  is  not 
universal,  and  it  does*  not  apply,  when  hieher  evidence  can  be 
obuined.    3  Stark.  Bind.  Iti99.  1011.  SMarshalij  321. 

The  letter  was  written  with  a  view  to,  or  under  the  influ- 
ence of,  the  approach  of  this  suit;  po$t  Rteth  motatn^  and  sucl) 
evidence  is  not  admissible.    3  Starhe^  1102.   1104. 

2.  As  to  the  admissibility  of  the  deed  to  Benjamin  Elliott, 
and  the  alleged  defect  of  the  acknowledgment  or  the  fefne  co- 
vert^ Sarah  G.  Elliott. 

1.  TheCircuitCourtof  the  United  Stateswasnot  competent  to 
inquire  into  the  acts  of  the  Court  of  the  state  of  Kentucky;  before 
which  the  proceedings  relative  to  the  acknowledgment  were 
entertained.  This  is  not  done  by  the  Courts  of  King's  Bench, 
of  England,  in  reference  to  the  proceedings  of  Ecclesiastical 
Courts,  or  Courts  of  Common  Pleas.  The  Circuit  Court  could 
look  at  nothing  but  the  record  from  the  State  Court,  and  could 
not  inquire  in  what  mode  the  certificate  had  been  made.  But, 
if  this  could  be  done,  there  were  materials  enough  for  the  pur- 
pose. 

The  examination  of  the  feme^  was  made  according  to  the 

Provisions  of  the  law,  but .  it  was  not  at  the  time  fully  stated 
y»the  clerk  so  to  have  been  made.  He  took  the  ackowledg^ 
ment,  and  the  Court,  subsequently,  did  no  more  than  fill  up  the 
record  of  what  had  been  actually  done,  from  the  testimony  of 
the  facts  before  them.  This  was  done  by  virtue  of  the  powers 
which  Courts  have  exercised,  to  correct  their  records  at  a  sub- 
sequent period.  4  Mad.  371.  12  ^forf.  384.  2  ^Stor*.  1132. 
115^1182.  SJiulst.U4.  B  Coke,  162.  Palmer,  509.  BoUe'a 
Rep.  272.  2  Sound.  289.  Raymond,  39.  209.  Stdf.  70.  Salkeld^ 
50.  P.  Z.  13.  ibid.  50.  Ld.  Ray.  695.  Cr.  EHz.  435.  459.  677.  2 
RoOs  Rep.  471.  ifob.  327.  Rollers  Abridg.  209,  210.  2  Jonet, 
212.  Qwl.  Bacon,  197,  note.  Pigot*8  Recov.  218.  Dougiass,  134. 
1  H,  BOc.  238.  Barnes,  21  a  2  N,  York  T.  B.  139.  4  Hm,  «• 
^htm,  498.  3  CoU.  2^.1.    235.  8  Hen.  Sf  Mian.  449. 
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d.  The  clerk  of  the  Court,  who  took  the  acknowledgment,  act- 
ed aft  the  ministerial  agtfnt  of  tlie  Court,  and  he  acts  as  if  he 
was  in  Coui*t.  This  act  was,  therefore,  in  the  power  of  the 
Court*  But  if  the  clerk  had  the  powers  of  a  Court  in  refer- 
ence to  taking  acknowledgments  of  deeds,  the  authorities  cited, 
showing  the  rights  of  Courts  to  correct  errors,  apply  to  his 
acts ;  and  if  such  were  his  powers,  the  interference  of .  the 
Court,  in  tliis  case,  was  surplusage. 

Mr.  WicklifTe,  for  the  defendants  in  eiTor.— 
1.  The  assumption  of  the  power  to  correct  his  errors  by  ihe 
clerk  of  the  Court,  was  a  nullity  in  Kentucky,  according  to  the 
established  laws  and  decisions  there*^  Hard.  R^,  171,  172. 
The  laws  of  Kentucky,  relative  to  taking  acknowledgments  of 
deeds,  have  undergone  many  modifications;  .but  the  law  and 
pra.ctice  now  is,  for  the  clerks  to  takethe  acknowledgment  and 
the  privy  examination  of  k  feme  covert  $  and  iti  this  they  act  in- 
de)>cndent  of  the  Courts,  and  not  under  theii' authority;  nor- 
havc  the  Judges  of  the  Courts  any  power  to  interfere  with 
their  acts  or  proceedings,  in  relation  to  such  acknowledg- 
ment* The  authorities  cited  to  show  the  right  and  practice  of 

*  Bv  the  kindness  of  Mr.  WidclifTe,  the  Reporter  has  been  furnished  witli 
the  following  abstract  of  the  present  laws  of  Kentucky,  relative  to  tbe.ez- 
ecution  of  conveyances  by  non-rendents,  and  by  husband  and  wtfe ;  Laws 
of  Kentucky*  chap.  27B,  1796. 

If  the  party  who  shall  sign  and  seal  any  such  writings  reside  not  in  this 
commonweslthy  tlie  acknowledgment  by  such  party,  or  the  proof  by  the 
number  of  witnesses  requisite  f*  of  the  sealing  and  delivering  of  the  writ- 
ting  before  any  Court  of  law,  or  the  mayor,  or  other  chief  magistrate  of  any 
city,  town,  or  corporation  of  the 'county  in  nAich  the  party  shall  dwell,  cer- 
tified by  such  Court,  or  mayor,  or  chief  magistnte,  in  t}ie  manner  such  acts 
are  usually  authenticated  by  them,  and  ofVercd  to  ^le  pifoper  Court,  to  be 
recorded  witliin  eight  mouths  after  the  sealing  and  delivering,  ahall  he  sa 
effectual,  as  if  it  hud  been  in  the  last  mentioned  Court 

Conveyances  by  husband  and  wife,  how  to  be  executed,  &c. 

Sec-  4.  When^haj»and«nclwife^  shall  have  sealed  and  defivered  a  writ-' 
Sng»  purporting  to  be  i'conveyance  of  any  estate  or  intereit,  if  she  appcift 
in  Comt,  and  being  examined  privily,  and  apart  from  her  husbaml,  bgr  one  of 
tlie  justices  thereof,  shall  declare-to  him  that  she  did  freely  and  wiHinghr 
seal  aiul  deliver  tlie  said,  writing,  *'to  be  tlien  shown  and  explained  to  her,'* 
and  w  islies  not  to  retract  it,  and  ahall,  before  the  said  Court,  acknowledge 
the  said  writing,  again  ahowQ  to  her,  to  be  her  act  <  or  if  befcre  two  jostices 
of  the  peace  of  that  county  in  which  she  dwelleth,  if  her  dw^linf^  be  in  the 
United  States  of  America,  who  maiy  be^empowered  by  commission,  to  h6 
iraucd  by  the  clerk- of  the  Court  wherein  the  writing  ought  to  be  recoided,  . 
to  examine  her  privily,  and  take  her  acknowledgment :  the  wife  being  ex* 
nmined  privily,  and  apart  from  her  husband,  bv  those  commissioner^  shall 
(IccUrc  thatdbe  willingly  signed  and  seidedthe  said'  writing,  ^  to  be  then 
i^hown  and  explained  to  her  by  them,"  and  consentetli  tliat  it  may  be  re- 
ciirdccl ;  and  the  said  commissioners,  shall  return  with  the  said  commiasioii» 
and  thcitunto  annexed,  a  certlfleate  under  their  haiWls  and  seals^  of  i 

-j  Three  witnesses— by  s  previous  section  of  the  law. 
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Courts  to  correct  errors  or  omissions,  do  not  apply.  As  to  the 
Jaws  of  Kentucky,  relative  to  this  subject,  there  was  cited  the 
Act  of  Assembly  of  1795.  1  JJitel,  595.  The  Circuit  Court 
did  not,  in  this  case,  inquire  how  the  acts  or  proceedings  of 
the  Court  of  Kentucky  had  been  performed,  but  whether  the 
laws  of  the  state,  on  the  subject  matter,  had  been  complied 
with. 

27  The  facts  of  the  case,  as  stated  in  the  record,  show  that 
the  testimony  of  Mrs.  Ann  Braugh  was  not  liable  to  the  ob- 
jection that  it  was  given  post  litem  motam  $  as  to  the  operation 
of  evidence,  post  Htem  mortem,  he  cited,  Cawper,  394.  14  Easty 
331.   3  Starkie,  1105. 

Mr.  Justice  Trimble  delivered  the  opinion  of  the  Court.— « 

This  is  an  action  of  ejectment,  brought  in  the  Circuit  Court, 
for  the  district  of  Kentucky,  by  the  lessors  of  the  defendant 
in  error,  and  against  the  plaintiffs  in  error,  who  were  defend- 
ants  in  the  Court  below. 

The  lessors  of  theplainti^  in  that  Court,  claimed  the  land  in 
controversy,  as  heirs  at  law  of  Sarah  G.  Elliott,  formerly  Sarah 
G.  Peart,  deceased;  who,  in  her  lifetime,  had  intermarried. with 
the  defendant,  James  Elliott.  .  The  defendants  claimed  by  virtue 
of  a  deed  of  conveyance,  made  by  James  Elliott  and  Sarah  G. 
Elliott  his  wife,  in  her  lifetime,  to  Benjamin  Elliott,  and  a  deed 
reconveying  the  land  from  Benjamin  Elliott  to  James  EUiotU 

On  the  trial  of  the  general  issue  between  the  parties,  the  de* 
fendants  took  a  bill  of  exceptions  to  certain  opinions  of  the  Court, 
in  overruling  motions  made  by  the  defendants  for  instructions* 
&c,  and  in  granting  instructions  to  the  jury,  moved  by  the 

privy  exsmination  by  them,  and  of  such  declaration  made,  and  consent  yield- 
.ed  hy  her;  in  either  case,  the  said  writing  acknowledged,  also,  by  tlie  hus- 
ban<C  or  proved  by  witnesses,  to  be  his  act,  and  recorded,  tc^ther  with 
such  privy  examination  and  acknowledgment  before  the  Court,  or  together 
with  such  commisuon  and  certificate,  shall  not  onhr  be  suflicient  to  conv^ 
or  release  any  right  of  dower,  thereby  intended  to  be  conveyed  or  release^ 
but  be  as  effectual  for  every  other  purpose,  as  if  she  were  an  unmarried 
woman. 

If  out  of  the  United  States. 

See.  5.  If  the  dwelling  of  the  wife  be  not  in  the  United  States  of  Ameri- 
ca, the  commission  to  eaiamine  her  privilv,  and  take  her  acknowledgment, 
sluJl  be  directed  to  any  two  judj^es  or  justices  of  the  peace  ef  any  Court 
of  law,  or  to  the  mayor,  or  other  chief  magistrate  of  any  city,  town,  or  cor- 
poration, of  the  county  in  which  the  said  wife  shall  dwell,  and  may  be  exe- 
cuted by  them  in  the  same  manner  as  a  commission  directed  to  two  justices 
in  the  United  States  of  America ;  and  the  certificate  of  the  judges  or  jus- 
tices of  such  Court,  or  the  certificate  of  such  mayor,  or  chief  ma^trate, 
authenticated  in  the  form,  and  with  the  solemnity  by^  them  used  m  other 
actfl»  shall  be  as  effectual' as  the  fike  certificate  of  the  justices  in  the  United 
States  of  America. 
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plain  tiff,  in  the  progress  of  the  trial;  and,  a  verdict  and  judg- 
ment having  been  rendered  against  the  defendants,  they  have 
brought  the  case  before  this  Court  by  writ  of  error. 

The  bill  of  exceptions  states,  **  that  upon  the  trial  of  this  case, 
the  plaintiffs  read  as  evidence,  a  oateutlrom  the  commonwealth 
to  Griffin  Peart,  dated  the  1st  of  May  1781,  covering  the  land 
in  controversy,  (which  patent  is  made  part  of  the  bill  of  excep- 
tions,) and  sundry  depositions,  taken  2md  filed  in  the  cause,  (also 
made  part  of  the  bill  of  exceptions;)  and  proved  that,  upon  a 
division  of  the  land  granted  to  Griffin  Peart,  by  said  patent,  the 
part  in  contest  was  allotted  to  the  late  Sarah  G.  Elliott,  former- 
ly Sarah  G.  Peart,  and  that  she  was  seised  thereof  in  severalty : 
that  the  said  Sarah  G.  Elliott  died,  before  the  institution  of  this 
suit,  about  the  year  1822,  without  issue;  and  that  the  defend- 
ants were  in  possession  of  the  land,  allotted  to  her  as  foresaid. 
And  after  the  plaintiffs  had  closed  their  evidence,  touching  their 
derivation  of  title,  the  defendants,  as  they  had  reserved  the 
rigl}t  to  do,  moved  the  Court  to  instruct  the  jury,  that  the  evi- 
dence adduced  on  the  part  of  the  plaintiffs,  was  insufficient  to 
prove  title  in  the  lessors  of  the  plaintiffs,  and  that  the  same  ought 
to  be  rejected;  but  the  Court  refused  so  to  instruct,  or  to  ex- 
clude the  evidence ;  and,  on  the  contrary,  instructed  the  jurf 
that  the  said  evidence,  if  believed  '^y  them,  wm  prima  fade  evi- 
dence, that  the  lessors  were  the  legal  heirs  of  the  patentee. 
Griffin  Peart,  fcc  To  which  opinion  of  the  Court,  in  all  its 
parts,  the  defendants  except. 

The  defendants  then  gave  in  evidence,  the  deed  of  convey- 
ance from  Sarah  G.  Elliott  and  her  husband,  to  Benjamin  Elliott, 
(dated  the  12th  day  of  June  1813,)  for  the  land  in  contest,  and 
the  deed  from  Benjamin  Elliott,  to  the  said  "ames,  together  with 
all  the  endorsements  upon,  and  authentications  annexed  to  the 
first  mentioned  deed ;  which  endorsements  and  authentications 
arc  in  the  following  words  and  figures,  to  wit: — "  Acknowledge 
ed  by  James  Elliott  &  Sarah  G.  Elliott.  September  1 1th,  1813. 
Attest— J.  M'KiKNET,  Jr.  Clerk." 

«« Woodford  County^  set.  Stptmbtr  Uthj  1813. 

This  deed,  from  James  Elliott,  and  Sarah  G.  Elliott  his  wife, 
to  Benjamin  Elliott,  was  this  day  produced  before  me,  and  ac- 
knowledged by  said  James  and  Sarah  to  be  their  act  and  deed, 
and  the  same  is  duly  recorded. 

John  M'Kinney,  Jr.  C.  W.  C.  C.  * 

«« Woodford  CowUy^  id.  November  County  Courts  1823. 

**On  motion  of  Benjamin  Elliott,  by  his  attorney,  and  it  ap- 
pearing to  the  satisfaction  of  the  Court,  by  the  endorsement  on 
the  deed  from  James  Elliott  and  wife,  to  him,  under  date  of 
12th  June  1813,  and  by  parol  proof,  that  said  deed  was  acknow- 
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led^  in  due  form  of  law  by  Sarah  G.  Elliott,  before  the  clerk, 
of  this  Court,  on  the  11  th  of  September  1813 ;  but  that  the  cer- 
tificate thereof  was  defectively  made  out :  It  is  ordered,  that 
the  said  certificate  be  amended  to  conform  to  the  provisions  of 
•the  law  in  such  cases,  and  that  said  deed  find -certificate,  as 
amended,  be  again  recorded.  Whereupon  said  certificate  was 
directed  to  be  amended,  so  as  to  read  as  follows,  to  wit: — 

''Tfoodford  Counfyj,  set  September  11/^  1813. 

This  day,  the  within  named  James  Elliott,  and  Sarah  G.  El- 
liott his  wife,  appeared  before  me,  the  clerk  of  the  Court  of 
the  county  aforesaid,  and  acknowledged  the  within  indenture, 
to  be  their  act  and  deed :  and  the  said  Sarah  being  first  exa- 
mined, privily  and  apart  fi*om  her  husband,  did  declare,  that 
she  fi*eely  and  willingly  sealed  the  said  writing,  which  was  then 
shown  and  explained  to  her  by  me,  and  wished  not  to  retract 
it,  but  consented  that  it  should  be  recorded.  The  said  deed, 
order  of  Court,  and  certificate,  as  directed  to  be  amended,  arc 
all  duly  recorded  in  my  office. 

Attest— John  M'Kinney,  Jr.  C.  W.  C.  C." 

It  was  proved  by  John  M'Kinney,  a  witness  examined  on  the 
pai't  of  the  defendants,  that  the  endorsement  made  on  the  back 
of  the  deed,  from  Elliott  and  wife,  to  Benjamin  Elliott,  in  these 
words,  to  wit  >—*^ Acknowledged  by  James  Elliott  and  Sarahi 
G.  Elliott     September  11th,  1813. 

Attest— J.  M'Kinney,  Clerk;" 
Was*  in  the  hand  writing  of  the  said  clerk  of  the  Woodford 
Cqunty  Court,  and  was  Uie  minute  made  by  him,  at  the  time 
said  deed  was  acknowledged;  and  it  was  also  proved,  that  the 
certificate  of  the  acknowledgment  and  recording  of  the  said 
deed,  endorsed  on  said  deed,  was,  at  some  subsequent  time, 
irritten  and  urawn  out  by  a  deputy  of  said  clerk,  from  the  said 
minute.  And  the  clerk  depo9ed,  that  although  he  had  not  a 
particular  recollection  of  all  the  facts,  that  he  remembered  the 
circumstance  of  James  Elliott  and  his  wife  coming  to  his  office 
to  acknowledge  said  deed:  that  he  knew  what  his  duty  requir- 
ed in  such  cases,  and  that  the  acknowledgment  and  privy  exa- 
mination, and  an  explanation  of  the  instrument  to  her,  was  re* 
quisite,  in  order  to  its  being  recorded  as  to  her.  And  that  he 
did  not  doubt  he  had  done  his  duty  in  this  instance,  and  that 
said  deed  had  been  acknowledged  by  Mrs.  Elliott,  in  all  re- 
spects. Other  parol  evidence  was  given,  conducing  to  prove, 
that,  in  point  of  fact,  the  said  deed  from  Elliott  and  his  wife, 
was  regularly  acknowledged  by  the  wife  before  the  clerk,  upon 
his  privy  examination  of  her. 

The  said  M'Kinney,  upon  cross-examination,  further  proved, 
that  after  the  said  deed  and  certificate  of  the  acknowledgment 
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thereof,  had  been  recorded,  and  in  the  lifetime  of  Mrs.  Elliott  i 
he  had,  at  the  instance  of  her  counsel,  made  out  a  true  copy  of 
the  record  of  said  deed,  and  certificate  of  the  acknowledgment 
thereof,  by  Elliott  and  wife,  as  they  were  then  upon  the  record ; 
which  copy,  the  plaintiiF  gave  in  evidence:  that  after  the  death 
of  Mrs.  Elliott,  application  was  made  to  him,  by  the  counsel  of 
the  defendants,  to  alter  the  certificate  of  the  acknowledgment 
of  the  deed  fr^m  Elliott  and  wife,  to  Benjamin  Elliott,  so  as  to 
state  her  privy  examination ;  but  which  he  declined.  It  was 
also  proved,  that  the  deed  had  remained  in  the  possession  of 
the  clerk,  from  the  time  of  its  first  acknowledgment,  till  after 
the  certificate  ordered  by  the  County  Court,  was  made  upon  it. 

After  the  defendants  had  closed  the  evidence  on  their  side, 
which  was  as  above  sta[ted ;  the  Court,  upon  the  motion  of  the 
plaintiffs'  counsel,  instructed  the  jury,  that  the  parol  evidence 
which  had  been  given  on  the  part  of  the  defendants,  conducing 
to  show  a  privy  examination  of  Mrs.  Elliott,  was  incompetent 
for  that  purpose:  that  a  privy  examination  and  ^acknowledg- 
ment of  a/cme  covert^  so  as  to  pass  or  convey  her  estate,  could 
not,  legally,  be  proved  by  parol  testimony,  but  by  record ;  and 
that  although  they  might  believe,  from  the  parol  evidence,  that* 
said  deed  had  been  acknowledged  by  Mrs.  Elliott,  in  all  due 
form  of  law,  upon  her  privy  examination,  and  nil  proper  expla- 
nations given  to  her;  yet,  it  constituted  no  defence  to  the  ac- 
tion, unless  such  privy  examination  had  been  duly  certified  and 
recorded. 

The  Court  further  instructed  the  jury,  that  the  certificate  of 
the  acknowledgment  of  said  deed,  by  Elliott  and  wife;  and  the 
after  certificate,  by  order  of  the  County  Court,  of  h^r  privy  ex- 
amination: were  not  sufiicient,  in  law,  to  paSs  her  estate;  be- 
cause, the  first  shows  nO  privy  examination,  and  the  County 
Court  had  no  jurisdiction  to  order  the  second  to  be  made.  To 
all  which  opinions,  and  decision  of  the  Court,  the  defendants 
except,  &c. 

It  is  argued,  by  the  learned  counsel  in  this  Court,  that  the 
motion  of  the  defendants  to  exclude  the  evidence  adduced  on 
the  part  of  the  plaintiffs,  or  to  instruct  the  jury  that  it  was  in* 
sufficient  to  prove  title  in  the  lessors  of  the  plaintifl*,  ought  to 
have  been  granted.  The  argument  in  this  Court  ha9  not  put 
the  question  on  the  ground,  that  taking  the  whole  of  the  plain- 
tiff's evidence  together,  touching  the  deriv^ion  of  the  title  of 
die  lessors  of  the  plaintiff,  it  is  insufficient  to  .deduce  the  title 
to  them  down  from  the  patentee,  though  Sarah  S.  'Elliott,  who 
was  seised  thereof  in  severalty. 

We  have  however  reviewed  the  evidence,  with  a  view  to  that 
question,  and  are  satisfied  it  is  sufficient  for  that  purpose. 

The  ground  of  argument  relied  on  here,  is,  that  a  part  of  thit 
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evidence  was  incompetent  and  inadmissible^  It  is  said^  that  so 
much  of  the  dcposiuons  as  detail  Mrs.  Elliott's  conversations, 
concerning  tha  '  manner  of  her  acknowledgment  of  the  deed, 
and  so  much  of  Mrs.  Braugh^s  deposition^  as  speaks  of  the  let* 
ter  of  her  deceased  husband,  and  the  letter  itself^  made  part  of 
her  deposition  were  incompetent,  and  ought  to  have  been  re- 
jected; and  that  the  reservation  of  the  rigfht  to  move  to  reject 
the  evidence,  admitted  in  the  bill  of  exceptions,  shows  that  the 
defendants'  counsel,  had  the  right  to  insist  upon  the  rejection 
of  any  part  of  the  evidence,  as  incompetent  The  argument 
admits  of  scfveral  answers  deemed  satistactory.  Mrs.  Elliott's 
Conversation,  detailed  in  some  of  the  depositions^  in  relation  to 
the  defendant's  deed,  can  by  no  fair  conStniction  be  brought 
within  the  motion.  It  related  not  to  the  title  of  thie  lessors  of 
the  plaintiff,  but  to  supposed  defects  in  the  title  of  the  defend- 
ants: and  to  use  the  language  of  the  bill  of  exceptions,  it  was 
the  plaintiff's  evidence  ••touching  the  derivation  of  the  title  of 
the  lessors  of  the  plaintiff,"  which  the  defendants  moved  to  ex- 
elude.  BesideSf  at  that  stage  of  the  case,  the  defendants  had 
not  introduced  the  deed ;  and  when  we  come  to  consider  the 
defendants'  title,  after  the  deed  Was  introduced,  it  will  appcfar, 
that  Mrs.  Elliott's  declarations  could  in  no  manner  have  mflu* 
enced  the  verdict,  and  were  therefore  harmless.  We  are  not 
prepared  to  admit,  that  Mrs.  Braugh's  letter,  on  the  subject  of 
the  family  pedigree,  proved  by  her  evidence,  and  made  part  of 
her  deposition,  was  not  competent  evidence  to  be  left  to  the 
jury  upon  a  question  of  pedigree  or  heirship.  She  was  an 
aged  member  of  the  family,  and  traces  back  the  pedigree,  and 
several  branches  of  the  family,  for  about  seventy  years. 

The  rule  of  evidence,  that  in  questions  of  pedigree  the  de* 
clarations  of  aged  and  deceased  members  of  the  family  may 
be  proved,  and  given  in  evidence,  has  not  been  controverted. 
But  it  is  argued,  that  this^ruleis  qualified  by  this  exception— - 
that  declarations,  made  post  litem  motam^  cannot  be  given  in 
evidence;  and  it  is  insisted  this  case  comes  within  the  excep- 
tion; for  although  no  suit  had  be^  commenced,  yet  a  contro* 
versy  had  arisen,  or  was  expected  to  arise* 

We  doubt  the  application  of  the  exception  to  this  case.  A 
controversy  had  arisen,  or  was  expected  to  arise,  between  the 
heirs  of  Mrs.  Elliott,  and  the  defendants,  concerning  the  vali- 
dity of  the  deed  of  Mrs.  Elliott,  made  while  shjs  was  a  feme 
covert.  But  it  does  not  appear,  that  any  controversy  had  aris- 
en, or  was  expected  to  arise,  about  who  were  her  heirs.  The 
U$  mota,  if  it  existed,  was' not,  who  were  heirs,  but,  whether 
Mrs.'  Elliott's  deed  made  a  good  titi^  against  the  heirs,  who- 
ever they  might  be.     It  is  not  necessary,  however,  to- give  anv 
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positive  opinion  on  this  point,  as  other  grounds  exist  upon 
which  themotion  was  rightfully  overruled.  | 

It  is  conceded  that  the  defendants'  counsel  had  a^  ^]jl^^  ^^ 
move  the  Court  below  to  exclude  any  part  of  the  plaintiff's  evi- 
dence, which  he  might  choose  to  designate  as  incompetent;  but 
it  is  not  admitted  that  he  exercised  that  right.  It  does  not  ap-» 
pear,  from  the  bill  of  exceptions,  that  he  designated  any  parti- 
cular piece  or  part  of  the  evidence,  as  objectionable,  and  moved 
the  Court  to  exclude  it.  But  on  the  contrary,  resting  his  case 
upon  the  assumption,  that  the  whole  evidence  of  the  plaintiffs, 
taken  together,,  was.  either  incompetent,  or  insufficient,  he  mov- 
ed the  Court  either  to  exclude;  the  whole,  or  to  instruct  the 
jury  that  the  whole  was  insufficient  to  prove  title  in  the  les- 
sors of  the  plaintiff.  This  could  not  be  done,  on  the  ground 
of  incompetency,  unless  the  whole  was  incompetent,  which  is 
not  pretended ;  the  Court  was  not  bound  to  do  more*  than  rer 
spond  to  the  motion,  in  the  terms  in  which  it  was  made.  Courts 
of  justice  are  not  obliged  to  modify  the  propositions  submit- 
ted by  counsel,  so,  as  to  make  them  fit  the  case.  .  If  they  do  not 
fit,  that  is  enough  to  authorize  their  rejection.  We  have  al- 
ready said,  the  evidence,  taken  all  together,  was  sufficient  t<\ 
prove  title  in  the  lessors  of  the  plaintiff.  If  any  part  of  it  was 
mcomplete,  the  Court  might,  on  a  general  motion  to  exclude 
the  whole,  have  excluded  such  parts ;  but  the  Court  was  not 
obliged  ito  do  so.  There  is  therefora  no  error  in  the  decision 
of  the  Circuit  Court,  overruling  the  motion  of  the  defendants; 
nor  in  tlie  instructions  given  to  the  Jury  ,'upon  that  motion. 

We  now  proceed  to  on  examination  of  the  questions  arising 
out  of  the  instructions  given  to  the  jury,  on  the  motion  of  the 
plaintiffs.  In  relation  to  the  deed  of  James  EUiott  and  Sarah  G. 
Eiiiott  iiis  wife,  to  Benjamin  Elliott ;  set  up  by  the  defendants 
in  their  defence. 

The  general  question  involved  in  the  first  instruction,  is,  can 
the  privy  examination,  and  acknowledgment  of  a  deed,  by  a 
feme  covert  so  as  to  pass  or  convey  her  estate,  be  legally  pro- 
ved by  parol  testimony  ?  We  hold  that  they  camiot 

By  the  principles  of  the  common  law,  a^narried  woman  can. 
in  general,  do  no  act  to  bind  her;  she  is  said  to  be  wb potettate 
uirij  and  subject  to  his  will  and  control.  Her  acts  are  not  like 
those  of  infants,  and  some  other  disaoled  persons,  voidable 
only ;  but  are,  in  general,  absolutely  votd  ab  wUio, 

In  Virginia  and  Kentucky,  the  solemn  modes  of  conveyance 
by  fine  and  common  recovery,  have  never  been  in  common 
use;,  and  in  those  states,  the  capacitv.of  a/eme  covert  to  convey 
her  estate  by  deed,  is  the  creatui^  ot  statute  la^;  and  to  make 
her  deed  effectual,  the  fqrius  and  solemnities,  pi*e^cribed  by  the 
statutes,  must  be  pursued. 
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The  Virginia  statute  of  1748,  ch.  Ist,  after  maldiig  prcMsions 
to  enMe  femes  eaverte  to  convey  their  estates  by  deea,  upon  ac- 
knowledgment and  privy  examination,  accordinrto  prescribed 
forms;  in  the  7th  section,  has  these  words^— ^^  Whereas,  it  has 
always  been  adjudged,  that  where  any  deed  has  been  acknow- 
ledged by  a  fime  covert^  and  no  record  made  Qf  her  privy  exa- 
mination, such  deed  is  not  binding  upon  the/em^  and  her  heirs. " 
The  8th  section  enacts  and  declares,  ^^  That  the  law  herein, 
shall  always  be  held  according  to  the  said  judgments,  and  shall 
never  hereafter  be  questioned,  kc.** 

This  law  was  adopts  by  Kentucky  at  her  separs,tion  from 
Virginia,  and  is  understood  never  to  have  been  repealed. 

The  4th  section  of  the  Kentucky  statute  of  1796^  (see  1  Hit. 
LawM,  p.  5690  provides  for  the  privy  e3;amination  and  acknow- 
ledgment ofyamef  covert  in  open  Court,  and  where  they  cannot 
conveniently  attend;  authorizes  a  commission  to  issue  to  two  jus- 
tices to  take  and  certify  the  acknowledgment  and  privy  exami- 
nation; and  declares,  that  ^In  either  case,  the  said  writing  ac- 
knowledged bv  the  husband,  and  proved  by  witnesses  to  be  his 
act,  and  recorded,  together  with  such  privy  examination  and  ac- 
knowledgment, kc,  shaU  not  only  be  sufficient  to  convey  or  re- 
lease any  right  of  dower,  kc,  but  be  as  eficictual  for  evely  other 
purpose,  as  If  she  were  an  unmarried  woman." 

The  1st  section  of  this  Act,  authorizes  clerks  of  the  County 
Courts,  (General  Court,  and  Court  of  Appeals,  to  take,  in  their 
offices,  the  acknowledgment  or  proof  of  tne  execution  of  deeds, 
and  to  record  them,  upon  acknowledgments  or  proofs,  so  tak^n 
by  themselves;  but  did  not  authorize  them  to  take  the  acknow- 
ledgment and  privy  examination  o(  femes  coverts. 

But,  by  a  subsequent  statute,  clerKs  are  authorized  to  take,  in 
their  offices,  the  *^  acknowledgment  of  all  deeds,  acc<>rding  to 
law.**  And  the  Act  of  1810,  (4  LUt.  Ky.  Laws^  165,)  which  au- 
thorizes the  clerk  of  one  county  to  take  and  certify  tht  acknow- 
ledgment of  a  deed  to  be  recorded  by  the  clerk  of  another  coun- 
ty where  the  land  lies,  kc,  declares,  that  **  if  the  due  acknow- 
ledgment, or  privy  examination  of  the  wife,  kc,  shall  have 
been  taken,  kc  bv  the  clerk  receiving  the  acknowletdment  of 
the  deed,  kc,  and  that  being  duly  certified  with  the  <wed,  and 
reeardedf  shall  transfer  such  wife's  estate,  kc**  as  fuUy,  as  if  the 
iexamination  had  been  made  bv  the  Court,  or  the.clerk  in  whose 
office  the  deed  shall  be  recorded. 

It  is  by  construction  of  these  llist  recited  laws,  that  the  clerks 
are  held,  in  Kentucky,  to  be  authorized  to  take  th^  acknowledo^ 
meats  and  privy  examinations  ot femes  coverts^ia  all  cases  of  deeds 
made  by  them  and  their  husbands. 

The  Kentucky  statutes,  above  recited,  show  clearly,  that  the 
legislature  of  that  state  has  never  lost  sight  of  the  principle  de- 
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clared  by  thef  Virginia  statute  of  1748:  *^That  when  any  deed 
has  been  acknowledged,  by  a  feme  covert^  and  no  record  made 
of  her  privy  examination,  such  deed  is  not  binding  upon  the 
feme  and  her  heirs.** 

What  the  la^ ^requires  to  be  done,  and  appear  of  record,  can 
only  be  done  and  made  to  appear  by  the  record  itself,  or  an  ex- 
emplification of  the  record.  It  is  perfectly  immaterial  whetner 
tliere  be  an  acknowledgment,  or  privy  examination  in  fact  or 
not,'  if  there  be  no.  record  made  of  the  privy  examination;  for, 
by  the  express  provisions  of  the  law,  it  is  not  tlie  fact  of  privy 
examination  mei^ly,  but  the  recording  of  the  fa'ct,  which  makes 
the  deed  effectual  &  pass  the  estate  of  a/eme  cover/.  • 

Itds  now  only  necessary  to  state  the  second  instruction  given 
to  the  jury  on'  Uie  plaintiffs'  motion,'  to  manifest  its  entire  cor* 
rectness.  It  was,  ^*that  the  first  certificate  of  the  acknowledg- 
ment and  recording  of  the  deed  of  Elliott  and  wife,  was  not 
sufficient  in  law  to  pass  her  estate;  beca  ise,  it  showed  no  privy 
examination  of  the/eme." 

The  last  instruction  given  by  tlie  Court  to  the  jury  presents 
a  question  of  more  difficulty.  It  is,  ^^  that  the  after  certificate, 
made  by  order  of  the  County  Court,  of  her  privy  examination, 
is  insufficient,  in  law,  to  pass  her  estate ;  because  the  County 
Court  had  no  jurisdiction  or  authority  to  order  the  said  second 
certificate  lo  be  made. " 

It  is  ar^ed,  that  the  Circuit  Court  of  the  United  States  had 
no  i^uthority  to  question  the  jurisdiction  of  the  County  Court 
of  Woodford  county;,  and  that  its  procedings  were  conclusive 
lipon  the  matter,  whether  erroneous  or  not. 

We  agree,  that  if  the  County  Court  had  jurisdiction,  its  de- 
cision would  be  conclusive.  But  we  cannot  yield  an  assent  to 
the  proposition,  that  the  jurisdiction  of  the  County  Court  could 
not  be  questioned,  when  Us  proceedings  were  brought,  collate- 
rally, before  the  Circuit  Court.  We  know  nothing  in  the  or- 
ganization of  the  Circuit  Courts  of  the  Unicm,  which  can  con- 
tradistinguish them  from  other  Courts,  in  this  respect* 

Where  a  Court  has  jurisdicdon,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause;  and  whether  its  decision 
be  correct  or  otherwise,  its  jv  ^^-ment,  until  reversed,  is  re- 
garded as  binding  in  every  other  Court.  But,  if  it  act  without 
authority,  its  judgments  and  orders  ar^  regarded  as  nullities. 
They  are  not  voidable,  but  simply  void;  and  form  no  bar  to  a 
i*ecovery  sought,  even  prior  to  a  reversal,  in  opposition  to  them. 
They  constitute  no  justification;  and  all  persons  concerned  in 
executing  such  judgmenu  or  sentences,  are  considered,  in  law, 
as  trespassers. 

This  distinction  runs  through  all  the  cases  on  the  subject; 
and  it  proves,  that  the  jurisdiction  of  any  Court  cxcrcisjug  vu 
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thority  over  a  sabject,  may  be  inquired  iuta  in  every  Court, 
when  the  proceedings  of  the  former  are  relied  on  «;nd  brought 
before  the  latter  by  the  party  claiming  the  -benefit  of  such  pro- 
ceedings. 

It  is  wdl  known  that  the  jurisdiction  and  authority  of  the 
County  Courts 'of  Kentucky  are  derived  wholly,  from  the  sta- 
tute law  of  the  state.  In  argument,  we  were  reicrred  to  no  sta- 
tute which  was  supposed,  either  in  terms,  or  by  fair  construe* 
lion,  to  confer  upon  the  County  Court  any  sunervising  or  con- 
trolling power  over  the  acts  of  the  clerk,  in  taking,  in  his  office,- 
the  acknowledgment  of  a  deed,  or  in  recording  it,  upon  an  ac- 
knowledgment thei*e  iaken  by  him.  We  have  sought  in  vain 
for  such  a  provision,  and  it  is'  believed  none  such  exists.  No 
such  supervising  and  controlling  power  can  resalt  to  the  Court, 
from  the  genertu  relations  whichjexist  between  a  Court  and  its 
clerk;  for  in  this  case,  the  statutes  confer  upon  the  clerk,  in  his 
office,  a  distinct,  independent,  personal  authority,  to  be  exer- 
cised by  him  upon  his  own  jud^ent  and  responsibility.  We 
think,  therefoi^  with  the  Circuit  Court  that  the  County  Court 
had  no  jurisdiction  or  authority  to  order  the  after  certificate  of 
Mrs.  Elliott's  privy  lexaminaition  to  be  made  and  recorded. 

But  the  argument,  which  seemed  to  be  relied  on  most  confi* 
dently  by  the  learned  counsel,  is,  that  the  order  of  the  County 
Court  may  be  disregarded;  and  the  amendment  considered  :is 
an  amendment  made  by  the  clerk,  of  his  own  authoriqr,  and 
that  the  clerk  was  authorized  to  amend  his  own  certificate,  and 
record,  at  any  time. 

It  would  be  difficult  to  maintain  that  the  second  certificate, 
or  amendment  as  it  is  called,  could  rightfully  be  regarded  as 
the  clerk's  own  act,  independent  of  the  order  of  the  County 
Court;  it  appearing  that  he  refused  to  do  the  act  until  the  or- 
der was-made. .  But  be4t  so. 

Had  the  clerk  authority  to  alter  the  record  of  his  certificate 
of  the  acknowledgment  of  the. deed,  at  any  time  after  the  record 
was  made  ?    We  are  of  opinion  he  had  not. 

We  are  of  opinion  he  acted  ministerially,  and  not  judicially, 
in  the  matter.  Until  his  certificate  of  the  acknowledgment  of 
Elliott  and  wife  was  recorded,  it  was,  in  its  nature,  but  an 
act  in  pais,  and  alterable  at  the  pleasure  of  the  officer.  But  the 
authority  of  the  clerk  to  make  and  record  a  certificjste  of  ..the 
acknowledgment  of  the  deed,  wtLsJtmctus  officio,  as  soon  as  the 
record  was  made.  By  the  exertion  of  his  authority,  the  authori- 
ty itself  became  exhausted.  The  act  had  become  matter  of 
record,  fixed,  permanent,  and  unalterable;  and  the  remaining 
powefs  and  duty  of  the  clerk  were  only  to  keep,  and  preserve 
the  record  safely. 

If  a  rlerk  may.  after  a  deed,  together  with  the  acknowledge 
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tncnt  or  problie  thereof  have  been  committed  to  record,  under 
colour  oi  amendment,  add  any  thing  to  the  record  of  the  ac- 
knowledgment^ we  can  sec  no  just  reason  why  he  may  not  also 
subtract  from  it 

The  doctrine  that  a  clerk  may,  at  any  time,  without  limita- 
tion alter  the  record  of  the  acknowledgment  of  a  deed,  made 
in  his  office,  would  be,  in  practice,  of  very  dangerous  conse- 
quence to  the  laud  titles  of  the  county,  and  cannot  receive  the 
sanction  of  this  Court. 

It  is  the  opinion  of  this  Court,  that  there  is  no  error  in  the 
judgment  and  proceedings  of  the  Circuit  Court,  and  the  same 
are  affirmed,  with  costs. 
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Lessee  of  Thomas  Spratt,  Andrew,  Willi am»  Sarah,  Jacob, 
Catharine,  and  Pierce  Spratt,  PLAiNTiFrs  in  Error,  vs* 
Sarah  Spratt,  Defendant  in  Error. 

The  Act  of  the  l^ibture  of  Mavyland*  passed  19th  December,  1791,  en- 
titled "An  Act  conceminn^  the  territory  of  Columbia,  and  the  City  of 
Wasliington,"  which,  by  the  6th  section,  provides  for  the  holding  of  lands 
by  "foreig^ra,"  is  an  enabling  act ;  and  applies  to  those  only  who  could 
not  take  lands  without  the  provisions  of  that  law.  It  enables  a  **  foreign* 
er**  to  take  in  the  same  manner  as  if  he  wer^  a  citizen.  {349} 

A  foreigner  who  becomes  a  citizen,  is  no  longer  a  foreigner,  within  the 
view  of  the  Act.  Thus  after  purchand  latidMy  vest  in  him  as  a  citizen,  not 
by  virtue  of  the  Act  of  the  legislature  of  Mar}'land,  but  because  of  his 
acquiring  the  rights  of  citizenship.   {S49{ 

I.And  in  the  county  of  Washin^on,  and  District  of  Columbia,  purchased  by 
a  foreigner,  before  naturalization,  was  held  by  him  .under  the  law  of 
MarylaDd,  and  might  be  transmitted  to  the  relations  of  the  purchaser^ 
who  were  foreiniers ;  and  the  capacity  so  to  transmit  thoise  land^  is  gi- 
ven absolutely,  by  this  Act,  and  is  not  affected  by  his  becoming  a  citizen : 
but  passes  to  liis  heirs  and  relations,  precisely  as  if  he  bad  remained  a  fo- 
reigner. {349} 

ERROR  to  the  Circuit  Court  of  the  District  of  Columbia, 
for  the  county  of  Washington. 

This  was  an  action  of  ejectment,  brought  by  the  plaintiff 
in  error  to  recover  several  messuages,  which  he  claimed 
by  virtue  of  several  demises  made  to  him  by  Thomas  Spratt, 
and  others ;  the  messuages  all  lying  and  being  in  the  county  of 
Washington,  in  the  District  of  Columbia;  against  Sarah  Spratt, 
the  defendant  in  error,  who  was  the  widow  of  James  Spratt, 
and  who  was  in  possession  of  the. premises. 

The  following  facts  were  agreed  in  the  Court  below : 

James  Spratt,  before  the  time  of  the- demise  laid  in  the 
plaintiflTs  declaration,  died  seised  in  fee  simple,  of  the  premi-* 
ses,  mentioned  in  the  said  declaration;  that  the  le'-^ors  of  the 
plaintiff  are  the  legitimate  brothers  and  sisters  of  the  whole 
olood  of  the  said  James  Spratt;  and  that  the  defendant  was 
the  lawful  wife  of  said  James  Spratt,  at  the  time  of  his  death, 
and,  as  his  widow,  is  still  living.*  Also,  that  the  lessors  of 
the  plaintiff  made  a  peaceable  entry  into  the  said  premises, 
and  executed  to  the  plaintiff  the  lease  mentioned  in  the  said 

*  The  Act  of  Assembly  of  Maiyland,  No.  1786,  ch.  45,  entitled  «  An 
Act  to  direct  descents,'*  provides  {  "  If  there  be  no  descendants  or  kindred 
of  the  intestate  to  take  the  estate,  th^n  the  same  shall  go  to  the  hnsbsnd  oo 
n^.  as  the  case  niav  be  '' 
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declaration  ujpon  the  premises,  and  that  the  plaiutift^  beiug  in 
possession  of  said  premises  by  virtue  of  that  lease,  was  there- 
fore ousled  by  the  defendant.  That  the  said  James  Spratt, 
and'  the  defendant  his  wife,  were  natives  of  Ireland,  cm  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  came  to 
the  United  States  of  America  in  the  year  eighteen  hundred 
and  twelve, and  before  the  eighteenth  day  of  June,  in  that  year; 
and  continued  to  reside  thc^rdn,  and  to  cohabit  as  man  and 
wife,  to  the  time  of  his  death ;  which  took  place  on  the  fourth 
day  of  March,  eighteen  hundred  and  twenty-four.  That  the 
said  James  Spratt,  on  the  eleventh  day  of  October,  in  the  y^ar 
18S1,  was  duly  admitted,  and  naturaUzed  as  a  citizen  of  the 
United  States,  in  the  Circuit  Court  of  the  District  of  Colum- 
bia, and  received  a  certificate  of  such  naturalization  in  due 
form,  accoi*ding  to  the  directions  and  conditions  of  the  seve- 
ral Acts  of  Congress,  in  such  case  provided;  the  said  defend- 
ant then  and  there  being  his  lawful  wife,  and  as  such,  cohabit- 
ing with  him  as  aforesaid.  That  the  defendai^L  Sarah  Spratt, 
did  not,  in  her  own  person,  comply  with  any  or  the  directions 
or  conditions  required  by  the  said  Acts  of  Congress,  or  any  of 
them,  or  become  in  any  manner  admitted  or  naturalized  as  a 
citizen  of  the  United  States,  otherwise  than  by  the  admission 
and  naturalization  of  her  said  husband.  That  the  lessors  of 
the  plaintiff  are  all  natives  of  Ireland,  aud  native  bom  subjects 
of  the  King  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land ;  that  only  two  of  them,  to  wit,  Thomas  Spratt,  and 
Pierce  Spratt,  ever  came  to  the  United  States ;  both  of  whom 
came  to  the  United  States,  and  resided  therein  some  years  be- 
fore tlie  death  of  James  Spratt,  and  tliat  n<ine  of  them  were 
admitted  or  naturalized  citizens  of  the  United  States.  That 
James  Spratt  was  not  in  any  manner  seised  of,  or  entitled  to 
any  of  the  messuaecs  or  tenements,  in  the  declaration  mention- 
ed, at  any  time  before  his  said  naturalization,  except  of  tlie  lot 
No.  in  Square,  which  was  duly  bar- 

gained, sold,  and  conveyed,  by  one  Isaac  S.  Middleton,  to  the 
said  James  Spratt,  in  fee  simple,  on  the  11th  day  of  January, 
1821 ;  and  that  all  the  rest  and  residue  of  the  isaid  messuages 
and  tenements  were  purchased  by  the  said  James  Spratt,  and 
to  him  duly  bargained,  sold  and  conveyed,  in  fee  simple,  at  various 
times  in  the  yeai*  1822  and  1823,  after  his  said  naturalization. 
Upon  this  statement  of  facts,  the  question  of  law  which 
arose  was  as  to  the  true  construction  of  a  statute  of  the  state 
of  Maryland,  entitled  **An  Act  concerning  the  territory  of 
Columbia,  and  the  City  of  Washington,"  passed  the  19th  of 
December,  1791 ;  by  the  6th  section  of  which  it  is  provided  as 
follows,  to  wit :  '*  That  any  foreigner  may,  by  deed  or  will  to 
be  hereafter  made,  take  and  hold  lauds  within  that  part  of  the 
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said  territory  which  lies  within  this  state,  in  the  same  manner 
as  if  he  was  a  citizen  of  this^ state ;  and  the  same  lands  may 
be  conveyed  by  him,  and  transmitted  to,  and  be  inherited  by 
his  heirs  or  relations,  .as  if  he  and  they  were  citizens  of  this 
state :  Provided,  that  no  foreigner  shall,  in  virtue  hereof,  be 
entitled  to  any  further  or  other  privilege  of  a  citizen." 

It  was  contended,  on  the  part  of  the  plaintiff,  that,  accord- 
ing to  the  true  constructioft  or  that  statute,  his  lessors,  who  were 
the  heirs  and  relations  of  the  deceased^  James  Spratt,  inherited 
all  the  lands  and  tenements  of  which  he  died  seised  in  fee ; 
and  that  the  circumstance  of  James  Spratt,  who  was  hforeignr 
er,  having  been  naturalized  before  his  death,  could  not  alter 
the  state  of  their  right  of  inheritance,  whether  the  lands  were 
acquire'd  before  or  after  his  act  of  naturalization. 

Mr.  Cox,  for  the  plaintiff  in  error. 

The  term  **/or«gncf,*'  used  in  the  law  of  Mainland,  is  not 
a  technical  word,  nor  has  it  received  a  technics^l  definition;  and 
in  tills  respect,  it  differs  from  **  alien,*'  Its  true  signification 
must  therefore  be  ascertained  by  its  use,  and  by  a  reference  to 
the  statute  by  which  it  is  introduced. 

It  is  probably  derived  from  the  Latin,/om,  and  origo^  the  Spa- 
nish,/oranio,  or  the  Flinch, /bratn;  and  always  refers  to  birth  or 
origin.  Alien  is  obtained  from  the  Latin,  aliemis^  and  always 
refers  to  the  present  time.  One  may  cease  to  be  an  o/ten,  but 
can  never  cease  to  be  a  foreigner. 

In  this  sense  It  is  employed  in  various  Acts  ef  Congress,  iu 
the  most  precise  and  formal  writings,  and  in  ordinary  parlance. 
This  is  the  proper  mode  of  ascertaining  its  meaning.  6  Bacon's 
Mr,  S8£,  Stat,  3.  Referred  to  Acts  of  Congress,  April  10, 
1806.  (Story's  Lawsy  100.  6,)  ,^ct  of  \7^S,  ch,  49.  ^7Wrf.282,) 
August  2,  1813,  ch.  567.  {Md.  ISrO,)  23d  December,  1814» 
(Bnd,  1448-9.) 

It  has  also  another  signification,  equally  distinct  from  aHen. 
Ministers  from  abroad  are  called  ^  foreign  ministers,"  in  the 
Act  of  Congress  relative  to  their  compensation.  The  foreign 
trade  and  commerce  of  the  United  States,  are,  in  such  terms, 
the  subject  of  legislation.  When  applied  to  persons.  It  is  the 
correlative  of  native.  Naturalized  foreigner  Is  also  in  use. 

The  policy  of  the  Act  was  to  encourage  persons  from  abroad 
to  purchase  and  settle  in  the  District,  and  an  opposite  con- 
struction of  the  Act,  from  that  claimed  by  the  plaintiff,  would 
be  In  opposition  to  the  purposes  of  the  statute. 

The  right  of  every  one  from  abroad,  to  purchase  and  trans* 
mit*'  to  his  heirs  or  relations,  "the  real  estate  he  may  acquire, 
is  conferred  by  positive  statutes;  it  is  absolute  and  vested,  and 
not  to  be  taken  away  by  implication  and  inferrnce.    As  to  the 
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constrtiction  of  statutes.  Cited  6  Bacon*8^Jibr.  6.  380.  386.  388. 
389. 

in  reply  to  Mr.  Key  and  Mr.  Jones,  Mr.  Cox  argued : 

In:  regard  to  the  etymology,  aUm  is  derived  directly  from  the 
Latin  menuB^  and  has  in  common  parlance  the  same  significa- 
tion— ^foreigne^  is  a  modem  Word,  derived  either  mediately  or 
directly  from./or«  and  origo;  whenever  properly  used,  it  refers 
to  the^  origin,  and  not  to  any  present  relation.  One  of  the  Au- 
thorities cited,  employs  the  expression,  **  a  foreigner  who  has 
been  naturalized,  and  has  become  a  denizen.'*  It  would  be  a 
solecism  in  language,  .to  use  the  phrase  ^^  an  alien  who  has 
been  naturalized;"  to  be  equalled  only  by  the  language  employ- 
ed in  one  of  the  Maryland  statutes  which  has  been  referred  to, 
which  in  express  terms,  calls  foreigners  who  have  been  natu- 
ralized, ^^ natural  bom  subjects." 

It  is  admitted  as  a  general  rule,  that  the  naturalization  refers 
back,  and  confirms  a  title  previously  acquired ;  but  that  is  only 
when  necessary  to  give  validity  to  it.  It  can  never  relate  back 
so  as  to  preclude  the  party  from  appealing  to  the  statute,  as  con- 
ferring upon  him,  originally,  a  valid  title. 

The  conclusion  which  has  been  pressed,  that  the  construc- 
tion contended  for  would  give  to  alien  heirs,  privileges,  supe- 
rior to  those  of  natural  bora  heirs,  can  derive  no  support  from 
the  law.'  They  are  only  relieved  from  the  disabilities  incident 
to  their  alienage.  A  remote  alien  heir  is  not  preferred  to  a 
nearer  native  heir. 

It  has  been  contended,  that  inasmuch  as  the  pai*ty,by  his  na- 
turalization lost  his  privilege  of  inheriting  from  them,  the  dis- 
ability should  be  reciprocal.  Such,  however,  is  not  the  le^ 
effect  of  becoming  a  citizen.  An  individual  becoming  naturaliz- 
ed under  our  laws,  thereby  loses  no  privilege  of  a  foreign  sub- 
ject; he  acquii^s  no  privileges,  but  loses  none  formerly  pos- 
sessed. 

The  law  of  Maryland  merely  presei-ves  and  legalizes  inherit- 
able blood,  between  a  citizen  and  a  foreigner;  and  enables  the 
child  or  heir,  not  naturalized,  to  inherit  as  if  he  were.  The 
constmction  contended  for,  makes  it  in^material  when  the  par- 
ty became  a  citizen. 

The  policy  of  the  two  Acts  of  the  legislature,  and  the  natu- 
ralization laws,  are  harmonious  and  consistent.  That  if  the  lat- 
ter is  to  induce  aliens  to  become  citizens,  that  of  the  former 
is  to  induce  foreigners  to  purchase  and  reside  in  the  district. 
The  laws  for  naturalization  ought  not  to  be  so  consumed,  as  by 
remote  reference  to  involve  as  a  consequence-  the  abrogation 
and  annihilation  of  privileges,  vested  in  the  latter  as  the  pro- 
prietor of  the  land. 

It  is  immaterial  whether  the  privilege  be  considered  as  one 
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annexed  to  the  person,  or  attached  to  the  land;  the  person  can 
only  have  it  as  the  proprietor  of  the  land,  and  the  land  can  only 
have  it  as  being  so  held. 

Mr,  Key  and  Mr.  Jones,  for  the  defendant  in  error.  The 
construction  contended  for  cannot  be  given  to  the  Mary- 
land statute:* and  2d.  If  it  could,  it  does  not  affect  the  case. 
There  is  no  real  distinction  between  the  term  "foreigner"  and 
**  alien."  Their  derivation  is  from  words  of  the  same  import, 
and  they  are  used  synonymously,  by  writers  o^all  descriptions* 
The  rule  of  construction  stated  on  the  other  side,  is  a  correct 
one,  viz :  looking  at  other  laws  in  pari  materia^  and  seeing  how 
the  term  in  controversy  is  understood  in  them.  This  rule  has 
been  applied  on  the  other  side,  by  looking  to  the  laws  of  the  Con- 
gress of  the  United  States,  where  the  word  "  alien"  is  generally 
used  as  opposed  to  '*  citizen."  But  this  does  not  aid  us  in  en- 
deavouring to  understand  what  tde  Maryland  Legislature  meant 
by  the  expression.  For  this  purpose,  we  must  look  to  laws 
passed  by  the  same  legislature. 

Look*then  to  the  Maryland  laws  of  naturalization.  These 
cases  are  evidently  meant  only  to  apply  to  such  persons  as  the 
counsel  for  the  appellant  contends,  are  properly  csdled  ^*  aliens. " 
^uch  persons  as  are  not  citizens,  but  are  to  be  made  so.  Yet 
the  word  .used  in  all  these  laws,  is  the  same  word  we  find  in 
the  statute;  wc  are  now  considering  it  is  **  foreigner." 

We  come  at  the  meaning  of  the  expression  by  considering 
the  object  of  the  law.  It  is  to  enable  foreigners  to  take  and 
hold  and  transmit  lands,  who  were  undcf  disability  to  do  so. 
Who  were  they  ?  not  **  foreigners,*'  as  understood  on  the  other 
side;  who,  thbugh  bom  in  a  foreign  country,  might  have  be- 
come citizens  here,  and  be  under  U9  disability — ^but  ^^foreign^ 
ers,"  as  understood  by  the  legislature,  who  had  not  become  citi- 
zens, and  who  were  und^r  the  disability. 

In  the  section  in  controversy,  the  word  is  used  in  plain  oppo- 
sition to  "  citizen."  The  persons  it  intended  to  provide  for,  are 
to  take  as  if  they  were  ** citizens."  By  this  construction  of 
the  word,  the  law  is  made  to  operate  in  cases  where  its  opers^- 
tion  is  necessary.  The  contrary  construction  makes  it  operate 
where  its  operation  is  unnecessary. 

2d.'  What  has  this  law  to  do  with  the  case  ? 

James  Spratt  becomes  naturalized,  becomes  to  all  intents 
and  purposes  an  American  citizen.  He  purchases  lands— how 
is  he  entitled  to  hold  them  ?  By  virtue  of  his  citizenship.  In 
the  case  before  the  Court,  it  is  true  he  purchased  one  of  the 
lots  in  question  before  bis  naturalization ;  it  is  well  settled,  that 
his  naturalization  relates  back  and  protects  his  title.  It  is  con- 
tended he  takes  the  land  not  as  a  citizeriy  which  he  is,  but  as  a 
foreigner,  \yhich  he  is  not.    That  is,  a  law  made  for  a  man 
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who  could  not  take  without  the  law,  is  to  give  right  to  him 
who  had  it  without  the  law.  A  citizen  shall  not  take  as  a  citi- 
ze/i,  but  under  a  law  made  for  fareignera.  If  he  cotdd  take  by 
either,  (and  that  is  all  that  can  be  asked)  yet  must  he  not  be 
held  to  take  by  the  higher  and  better  ri^ht  ? — ^by  the  privilege 
acquired  by  his  citizenship,  as  the  heir  at  law  takes  by  de- 
scent where  he  is  devisee?  It  is  said  this  is  taking  away  a  pri- 
vilege from  him;  what  privilege?  it  is  said — that  of  transmit- 
ting to  his  alien  heirs;  that  by  the  Maryland  laws,  he  had  tlie 
right  of  holding  lands  and  so  transmitting  them — and  that  it  is 
takinfi;away  this  right,  to  make  him  take  as  a  citizen.  But  it 
is  plain,  that  if  he  takes  and  transmits  the  land  as  a  foreigner, 
under  the  Maryland  law,  notwithstanding  his  naturalizatioUf 
that  he  must  then  transmit  it  to  his  foreign  heirs  to  the  exclu- 
sion of  his.own  children,  bom  here.  This  must  be  the  case 
according  to  all  decisions  upon  the  subject,  for  a  citizen  can- 
not inherit  to  a  foreigner,  nor  a  foreigner  to  a  citizen.  If 
he  holds  a»  a  foreigner ;  foreigners,  by  this  Maryland  law,  will 
inherit.  Citizens,  though  his  own  children,  can  by  no  law  in- 
herit if  he  holds  as  a  foreigner.  Here  then  would-oe  the  case 
jpf  a  citizen;;  and  his  own  children,  though  citizens,  ftiti  not  to  in- 
herit to  hiih.  Can  a  citizen  hold,  in  any  other  way  than  as  a 
aitizen  ?  Ifl  he  is  a  citizen,  how  can  he  take,  why  should  he 
take,  as  a  foreigner  ?— only  for  the  sake  of  these  foreign  rela- 
tions— surely  not  for  his  own.  TTiey  show  this  Maryland  law, 
and  want  him  to  take  by  //lo/,  though  he  chose  to  take^  by  9iti- 
zenship.  TJ^ey  show  a  law,  saying  a  man  fnay  take  and  trans- 
mit as  a  foreigner — ^but  he  may  also  choose  to  take  by  i^  better 
right,  by  citizenship— and  he  becomes  naturalized.  They 
ought  to  show  a  law,  saying  he  must  take  and  transmit  as  a 
foreigner. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  an  ejectment,  brought  in  the  Circuit  Court  for  the 
disti'ict  of  Columbia,  sitting  in  the  county  of  Washington,  for 
the  recovery  of  several  lots,  lying  in  the  county  of  Washing- 
ton, of  which  James  Spratt  died  seised.  The  lessors  of  the 
plaintiff  are  aliens,  the  legitimate  brothers  and  sistei's  of  the 
said  James;  and  the  defendant,  who  is  also  an  alien,  is  his  wi- 
dow ;  James  died  without  issue. 

James  Spratt  came  into  America  in  the  year  1812,  and  be- 
came a  citizen  on  the  11th  of  October,  in  the  year  1821.  He 
purchased  one  of  the  lots  before  he  became  a  citizen,  and  the 
others  afterwards.  The  title  to  the  lots  in  controversy,  depends 
on  the  construction  of  an  Act  of  the  state  of  Maryland,  passed 
ihfc  IDtli  of  December  1791,  entitled  '*  An  Act  concerning  the 
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territory  of  Columbia,  and  the  city  of  Washington."  The  6tli 
section  provides,  **  that  any  forei«ier  may,  by  deed  or  will,  to 
be  hereiater  made,  take  and  hold  lands  within  that  part  of  the 
said  territory  which  lies  within  this  state,  in  the  same  manner 
as  if  he  was  a  citizen  of  this  state ;  and  the  same  lands  may  be 
conveyed  by  him,  and  transmitted  to,  and  be  inherited  by  his 
heirs  or  relations,  as  if  he  and  they  were  citizens  of  this  state; 
Provided,  that  no  foreigner  shall,  in  virtue  hereof,  be  entitled 
to  any  further,  or  other  privilege  of  a  citizen."  The  facts 
were  stated  in  a  case  agreed,  which  was  substituted  for  a  spe- 
cial verdict.  The  Circuit  Court  gave  judgment  for  the  defend- 
ant,  to  which  the  plaintiff  has  sued  out  a  writ  of  error. 

The  plaintiff  contends,  that  the  word  **  foreigner,"  as  tksed 
in  the  Act,  designates  a  person  born  in  a  foreign  country,  and 
that  such  person  does  not  cease  to  be  a  foreigner,  by  becoming 
a  citizen  of  the  United  States.  The  words  of  the  Act^  there- 
fore, apply  to  him,  although  he  becomes  a  citizen,  and  enable 
him  to  take  and  transmit  lauds  to  his  alien  heirs  or  relations. 
.  The  Court  is  not  of  this  opinion.  The  Act  is  an  enabling 
Act,  and  applies  to  those  only  who  could  not  take  without  it. 
It  enables  z  foreigner  to  take  ^^  in  the  same  manner  as  if  he  was 
a  citizen."    This  language  is  entirely  inapplicable  to  a  citizerL 

An  Act  to  enable  a  citizen  to  take  lands  *^  as  if  he  ^rere  a 
citizen,"  would  be  an  absurdity  too  obvious  to  escape  the  notice 
of  the  legislature.  We  think,  then,  that  a  foreigner  who  be- 
comes a  citizen  is  no  longer  a  foreigner  within  the  view  of  the 
Act.  His  al\er  purchased  lands  vest  in  him  as  a  citizen,  not 
by  virtue  of  t|ie  Act  of  the  legislature  of  Maryland. 

The  lot  which  he  purchased  while  an  alien,  stands  on  different 

Srincipl»»*  This  lot  was  acquired  by  a  foreigner,  under  the 
id  which  was  passed  for  the  purpose  of  enabling  him  to  ac- 
quire it.  He  took  and  held  it  under  the  law,  and  could  trans- 
mit it «» prescribed  by  the  law.  'flie  Act,  after  enabling  him  to 
take,  adds,  ^^  and  the  same  lands  may  be  conveyed  by  him,  and 
transmitted  to,  and  be  inherited  by,  his  heirs  or  relations,  as  if 
he  and  ihey  wi^re  citizens  of  this  state. "  The  capacity  to  trans- 
mit given  by  the  Act,  extends,  in  terms,  to  all  lands  acquired 
under  the  Act. 

The  lands  taken,  "  may  be  conveyed  by  him,'*  that  is,  by  the 
taker,  **and  transmitted  to  his  heirs  or  relations."  This  pow- 
tif  of  transmission  is  not  restricted  to  his  character  as  a  fo- 
reigner, biit  belongs  to  him,  as  a  person  taking  lands  under  the 
Act  The  power  of  transmitting  is  connected  with  the  power 
of  taking,  >and  is  co-extensive  with  it.  This  power  is  within 
the  words  of  the  law;  and  the  words  which  confer  it  are  not 
inoperative,  since  they  give  a  capacity  which  citizenship  does 
not  give— tlie  rapacity  of  transmitting  to  relations,  who  are 
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foi^igners*  This  capacity  is  given,  absolutely,  by  the  Act;  and 
is  not,  we  think,  affected,  by  his  becoming  a  citizen. 

The  objection  urged  by  the  defendant  to  this  construction,  is, 
that  it  would  perpetuate  the  title  in  aliens  to  the  remotest  times, 
because  it  attaches  the  privilep:e  to  the  land,  and  not  to  the  per- 
son. 

We  do  not  think  the  construction  exposed  to  this  objection. 

The  land  passes  to  the  heirs  or  relations  of  the  said  James 
Spratt,  precisely  as  it  would  have  passed  had  he  remained  a 
foreigner.  The  capacity  is  not  in  the  land,  but  in  the  person, 
in  relation  to  that  land.  It  was  in  him  when  the  land  was  pur- 
chased, and  did  not  pass  out  of  him,  under  the  words  of  the 
law,  by  his  becomine  a  citizen. 

It  is  the  opinion  of  a  majority  of  the  Court,  tliat  the  Circuit 
Court  erred,  in  deciding  that  judgment  ought  to  be  rendered 
for  the  defendant.  It  ought  to  be  reversed,  and  the. cause  re- 
manded to  the  Circuit  Court,  with  directions  to  enter  judg- 
ment for  the  plaintiff  for  the  lot  which  was  acquired  by  the 
said  James  Spratt,  while  an  alien,  saving  the  widow's  dower; 
and  that  his  declanition  be  dismissed  as  to  the  residue. 

This  cause  came  on,  Sec,  on  consideration  whereof,  It  is  the 
opinion  of  this  Court,  that  the  said  Circuit  Court  cri*ed,  in  de- 
ciding that  judgment  ought  to  be  rendered  for  the  defendant, 
and  that  the  same  ought  to  be  reversed.  Therefore,,  it  is  or- 
dered and  adjudged  by  this  Court,  that  the  judgment  of  the 
said  Circuit  Court,  iu  this  cause,  be,  and  the  same  is  hereby 
reversed,  and  that  the  cause  be  remanded  to  the  said  Circuit 
Court,  with  directions  to  enter  judgment  for  the  plaintiff*  for 
lot  No.  which  was  acijuired  by  the  said  James  Spratt, 

while  an  alien,  saving  the  widow's  dower;  and  that  his  decla* 
ration  ^e  dismissed  as  to  the  resHue. 
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MoNTGOicsRT  Bell*  Plaintiff  IN  Error,  v$.  Jambs  Morrison, 
Anthony  Butlsr,  and  Jonathan  Taylor,  Defendants  in 
Error. 

The  anthoritj  giTcn  by  the  Act  of  Conpeflsor34th  September  1789,  chtp. 
20,  totalce  depotitionB  of  witnesses,  in  tbe  absence  cSfthe  opposite  puty, 
b  in  derogation  of  the  rules  of  the  common  law,  and  has  always  been  con- 
stroed  strictly:  and,  therefore,  it  is  necessary  to  establish,  that  all  the  re- 
quisites of  thie  law  have  been  complied  with,  before  such  testimony  is  ad- 
nussible.  {3551 

The  certificate  or  the  magistrate  taking  {he  deposition,  is  good  etidence  of 
the  facts  stated  therein,  so  as  to  entitle  the  deposition  to  be  read  to  the 
juiy ;  if  all  the  necessary  facts  are  there  sufficiently  disclosed. .  {356}    - 

It  should  plainly  appear,  m>m  the  certificate  of  the  magistrate,  that  all  the  re- 
quisites of  the  statute  have  been  fully  complied  with;  and  no  presumption 
will  be  admitted  to  supply  any  defects  in  the  taking  the  deposition.  \SS6\ 

The  statute  of  limitations  in  Kentucky,  is  subtantially  the  same  with  the  sta- 
tute of  31  Janui  2;  d(.  16^  with  the  exception,  that  it  substitutes  the  term 
of  Jk/e  years  instead  of  stsc.  The  English  decisions  have,  therefore,  been 
resorted  to  in  this  case,  upon  the  construction  of  the  statute  of  Kentucky* 
and  are  entitled  to  great  consideration.  They  cannot  be  considered  as  con- 
clusive upon  the  construction  of  a  statute  passed  by  a  state,  upon  a  tike 
subject ;  for  thb  belongs  to  the  local  state  tribunals,  whose  rules  of  inter- 
pretation, must  be  presumed  to  be  founded  upon  a  more  just  and  accurate 
view  of  their  own  jurisprudence.  {359} 

If  tlie  doctrines  of  the  Kentucky  Courts,  in  the  construction  of  a  statute  of 
that  state,  are  irreconciUble  with  the  English  decisions,  upon  a  statute  in 
similar  terms;  thia  Court,  in  conformity  with  its  genenJ  practice,  will  fol- 
low the  local  law,  and  administer  tiie  same  justice  which  the  state  Court 
would  administer  between  the  aame  parties.  {360{ 

The  statute  of  limitations,  instead  of  being  viewed  in  an  unfavourable  light, 
as  an  unjust  and  discreditable  defence,  sliould  have  received  such  support 
from  Courts  of  Justice,  as  would  have  made  it,  what  it  was  intended,  em- 
phati«dly,  to  be,  a  statute  of  repose.  It  is  a  wise  and  beneficial  law,  not 
designed  merely  to  raise  a  presumption  of 'payment  of  a  just  debt,  from 
lapse  of  time;  but  to  afford  seciuity  against  stale  demands,  after  the  true 
state  of  the  transaction  may  have  been  foigotten,  or  be  incapable  of  ex- 
planation, by  reason  of  the  death  or  removal  of  witnesses.  {360| 

An  exposition  of  the  statute  of  limitations,  which  is  connsteht  witii  its  true 

object  and  import,  is  that  expressed  by  this  Court,  in  the  case  of  Wetzell 

'  vs.  Bussard,  (11  Wheat.  309,)  **  an  acknowledgment  which  will  revive  the 

original  cause  of  action,  must  be  wiqwiUfied  and  uneondUUmal—W,  must 

sliow,  positively,  that  ihe  debt  ia  due,  in  whole  or  in  part.    If  it  be  con- 

,  nected  with  circumstances  which  in  any  manner  affect  the  claim,  or  if  it 
be  conditional,  it  may  amount  to  a  new  assumpsit,  for  which  the  old  debt 
is  a  sufficient  consideration ;  or  if  it  be  construed  to  revive  the  original 
debt,  that  revii^  is  conditional,  and  the  performance  of  tiie  condition,  or 
a  readiness  to  perform  it,  must  be  shown."  }362{ 

If  the  bar  of  the  statute  is  sought  to  be  removed  bv  the  proof  of  a  new  pro- 
mise, that  promise,  as  a  new  cause  of  action,  ougnt  to  be  proved  in  a  clear 
and  explicit  manner,  and  be  in  its  terms,  unequivocal  and  determinate; 
and  if  any  conditions  are  annexed,  thcf^  ought  to  be  fthown  to  be  peiformed. 
13621 
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IT  there  be  no  ezpren  promise,  but  a  promiie  is  to  be  raised  by  impfication 
d  lawy  frotb  the  acknowledgment  of  the  pi^*  such  aeknowledginent 
ought  to  contain  an  unqualified  and  direct  admisaon,  of  a  present  subsist- 
ing debt,  which  t])e  partjf  is  liable  and  willing  to  pay.  If  tncto  be  aoeoni- 
pan^j^ing  circumstancesi  .which  repel  the  presumption  of  a  promise  or  in- 
tention to  pay*  if  the  expression  be  eauivocal,  vague,  or  indeterminate, 
leading  to  no  certain  conchision,  but  at  best  to  probable  inferencw,  which 
may  anect  different  minds  in  different  ways;  they  ought  not  to  go  to  » 
Jury  as  evidence  of  a  new  promise,  to  revive  the  cause  of  action. '  |362} 

Thcl  decisions  of  the  Courts  of  Kentucky,  giring  a  oonstnittion  to  the  statute 
of  limitations  of  that  state,  are  in  accordmioe  with  the.  pciiSeiplci  which 
have  been  sanctioned  bv  this  Court  I'hose  decisions  evince  a  strong  dis- 
position of  the  Courts  of  Kentucky  to  restrict,  within  vety  close  limits,  any 
attempt  to  reiave  debts  by  implied  promises  resulting  from  acknowledg- 
ments or  other  confesnons  by  parol.  It  is  the  duty  of  this  Courts  in  a  case 
arising^  in  Kentucky,  to  follow  out  the  spirit  of  those  decisions  so  fiir  as  the 
Court  is  enabled  to  gather  the  pijnciples  on  which  they  aie  founded.  {3631 

|n  the  construction  of  local  statutes,  this  Court  has  been  in  tiie  hiKbit  of  fol- 
lowing the  judgments  of  local  tribunals.  {363} 

The  admission  of  a  party  of  the  existence  of  an  unliquidated  account^  on 
whicli  something  is  due  to  the  plaintiff,  but  no  specific  balance  is  admitted, 
and  no  document  produced  at  the  time,  hom  which  it  can  be  ascertained 
what  the  parties  understood  the  balance  to  be,  would  not,  by  the  Courts 
of  KentuckjTt  be  beld,sufiiciftnt  to  take  the  case  out  of  the  statute^  and  let 
in  the  plaintiflT  to  prote,  c&unde,  any  balance,  however  luf^  it  may  be..  It 
is  indispensable  f6r  the  party  to  prove,  by  independent  evidence^  the  ex- 
tent of  the  balance  due  to  him,  before  there  can  arise  mny  promise  to  pay 
it  as  a  subsisting  debt.  {365} 

Tlie  acknowledgment  of  a  debt  by  one  partner,  after  «  dissolution  of  die  oo- 
partnership,  is  not  sufficient  to  take  tke  case  out  of  the  statute^  as  to  the 
other  partners.  {373  { 

A  dissolution  of  partnership  puts  an  end  to  the  authority  of  one  partner  to 
bind  the  other;  it  operates  as  a  rovocation  of  aU  power  to  create  new  con- 
tracts, and  the  right  of  partners  as  such,  can  extend  no  Auther  than  to 
settle  the  partnership  concerns  already  existing,  and  distribute  the  re- 
maining fundst  and  this  right  may  be  restrained  by  the  delegation  of  this 
authority  to  one  partner.  {370} 

After  a  dissolution  of  a  partnenliip,  no  partner  can  create  a  cause  of  action 
a^nst  the  other  partners,  except  by  a  new  authority  communicated  to  / 
bim  for  that  purpose.  |373} 

li¥hen  the  statute  of  limitations  has  once  run  against  a  debt,  the  cause  of  ae- 
tion  against  the  partnership  is  gone.  {373} 

THIS  wad  a  writ  of  error  to  the  seventh  Circuit  Court  of  the 
United  States,  for  the  district  of  Kentucky,  sued  out  by  tke 
plaintiff  below ;  and  the  case  was  presented  for  the  considera- 
tion of  this  Court,  upon  a  bill  of  exceptions,  taken  by  the  plain- 
tiff in  error. 

An  action  of  assumpsit  was  instituted  against  Charles  Wil- 
kins,  Jonathan  Taylor,  James  Morrison,  Anthony  3utlef,  and 
Isaac  White,  in  1833.  The  defendants,  on  the  first  of  March 
1810,  by  articles  of  agreement,  under  their  respective  bands 
and  seals,  entered  into  a  partnership,  for  the  purpose  of  manu- 
facturing and  vending  salt,  at  Saline,  near  the  Wabash,  in  the 
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tben  Illinois  Territory,  under  the  fii*m  of  Jonathan  Taylor  & 
Co.;  and  the  object  of  this  suit  is  the  recovery  of  about  twenty 
thousand  dollars,  claimed  to  be  due  on  the  sale  and  delivery  of 
castbgs,  to  that  value  or  amount*  The  evidence  of  the  sale 
and  delivery  of  the  articles,  and  of  their  value,  was  complete; 
and  the  questions  which  were  presented  to  the  Court,  by  the 
record,  were »— 1st.  Upon  the  decision  of  the  Circuit  Court, 
against  the  admission  of  a  deposition,  wjbich  had  been  intended 
to  be  taken  in  conformity  with  the  provisions  of  the  Act  of  Con- 
gress of  the  24th  September  1789,  ch.  20,  and  in  reference  to  the 
taking  of  which  there  was  in  all  respects  a  compliance  with  the 
directions  of  the  Act,  with  the  exception,  that  the  deposition 
was  not  certified  to  have  been  reduced  to  writing  by  the  magis* 
trate,  or  by  the  deponent  in  his  presence;  and, 

2dly.  On  the  exclusion  of  certain  testimony,  and  the  validit]^ 
of  the  plea  of  the  statute  of  limitations,  upon  which  plea  the 
decision  of  the  Court  having  been  in  favour  of  the  defendants^ 
a  verdict  and  judgment  was  rendered  for  them. 

All  the  facts  Considered  as  proved  in  the  case,  and  also  the 
written  andi  documentary  testimony  essential  to  a  full  under- 
standing of  the  case  are  stated  at  length  in  the  opinion  of  the 
Court,  delivered  by  Mr.  Justice  Story. 

The  case,  for  the  plaintiff  in  error,  was  presented  to  the  Court 
by  Mr.  Rowan,  and  by  Mr.  Benton;  and  by  Mr.  Jones,  for  the 
defendants. 

For  the  plaintiff  in  error,  it  was  stated  »— 

1st  The  Court  erred  in  excluding  the  evidence  offered  by 
the  plaintiff,  to  take  the  case  out  of  the  statute  of  limitations. 

2d.  In  rejecting  the  deposition  of  John  Mockbee. 

1.  The  conversation,  proved  by  the  deposition  of  Patterson 
Baine,took  place  in  1818-1819,and  the  writ  was  issued  in  August 
1820;  and  the  language  of  Morrison,  one  of  the  defendants,  is 
sufficient  to  repel  the  plea  of  the  statute.  He  expressed  his 
willingness  *^to  settle  wUh  the  fUurU^^**  but  the  books-and  pa- 
pers of  the  concern  were  in  the  hands  of  Taylor.  He  said  ^^  he 
was  anions  that  the  plaintiff's  account  should  be  settled."  *^I 
know  we  are  owing  you.",  ^^I  am  getting  old,  and  I  wish  to 
have  the  business  settled."  He  proposed  to  give  the  plaintiff 
S7/)00,  in  satisfaction  of  the  claim. 

These  acknowledgments  are  sufficient,  On  authority,  to  main- 
tain this  suit.  The  letters  of  Butler  contain  equivalent  and  simi- 
lar expressions.  The  letter  of  Morrison  has  the  same  operation. 
2  Caimp.  11.  5  Binru  573, 580,  582.  4  Johu,  468.  2  T.  R.  660. 
Lloyd  v«.  Maund,  2  Tbtm/.  760,  in  which  a  new  trial  was  grant- 
ed«  because  the  Judge  at  MriPritiS  had  not  left  to  the  jury  for 
their  construction,  a  letter  which  contained  an  admission  that 
something  was  due.  All  the  cases  go  to  establish  the  principle^ 
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that  where  an  acknowledgment  is  proved,  the  jury  are  the  pro- 
per judges  of  its  effect     The  Court  can  only  say^  whether  it  is 
relevant  to  the  subject  matter^ 

Where  several  are  liable,  the  acknowledgment  of  one  will 
take  the  demand  out  of  the  sutute,  6  Joh$L  267.  2  Bay^  553. 
SiSTi?.  34a     ftlMn^.M%.SOmp.SSL    %  Camp.  11: 

Every  partnership  is,  quati,  a  corporation,  and  every  indivi- 
dual in  the  firm  a  corporator,  they  having  no  power,  by  dissolu- 
tion  of  the  same,  to  affect  the  rights  of  creditors,  and  they  con- 
tinue a  corporation  until  all  their  debts  are  paid.  Every  part- 
ner may  maintain  and  give  validity  to  the  contract  which  was 
entered  into  during  the  partnerships.  He  does'*  not  make  a 
new  contract  by  a  promise  after  the  dissoluUon  of  the  firm; 
but  only  continues  the  old  one.  The  tohole  act,  when  one  acts. 
There  is  no  agency  of  one  partner  for  another,  but  for  the 
whole,  where  one  acts.  Secondly.  The  deposition  of  John 
Mockbee  was  taken  according  to  all  the  essential  requisites  of 
the  Act  of  Congress.  It  is  certified  to  have  been  taken  in 
the  presence  of  the*  Mgistrate,  **  and  that  it  is  in  the  depo- 
nent's hand  writing;**  and  these  circumstances  show  a  conform- 
ity with  the  sutute. 

Mr.  Jones,  for  the  defendants  in  error. 

The  question  in  this  case,  is  whether  the  statute  of  limita- 
tions shall  be  restored  to  its  original  meaning.or  be  reduced, 
as  it  formerly  was  in  England,  to  a  nullity.  The  cases  erro- 
neously suppose  that  the  statute  proceeds  on  a  prc^jfumption  of 
a  debt.  Tb^  rule  should  be,  that  the  acknowledgment  should 
be  such  as,  in  itself,  will  support  the  claim,  and  thus  render 
any  evidence  of  the  original  debt  unnecessary.  The  ar^ment 
that  the  statute  only  prevents  the  remedy,  is  incorrect;  if  there 
is  no  remedy  .there  is  no  debt. 

The  evidence  does  not  show  an  acknowledgment  of  a  debt, 
but  expressions  of  a  wish  to  buy  peace;  afid  if  propositions 
were  made  for  a  settlement,  they  having  been  rejected,  the 
trai|sactions  of  the  parties  are  still  open.  The  original  doc- 
trine in  England  was,  that  there  should  be  a  new  consider- 
ation as  well  as  an  acknowledgment,  but  the  more  recent  cases 
require  an  acknowledgment  and  an  ejipre^s  prami$e  to  /Kiy,  Cle- 
mentson  V9.  Williams,  8  Cranch^  72.  Wetzell  v«.  Buzzard,  11 
JFheaLQ09. 

There  are  decisions  upon  this  point  in  the  state  of  Kentucky, 
whose  statute  is  now  to  be  construed.  Hardin'a  JRq^*  30SL  Har- 
rison vs.  Hanley,  1  Bibb^  445.  2  Bibb^  285.  3  Bibb^  271. 

2.  Whether  the  acknowledgment  of  a  retired- partner  will 
bind  the  other  partners  ?  The  acts  of  a  partncfiykmd  the  part- 
nership during  its  continuance,  because  each  partner  is  the 
agent  of  the  firm;  Whitcomb  and  Whiting,  2  Doug.  625.  After 
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dissolution,  payment  to  the  out  going  partner  is  invalid.  Afim^ 
tague  on  Partnerth^  19T.  The  acknowledgment  of  a  part- 
ner  to  take  a  case  out  of  the  statute,  is  a  new  contract,  and 
therefore  cannot  operate,  if  made  after  dissolution,  Montague, 
on  Part  125,  127.  Wxtsonon  Port.  448.  Jackson  v«.  Fairbanks, 
2  a  Black.  S40. 1  Bam.  ^  ML46S.  Norris  Peake*8  Evidence, 
423.  Wood  V8.  Braddick,  1  Taunion,  104. 

Secondly.  The  deposition  of  John  Mockbee  was  properly 
lejected.  Depositions  taken  under  the  Act  of  Congress  are 
expartCj  and  the  form  established  by  law  must  be  strictly  com- 
plied with.  The  Act  require^  that  the  deposition  shall  be 
tvritten  by  the  Judge  or  Justice  taking  it,  or  written  by  ths^  wit" 
nese  in  hue  praenee.  This  cannot  be  inferred,  and  mu^t  be  stat- 
ed in  the  certificate. 

Mr.  Justice  Stobt  delivered  the  opicion  qf  the  Court. 

This  <:ause  comes  before  uS,  upon  a  writ  of  error  to  the  Cir- 
cuit Court  of  the  District  of  Kentucky.  The  original  action 
was  brought  by  the  plaintiffs  in  error,  against  the  defendants, 
on  the  16th  of  August  1820;  to  recover  the  value  of  certain 
iron  castings,  sold  and  delivered  to  them  by  the  plaintiff.  The 
defendants  pleaded  non  aseumpeerunty  and  non  aseumpeerwdy  with- 
in five  years;  (the  latter  being  the  time  prescribed  by  the  Ken- 
tucky statute  of  limitations,  in  cases  of  this  nature;)  upon 
which  pleas,  the  parties  were  at  issue;  and  at  the  trial,  a  ver- 
dict was  returned  by  the  jury  for  the  defendants;  .upon  which, 
judgment  passed  in  their  favour.  A  bill  of  exceptions  was  tar 
ken  to  certain  points,  ruled  by  the  Circuit  Court  at  the  trial ; 
and  the  validity  of  these  exceptions,  has  constituted  the  ground 
of  the  argument  for  the  reversal,  which  has  been  insisted  on 
in  this  Court. 

The  first  objection  urged,  is  the  exclusion  of  the  deposition 
of  a  Mr.. Mockbee,  which  was  offerad  by  the  plaintiff  as  testis 
mony  in  the  cause.  The  reason  assigned  for  the  exclusion,  is, 
that  there  was  no  proof  by  the  certificate  of  the  magistrate,  or 
otherwise,  that  the  deposition  was  reduced  to  writing,  in  the 
presence  of  the  roagisrrate.  This  is.  a  point  altogether  depend- 
ant upon  the  construction  of  the  Act  of  Congress  of  the  4th  of 
September  1789,  ch.  20;  under  the  authority  of  which  the  de- 
positii>n  purports  to  be  taken.  The  authority  to  take  testimo* 
ny  in  this  manner,  being  in  derogation  of  the  rules  of  the  com- 
mon law,  has  always  been  consti*ued  strictlyi  and,  therefore,  it 
is  necessary  to  establish,  that  all  the  requisites  of  the  law 
have  been  complied  with,  before  such  testimony  is  admissible. 
The  Act  of  Congress  provides,  "  That  every  person  deposing 
as  aforesaid,  shall  be  carefully  examined  and  cautioned,  and 
sworn  or  affirmed,  to  testify  the  whole  truth,  and  shall  Riib- 
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scribe  the  teathnoiiy  by  him  or  her  gpiven,  after  the  same  shall 
be  reduced  to  writing ;  which  shall  be  done  only  by  the  magis- 
trate, taking  tlie  deposition,  or  by  the  deponeni  tn  hi$  nrtaence. 
And  the  deposition,  so  taken,  shall  be  retained  by  such  magis- 
trate,  until  he  deliver  the  same  with  his  own  hand  into  the 
Court  for  which  they  are  taken;  or  shall,  together  with  a  cer- 
tificate of  the  reasons  as  aforesaid  of  their  being  taken,  and  of 
the  notice,  if  any  was  given  to  the  adverse  party,  be  by  him  the 
said  magistrate,  sealed  up,  and  directed  to  such  Court;  and 
I'emain  under  his  seal,  until  opened  in  Court." 

Without  doubt,  the  certificate  of  the  magistrate  is  good  evi- 
dence of  the  facts  stated  therein,  so  as  to  entitle  the  deposition 
to  be  read  to  the  jury;  if  all  the  necessary  facts  are  there  suffi- 
ciently disclosed.  It  is  not'  denied,  that  the  reducing  of  the 
deposition  to  writing,  in  the  presence  of  the  magistrate,  is  a 
fact  made  material  by  the  statute,  and  that  proof  of  it,  is  a  ne- 
cessary preliminary  to  the  right  of  introducing  it  at  the  tnaL 
But  it  is  supposed  thilt  sufficient  may  be  gathered  by  intend- 
ment from  U\e  certificate  of  the  magistrate,  to  justify  the  pre- 
sumption that  it  was  done.  The  certifica  e  is  ifi  these  wordaf; 
*^  State  of  Tennessee,  Dickson  County,  s&.  At  Charlotte,  in 
said  County,  on  the  fourth  day  of  July  1822,  before  me,  James 
M.  Ross,  Justice  of  the  peace,  and  one  of  the  Judges  of  the 
County  Court  of  Dickson  County;  came,  personatty,  John 
Mockbee,  being  p^bout  the  age  of  fifty-one  years,  and  after  be- 
ing carefully  examined  and  cautioned,  and  sworn,  to  testify  the 
whole  truth,  did  subscribe  the  foregoing  and  annexed  deposi- 
tion, after  the  same  was  reduced  to  writing,  by  him  in  his  own 
proper  hand. "  The  certificate  then  proceeds  to  state  the  rea- 
son for  taking  the  deposition,  Sec  in  the  usual  form.  It  is  re- 
markable that  the  certificate  follows  throughout,  with  great  ex- 
actness of  terms,  every  requisition  in  the  statutic,  with  the  ex- 
ception as  to  the  deposition  being  reduced  to  writing  in  the 
presence  of  the  magistrate;  and  it  is  scarcely  presumable,  that 
this  was  accidentally  omitted.  At  all  events,  every  word  in 
the  certificate  may  be  perfectly  true,  and  yet,  the  deposition 
may  not  have  been  reduced  to  writing  in  the  ma^strate's  pre- 
sence. If  this  be  so,  then '  there  can  arise  no  just  presump- 
tion in  favour  of  it.  And  we  think,  in  a  case  of  this  nature ; 
where  evidence  is  sought  to  be  admitted,  contrary  to  the  rules 
of  the  common  law ;  something  more  than  a  mere  presump- 
tion, should  exist  that  it  was  nghtly  taken.  There  ought  to 
be  direct  proof,  that  the  requisitions  of  the  statute  have  been 
full^  complied  with.  We  are  therefore  of  opinion  that  the  de- 
position was  properly  rejected. 

.  The  more  important  question  in  the  cause,  is  that  relative 
fo  the  evidence  mtrodi^ced  to  repel  the  plea  of  the  statute  of 
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UmitationsL  In  the  course  of  the  trial,  the  plaintiiT  read  to  the 
jury  certain  articles  of  copartnership,  made  between  the  de- 
fendants in  March  1810;  whereby  the  defendants  entered  into 
a  joint  trade  and  partnership,  in  the  mahufactaring  of  saltj  at 
a  place  known  by  the  name  of  the  United  States'  Saline,  near 
the  Wabash  River  Within  the  Illinois  Territory,  for  the  term 
of  three  years,  then  next  ensuing,  under  the  style  of  Taylor^ 
Wilkins  &  Ca  He  also  gave  evidence,  that  large  quantities  of 
iron  castings  had  been  sold  and  delivered  by  him  to  the  compa- 
ny, during  the  term  of  the  copartnership.  He  then  introduced 
the  testimony  of  one  Patterson  Baine,  who  stated,  ^^that  some 
time  in  the  year  1818,  or  1819,  the  plaintiff.  Bell,  came  to  his 
house,  in  Lexington,  and  stated,  that  he  had  again'  come  up, 
to  endeavour  to  get  the  amount  of  his  account  from  the  de- 
fendants. He  requested  the  witness  to  go  with  the  plaintiff  to 
CoL  Morrison's,  (one  of  the  defendants,^  on  that  busmess..  The 
witness  went.  The  plaintiff  and  Morrison  had  a  good  deal  of 
conversation,  on  the  subject  of  the  plaintiff's  account  against 
the  Saline  Company  for  metal  furnished,  which  is  not  recol- 
lected by  the  witness.  The  witness  recollects,  that  Morrison 
stated,  that  the  books  and  papers  relative  to  the  plaintiff's  claim 
were  in  the  hands  of  Jonathan  Taylor,  (one  of  the  defendants^) 
which  put  it  out  of  his  power  to  settle  the  account  at  that  time, 
and  expressed  a  willingness,  biit  for  that  reason,  to'settle  with  the 
plaintiff.  The  plaintiff  bade  him  good  bye,  and  declared  that 
that  was  the  last  time  he  should  ever  apply  for  a  settlement  of 
his  accoiint.  The  plaintiff  then  left  the  house  of  Morrispn, 
and  returned  with  the  witness  to  his  house,  where  he  remained 
until  after  breakfast  on  the  next  day; — that  shortly  after  brenk- 
fast,  Morrison  c^me  to  the  hou$e  of  the  witness,  and  said  to  Btllt 
(the  plaintiff,)  that  he  was  very  anxious,  that  his,  (the  plain- 
tiff's) account,  should  be  settled ;  adding,  **  I  know  we  are  qw« 
ing  you,  and  I  am  anxious  it  should  be  settled."  He  then  men- 
tioned to  the  plaintiff,  that  he,  (Morrison,^  was  getting  old, 
and  did  not  like  to  have  such  things  hanging  over  him,  and 
wished  to  have  the  business  settled,  and  to  have  done  with  it. 
He  then  proposed  to  give  the  plaintiff  seven  thousand  dollars, 
and  close  the  business.  The  plaintiff  refused  to  lake  it,  and 
they  parted; — ^that  no  account,  or  papers  of  any  kind,  were 
shown  or  produced  by  Bell,  at  the  time  of  these  conversations 
with  Morrison ;  but  he  understood  the  conversations  to  r^ate 
to  the  claim  for  castings,  furnished  by  him  to  the  pompany 
of  Taylor,  Wilkins  and  others.  The  witness  observed  to  the 
plaintiff,  after  Morrison's  departure,  that  he  should  have  taken 
Morrison's  offer;  that  **  a  half  loaf  was  better  than  no  '  ead.'* 
The  plaintiff  also  introduced  certain  letters  written  by  Morri- 
son trod  Butler,  (two  of  the  defendants,)  ^o  him.   The  first  was 
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a  letter  from  Morrison,  dated  2d  of  October  1814;  and  it  cos« 
tains,  among  others,  the  following  expressions:—*^!  wish 
whatever  is  due  to  you  should  be  paid;^I  have  once  more  to 
ask  you  to  foUow  the  advice  I  am  about  to  offer,  viz:  to  come 
up' here,  without  delay,  (as  CoL  Butler  may  be  soon  ordered 
off,)  andfl  cannot  Uelieve  your  present  suit  will  answer  any  pur- 
pose," Sec.  &Ci*:  **It  is  not  our  wish  to  keep  from  you,  what- 
ever may  be  your  just  due.  We  have  sent  for  the  company 
booVs  some  two  or  three  weeks  since;  they  will  come  to  Louis- 
ville by  water;  and  on  ypur  and  Mr.  Wheatley's  being  th^rc, 
1  have  no  doubt  but  your  account  can  be  adjusted;  and  that, 
more  to  your  satisfaction,  than  it  ever  can  be  from  the  result 
of  your  suit,"  Sec.  **I  wish  your  account  settled;  and,  I  have 
no  hesitation  in  saying,  on  your  coming  here,  it  will  be  done." 
The  next  was  a  letter  from  Butler,  dated  26th  October  1817,  in 
which  he  informs  the  plaintiff,  that,  on  the  20th  of  November, 
Messrs.  Morrison  and  Wilkins  will  be  at  Hopkinsville,  **for 
the  purpose  of  adjusting  some  of  the  affairs  or  the. old  Saline 
Company,"  &c.;  and  desires  that  he  **will  be  present,  in  or- 
der that  a  settlement  may  be  effected,  if  possible,  of  the  ac- 
count which  you,  (he,)  set  up  against  the  company."  The 
next  is  from  Butler,4&ted  the  8th  of  November  1817,  again 
mentioning  the  intended  meeting  on  the  20th  of  November,^ for 
the  purpose  of  adjusting  our  old  account  with  you;"  and  he 
adds,  **I  hope,  therefore,  you  will  be  at  Hopkinsville,.  for 
the  purpose  of  enabling  us  to  settle  this  old  affair,  to  which,  I 
am  sure,  all  must  be  most  anxious."  The  next  is  from  Butler, 
dated  2Sd.of  October  1818,  in  which  he  alludes  to  a  complaint 
made  by  the  plaintiff,  of  Butler's  absence  from  home  on  the 
5th  of  the  same  month,  when  the  plaintiff  called  there,  and  re- 
minds the  plaintiff  of  a  conversation  they  had  at  th^  Green- 
ville Springs,  *<  abput  a  day  of  meeting  to  adjust  the  account 
between  the  former  Salive  Company  and  yourself,"  and  ex- 
cuses himself  for  his  absence.  He  adds,  *^  I  have  now.  Sir, 
attended  at  three  places,  upon  three  appointments  made  by  your- 
self and  myself^  without  being  able  to  have  a  meeting,  he  If 
it  would  suit  you  to  be  at  Frankfort,  during  the  sitting  of  the 
legislature,  we  might  possibly  come  to  some  understanding  on 
the  subject."  The  next  is  a  letter  from  Jonathan  Taylor,  (olte 
of  the  defendants,)  to  the  plaintiff,  dated  IS^h  March  1818,  in 
which  he  says,  '*  I  received  a  letter  last  Monday  from  CoL  But- 
ler, inviting  me  to  attend  an  appointment  with  you  at  Hopkinsr 
yille,  on  the  26th  of  this  month,  for  the  purpose  of  adjusting 
the  old  company  account  I  shall  endeavour  to  attend  at  that 
time,  when,  if  we  can  make  an  arrangement,  equally  mutual,^for 
the  metal  I  may  htrec^er  want,  it  can  be  done."  Other  lettei^s 
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pf  Taylor  were  read  in  evidence,  but  they  all  bear  date  in  the 
yean^l811,and  1812. 

It  vas  further  proved,  that  the  plaintiff  was  present  in  1814, 
■when  the  Saline  and  impcpvements  wei^e  delivered  over  to 
Bates  the  succeeding  lessee;  and  that  the  plaintiff  was  tihen 
apprized,  that  the  term  of  the  defendants,  as  lessees,  had  ter- 
minated. After  the  evidence  on  the  part  of  the  plaintiff  was 
closed,  the  defendants'  counsel  moved  the  Court  to  exclude  the 
testimony  of  Patterson  Baine,  and  all  the  letters  bearing  date 
within  five  years  before  the  bringing  of  this  suit,  offered  by  the 
plaintiff^  to  show  a  promise  on  the  part  of  the  defendants,  or 
any  one  of  them,  or  any  member  of  said  firm  or  partnership, 
within  five  years  next  before  the  commencement  of  this  suit; 
and  the  Court  so  excluded  from  the  jury  the  evidence  of  the 
said  Bane,  and  all  the  letters  dated  within  five  years  aforesaid, 
ten^ng  to  prove  a  promise  in  five  vears,  next  before  the  com- 
mencement of  this  suit,  by  the  defendants,  or  either  of  them, 
or  any  member  of  said  firm  or  partnership,  as  prayed  by  the 
defendants'  counsel;  and  decided,  that  *^  there  was  no  sufficient 
evidence  or  admissions  by  the  defendants,  or  either  of  them, 
or  any  member  of  said  fii*m  or  partnership,  to  prove  such  a 
promise,  in  five  yeara  before  the  commencement  of  this  suit, 
as  would  take  the  case  out  of  the  statute  of  limitations,  or 
should  be  left  to  the  jury,  as  conducing  to  that  effect"  To 
which  opinion  of  the  Court  the  pluntiff  filed  his  bill  of  excep- 
tions; and  the  correctness  of  this  -opinion  has  constituted  the 
main  ground  of  the  elaborate  argument  at  this  bar. 

Two  points  are  necessarily  involved  in  the  discussion  of  this 
opinion.  The  first  is,  whether  the  evidence  so  excluded,  (sup- 
posing it  to  be,  in  all  other  respects,  unobjectionable,)  was  com- 
petent, in  point  of  law,  to  have  been  left  to  the  jury  to  infer  a 
promise  sufficient  to  take  the  case  out  of  the  statute  of  limita- 
tions. The  second  is,  whether,  supposing  it  would  be  compe- 
tent, in  ordinary  cases,  the  fact  that  it  was  the  acknowledgment 
or  promise  of  one  partner,  after  the  dissolution  of  tbe  partner- 
ship, did  not  justiiy  its  exclusion,  as  incompetent  evidence  to 
bind  the  other  partners. 

Th^  statute  of  limitations  of  Kentucky,  is  substantially  the 
same  with  the  statute  of  21  of  James,  ch.  16,  with  the  excep- 
tion, that  it  substitutes  the  term  of  five  years  instead  of  six. 
The  English  decisions  have,  therefore,  been  resorted  to,  upon 
the  present  occasion,  as  illustrative  of  the  true  construction  of 
the  statute,  and,  in  this  view,  are  doubtless  entitled  to  great 
consideration.  They  are  not,  however,  and  cannot  be  consi- 
dered as  conclusive  authority,  upon  the  construction  of  the  sta- 
tute passed  by  a  state,  upon  the  like  subject ;  for  this  justly  be- 
tong9  to  the  local  state  tribunals,  whose  rules  of  interpreta 
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tion  mtist  be  presumed  to  be  founded  upon  a  more  ju^t  and  ac? 
curate  view  of  their  own  jurisprudence,  than  those  of  anf  fo* 
reig:n  tribunal,  however  respectable.  If,  therefore  upon  exa- 
mination it  shall  be  found,  that  the  doctrine«of  the  Kentucky 
Courts,  upon  this  subject,  are  irreconcilable  with  those  deduce, 
ed  from  the  statute  of  James,  this  Court  would,  in  conformity 
with  its  general  practice,  follow  the  local  law,  and  administer 
the  same  justice  which  the  state  Court  would  administer  be- 
tween the  same  parties. 

It  has  often  be^en  matter  of  regret,  in  modem  times,  that,  in 
the  construction  of  the  statute  of  limitations,  the  decisions  had 
not  proceeded  upon  principles  better  adapted  to  carry  into  ef- 
fect the  real  objects  of  the  statute;  that,  instead  of  being  vieW' 
ed  in  an  unfavourable  light,  as  an  unjust  and  discrcditiSrfe  de- 
fence, it  had  received  such  support,  as  would  have  made  it, 
what  it  was  intended  to  be,  emphatically,  a  statute  of  repose. 
It  is  a  wise  and  beneficial  law,  not  designed  merely  to  raise  a 
presumption  of  payment  of  a  just  debt,  from  lapse  of  time, 
out  to  afford  security  against  stale  demands,  after  Uie  true  state 
of>the  transaction  may  have  been  forgotten,  or  be  incapable  of 
explanation,  by  reason  of  the  death  on  removal  of  witnesses. 
It  has  a  manifest  tendency  to  produce  spf  edy  settlements  of  ac« 
counts^  and  to  suppress  those  prejudices  which  may  rise  up  at 
a  distance  of  time,  and  baffle  every  honest  effort  to  counteract 
or  overcome  them.  Parol  evidence  may  be  offered .  of  con- 
fessions, (a  species  of  evidence  which,  it  has  been  often  ob- 
served, it  is  hard  to  disprove,  and  easy  to  fabricate,)  applicable 
to  such  remote  times,  as  may  leave  no  means  to  trace  the  na- 
ture, extent,  or  origin  of  the  claim,  and  thus  open  the  way. to 
the  most  oppressive  charges.  If  we  proceed  one  step  furtlier, 
and  admit  that  loose  and  general  expressions,  from  which  a 
probable  or  possible  inference  may  be  deduced  of  the  acknow- 
ledgment of  a  debt,  by  a  Court  or  jury;  that,  as  the  language 
of  some  cases  has  been,  any  acknowledgment,  however  alight, 
or  any  statement  not  amounting  to  a  denial  of  tke  debt;  that 
any  admission  of  the  existence  of  an  unsettled  account*  with- 
out any  specification  of  amount  or  balance,  aiid  however  inde- 
terminate and  casual,  ai*e  yet  sufficient  to  take  the  case  out  of 
the  statute  of  limitations,  and  to  let  in  evidence,  ^tmde,  to 
establish  any  debt,  however  large,  and  at  whatever. distance  of 
time;  it  is  easy  to  perceive,  that  the  wholesome  objects  of  the 
statute,  must  be,  in  a  great  measure,  defective;  and  the  statute 
virtually  repealed. 

The  English  decisions  upon  this  subject,  have  gone  great 
lengths-— greater,  indeed,  in  our  judgment,  than  any  sound  in- 
terpretation of  the  statute  will  warrant;  and,  in.  some  instan- 
ces, to  an.extent  which  is  irreconcilable  with  any  just  princi- 
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pie.  There  appears,  at  present,  a  disposition  on  the  part  of 
the  English  Courts  to  retrace  their  steps;  and,  as  far  as  they 
may,  to  bring  back  the  doctrine  to  sober  and  rational  limits. 
The  American  Courts  have  evinced  a  like  disposition.  In  the 
recent  case  of  Bangs  vs.  Hall,  ^Picker.  Rep.  368,  the  principal 
cases  were  reviewed  by  the  Supreme  Court  of  Massachusetts ; 
and  it  was  held,  that  to  ti^ke  a  case  out  of  the  statute,'  there 
must  be  an  unqualified  acknowledgmem,  not  only  of  the-  debt 
as  originally  due,  bi^t  that  it  continues  so;  and  if  there  has  been 
a  conditional  promise,  that  the  condition  has  been  performed 
<^-Hi  doctrine,  quite  as  comprehensive,  has  been  asserted  in  the 
Supreme  Court  of  New-York.  The  subject  was  mucii  consi- 
dered in  the  case  of  Sands  V8,  Gelston,  15  Johns.  Rep.  51 1« 
where  Mr.  Chief  Justice  Spencer,  in  delivering  the  opinion  of 
the  Court,  said,  *^  that  if  at  the  time  of  the  acknowledgment 
of  the  existence  of  the  debt,  such  acknowledgment  is  qualified 
in  a  way  to  repel  the  presumption  of  a  promise  to  pay,  it  will 
not  be  evidence  of  a  promise  sufficient  to  revive  the  debt,  and 
take  it  out  of  the  statute."  In  consonance  with  this  pr4nciple, 
the  same  Court  has  held,  that  **  if  the  acknowledgment  be  ac^ 
companied  with  a  declaration  that  the  party  intends  to  rely  on 
the  statute  as  a  defence,  such  an  acki^owledgment  is  wholly  in- 
sttfTicient."*  In  the  case  of  Clementson  v«.  Williams,  8  Cranchf 
72,  this  Court  expressed  the  opinion  that  the  decisions  on  this 
subject  had  gone  full  as  far  as  they  ought  to  be  carried,  and 
that  the  Court  was  not  inclined  to  extend  them;  that  the  sta« 
tute  of  limitations  was  entitled  to  the  same  respect  with  otiier 
statutes,  and  ought  not  to  be  explained  away.  In  that  case,  an 
attempt  was  made  to  charge  a  partnership,  by  an  acknowledg- 
ment made  after  its  dissolution,  by  one  of  the  partners,  when 
an  account  was  presented  to  him,  that  ^*  the  account  was  due, 
and  he  supposed  it  had  been  paid  by  the  other  partner,  but  he 
had  not  paid  it  himself,  and  did  not  know  of  its  being  ever 
paid/'  It  was  held,  that  this  was  not  a  sufficient  acknowledge 
ment  to  take  the  case  out  of  the  statute.  The  Chief  Justice, 
in  delivering  tlie  opinion  of  the  Court,  said,  ^*  in  this  case  there 
is  no  promise,  conditional  or  unconditional,  but  a  simple  ac- 
knowlednnent  This  acknowledgment  goes  to  the  original 
justice  of  the  account.  But  this  is  not  enough.  The  statute 
of  limitations  was  not  enacted  to  protect  persons  from  claims 
fictitious  in  their  origin,  but  from  ancient  claims,  whether  well 
or  ill  founded,  which  may  have  been  dischai*ged,  but  the  evi- 
dence of  discharge  may  be  lost  It  is  not  sufficient  to  take  the 
case  out  of  the  Act,  that  the  claim  should  be  proved,  or  be  ac- 

•  See  ako  Brown  w.  Campbell,  1  Serg.  &  fiawle,  176.   Tries  n.  B<^ 
Vol.  I.  Z  z 
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knowledged  to  have  been  originally  just;  the  acknowledgment 
must  go  to  tlie  fact,  that  it  is  still  due." 

In  the  case  of  Wetzell  vs.  Bussard,  11  HT^eat.  S09,  the  sab- 
jcct  again  came  before  this  Court;  and  the  English  and  Ame- 
rican authorities  were  deliberately  examined.  The  Court  there 
expressly  held,  that  ^  an  acknowledgment  which  will  revive 
ihe  originM  cause  of  action,  must  be  unqualified  and  uncondi- 
tional. It  must  show,  positively,  that  the  debt  is  due,  in  whole 
or  in  part.  If  it  be  connected  with  circumstances,  which  in 
any  manner  affect  the  claim,  or  if  it  be  conditional,  it  may 
amount  to  a  new  asfwnpntj  for  which  the  old  debt  is  a  suffici- 
ent consideratibn;  or,  if  it  be  construed  to  revive  the  orieinal 
debt,  that  revival  is  conditional,  and  the  performance  of  the 
condition,  or  a  readiness  to  perform  it,  must  be  shown." 

We  adhere  to  the  doctrine  thus  stated,  and  think  it  the  only 
exposition  of  the  statute,  which  is  consistent  with  its  true  ob- 
ject and  import.  If  the  bar  is  sought  to  be  removed  by  the 
proof  of  a  new  promise,  that  promise,,  as  a  new  cause  of  ao- 
'tion,  ought  to  be  proved  in  a  clear  and  explicit  manner,  and  be 
in  its  terms  unequivocal  and  determinate;  and,  if  any  condi- 
tions are  annexed,  they  ought  to  be  shown  to  be  performed. 

If  there  be  no  express  promise,  but  a  promise  is  to  be  raised 
by  implication  of  law  from  the  acknowledgment  of  the  party, 
such  acknowledgment  ought  to  contain  an  unqualified  and  di- 
rect admission  of  a  previous,  subsisting  debt,  which  the  party 
is  liable  and  willing  to  pay.  If  there  be  accompanying  cir- 
cumstances, which  repel  the  presumption  ot  a  promise  or  in- 
tention to  pay ;  if  the  expressions  be  equivocal,  vague,  and  in- 
determinate, leading  to  no  certain  conclusion,  but  at  best  to 
probable  inferences,  which  may  affect  different  minds  in  differ^ 
ent  ways;  we  think  they  ought  not  to  go  to  a  jury  as  evidence 
of  a  new  promise  to  revive  the  cause  of  action.  Any  other 
course  would  open  all  the  mischiefs  against  which  the  statute 
was  intended  to  guard  innocent  persons,  and  expose  them  to 
the  dangers  of  being  entrapped  in  careless  conversations,  and 
betrayed  by  perjuries. 

It  may  be  that  in  this  manner  an  honest  debt  may  sometimes 
be  lost,  but  many  unfounded  recoveries  will  be  prevented ;  and 
viewing  the  statute  in  the  same  light,  in  which  it  was  viewed 
by  English  Judges  at  an  early  period,  as  a  beneficial  law,  on 
which  the  security  of  all  men  depends,  we  think  its  provbions 
ou^ht  not* to  be  lightly  overturned;  and  that  no  creditor  has 
a  right  to  complain  of  a  strict  construction,  since  it  is  only 
by  his  own  fault  and  laches,  that  it  can  be  brought  to  bear  in- 
juriously upon  him.  And,  if  the  early  interpretation  had  been 
adhered  to,  that  nothing  but  au  express  promise  should  take 
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a  case  out  of  the  statute,  it  is  far  from  being  certain,  that  it 
would  not  have  generally  been  in  promotion  of  justice. 

But  the  present  case  is  not  left  to  be  determined  solelj  upon 
genend  principles  and  au&orities.  There  is  a  series  ot  decis- 
ions of  the  Kentucky  Courts,  upon  the  construction  of  their 
own  statute  of  limitations,  which,  if  they  differed  from  those  of 
other  Courts,  would,  as  matter  of  local  law,  govern  thb  Court 
upon  the  present  occasion.  In  the  construction  of  local  sta- 
tutes we  have  been  in  the  habit  of  respecting  and  foUowihg  the 
judgments  of  the  local  tribunals. 

The  first,  and  leading  case,  is  Bell  vi.  Rowlands  Adm'jiis- 
trators,  in  Hardin's  Reports,  301.  In  that  case,  the  defendant 
made  an  acknowledgment,  ^*  that  he  had  once  owed  the  plain- 
tiff, but  he  supposed  l^s  brother  had  paid  it,  in  Virginia,  (the 
place  where  the  original  transaction  took  place,  in  the  year 
1785;)  and  if  his  brother  had  not  paid  it,  he  owed  it  yet'*  The 
Court  held  that  the  acknowledgment  was  not  sufficient  to  take 
the  case  out  of  the  statute;  that  the  defendant  was  not  bound 
to  prove  that  his  brothv  had  not  paid  the  debt;  that  the  law 
would  imply  a  promise,  only,  where  the  party  ought  to  pro- 
mise; and  that  the  defendant  ought  not  ^o  have  promised,  un* 
der  the  circumstances  of  that  case,  to  pay  a  debt  which  ho 
supposed  to  be  paid.  But  the  general  reasoning  of  the  Court, 
which  is  drawn  up  with  great  clearness  and  force,  goes  much 
further.  The  Court  said,  that  the  English  decisions  were  not 
obligatory  upon,  them,  in  the  construction  of  their  own  statute, 
although  similar  in  its  provisions  to  the  English  statute ;  and 
that  so  far  as  they  had  gone  upon  nice  refinements,  for  the  pur- 
pose of*  evading  the  statute,  thev  must  be  disregarded.  If 
the  slightest  acknowledgment;  if  strained,  constructive  ac- 
knowledgments and  promises,  are  held  sufficient;  it  must  mul- 
tiply litigation,  produce  endless  uncertainty,  and  it  is  to  be 
feared,  a  fruitAtl  crop  of  perjuries. 

Slight  circumstances,  and  a  man's  loose  expressions,  would  bo 
construed  into  a  full  acknowledgment  of  the  debt,  when  he 
himself  neither  intended  to  make,  nor  understood  himself  as 
making  any  acknowledgment  at  all.  Instances  of  this  sort  are 
frequent  ih  the  books;  but  the  example  is  too  dangerous  to  be 
countenanced.  And  the  Court  further  declared,  **upon  the 
whole,  we  are  of  opinion  that  the  only  safe  rule  that  can  be 
adopted,  capable  of  any  reasonable  certainty,  is,  that  in  order 
to  take  the  case  out  of  the  statute  of  limiutions,  an  exprets  ac- 
knowledgment of  the  debt,  as  a  debt  due  at  the  time,  coupled 
with  the  original  consideration;  or  an  expreu  promise  to  pay 
it;  must  be  proved  to  have  been  made,  within  the  time  prc- 
.scribed  hy  the  statute. 

There  was  another  point  in  the  case,  deserving  of  notice^. 
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which  was,  whether  the  Court  ought  to  hare  instructcil  the 
jury  as  to  the  law  of  the  case,  and  then  have  left  it  with  them 
to  determine,  whether  an  acknowledgment  of  the  debt,  and  a 
promise  to  pay  it,  had  been  proved  to  have  been  made  within 
the  five  years;  upon  which  it  was  held,  that  it  was  competent 
for  the  Court,  either  to  do  so,  or,  (as  it  did  in  that  case,)  ta- 
king fhe  whole  of  the  evidence  on  the  part  of  the  plaintiff  as 
true,  and  the  facts  sworn  to  by  the  witnesses  as  sufficiently 
proved,  to  instruct  the  jury  as  to  the  law  arising  upon  those 
facts. 

This  case  has  never  been  departed  from  in  Kentucky,  and 
has  been  frequently  recognised.  In  Harrison  vs.  Kandley,  (1 
Bibb  B.  443,)  the  plaintiff,  to  take  the  case  out  of  the  statute, 

Produced  a  witness,  who  swore,  **  that  some  time  in  May  or 
une  179G,  he  presented  an  account  to  W.  H.  (the  defendant) 
amounting  to  J825(),  or  J8260;  that  H.  objected  to  certain  iir- 
ticles  in  the  said  account;  and  after  the  said  articles  were 
stricken  out  of  the  account;  H.  then  acknowledged,  if  was  all 
right.  The  Court  below  ruled  that  this  was  such  an  acknow- 
ledgment as  took  the  case  out  of  the  statute,  but  the  decision 
was  reversed  by  the  Court  of  Appeals.  Mr.  Chief  Justice 
Bibb,  in  delivering  -the  opini9n  of  the  Court,  adverted  to  the 
case  of  Bellv^.  Rowlands  administrators;  and  recognised  its 
authority  in  the  fullest  terms.  And  after  expressing  a  doubt, 
whether  an  implied  promise  would  not  be  barred  by  the  statute," 
he  proceeded  to  say,  '^  Be  that  as  it  may,  mere  loose  expres- 
sions and  vague  acknowledgments  will  not  suffice.  The  ac- 
knowledgment from  which  the  law  is  to  raise  a  promise,  con- 
trary to  the  provisions  of  the  statute,  must  be  clear  and  ex- 
press, where  the  n  ind  is  birougbi'directly'to  the  point,  debt  or 
no  debt,  at  the  present  time;  liot  whether  'the  debt  was  once 
an  existing  debL  That  the  law  will  argumentatively  make  it 
a  debt,  in  prsesenli,  if  the  party  does  not  in  his  acknowledg- 
ment say  it  is  not,  or  prove  payment;  is  a  proposition,  that 
cannot  be  granted  in  opposition  to  the  provisions  of  the  sta- 
tute. Where  the  limitation  has  run,  to  get  clear  of  it,  the 
whole  burthen  of  proof  is  thrown  on  the  plaintiff,  to  prone  a 
good  and  e^Asisting  debt^  and  a  promise  to  pay  within  the  period 
prescribed  to  his  action.  The  acknowlecigment  of  H.  does 
not  come  up  to  this  requisition.  There  was  no  express  pro- 
mise to  pay ;  there  was  no  express  acknowledgment  of  a  then 
subsisting  debt;  there  was  no  assent  to  pay.  ^H.  then  ac- 
knowledged the  amomU  was  all  riglii^*'  is  too  loose,  vague,  and 
indefinite  an  acknowledgment  to  revive  a  transaction,  and  put 
it  under  investigation  again,  after  the  law  had  closed  it  That 
the  amount  was  right,  could  be  true,  and  might. well  be  ao* 
knowledged,  if  the  articles  bad  been  truly  noted  notwithstand* 
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ing  the  party  might  have  paid  it,  or  was  unwilling  to  acfcnow- 
ledpie  it  as  a  debt  then  subsisting;  and  that  is  the  point  to 
which  an  express  acknowledgment  should  have  been  proved.'* 
This  is  certainly  a  very  strong  case  to  illustrate  the  rule,  adopt- 
ed  in  Kentucky. 

In  Gray  V8.  Lawridge  (2  Bibb  R,  284,)  it  was  proved  on  the 
trials  that  the  party  had  admitted  the  justice  ot  the  account 
within  five  years,  and  that  it  might  go  in  discharge  of  the  in- 
terest due  on  a  bond  of  the  defendant,  on  which  the  suit  was 
brought  by  the  plaintiff.  The  witness  did  not  know  the  par- 
ticular items  of  the  account,  nor  the  amount  thus  acknowledg- 
ed by  the  plaintiff.  The  Court  held,  thai  the  acknowledgment 
did  not  go  further,  than  that  the  demand  should  be  allowed  in 
payment  of  the  interest;  and  that  so  much  as  the  party  could 
show  of  a  debt  due  lo  him  not  exceeding  the  anunmt  of  the  inter- 
est  then-due,  was  taken  out  of  the  statute,  and  no  further.  In 
Ormsby  vs.  Letcher,  (3  Bibb  R.  269,)  it  was  decided,  that  an 
agreement  of  the  defendant  within  five  years,  tl\at  a  settlement, 
made  with  thf  brother  of  the  defendant  should  be  subject  to 
the  examination  of  either  party,  did  not  take  the  case  out  of 
the  statute.  It  may  be  inferred,  that  it  was  a  settlement  of 
accounts  between  the  parties,  and  that  the  action  was  brought 
for  the  balance  due  to  the  plaintiff;  although  the  report  does 
not  so  state.  The  Court  said,  ^^  this  agreement  does  not  con- 
tain an  acknowledgment  of  a  subsisting  demand,  and  a  promise 
to  pay  in  consideration  thereof."  The  language  of  this  case,  as 
well  aa  that  in  Harrison  vs.  Handley,  might  lead  to  the  im- 
pression, that  the  Court  thought  that  an  acknowledgment  of  a 
subsisting  debt,  was  not  alone  sufficient;  but  that  there  must  be 
also  a  promise  to  pay -the  debt  But,  perhaps  it  is  more  cor- 
rect to  construe  it  as  importing  no  more  than  that  there  must 
be  such  an  acknowledgment,  coupled  with  circumstances,  from 
which  a  promise  to  pay  would  naturally  and  irresistibly  be 
unplied. 

These  are  all  the.  decisions,  which  we  have  met  v^ith  in  the 
Kentucky  Reports  on  this  point.  They  evince  a  strong  dispo- 
sition, ia  thfi  £ourls  of  that  state,  to  restrict,  within  very  close 
limits,  every  attempt  to  revive  debts  by  implied  promises,  re- 
sulting from  acknowledgments  and  other  confessions  by  parol. 
It  is  our  duty  to  follow  out  the  spirit  of  these  decisions,  so  far 
as  we  are  enabled  to  gather  the  principles  on  which  they  are 
founded,  and  to  apply  them  to  the  case  at  bar. 

The  evidence  in  the  case  at  bar,  resolves  itself  into  two  heads ; 
first,  whether  the  admission  of  a  party  of  the  existence  of  an 
unliquidated  account,  on  which  .something  is  due  to  the  plain- 
tiff, but  no  specific  balance  is  admitted,  and  no  document  pro- 
4uced  at  the  tim^  from  which  it  can  be.  ascertained  what  the 


Digitized  by 


Google 


366  SUPREME  COURT* 

(Ben  ff.  lioniioii et  al.) 

partid  understood  the  balance  to  be;  is  sufficient  to  take  the. 
case  out  of  the  statute,  and  let  in  the  plaintiff  ioprort^  divandt^ 
any  balance,  however  lar^itmay  be:  secondly,  if  not,  whether 
the  admission  on  the  part  of  Morrison,  of  his  willingness  to  pay 
r,000  dollars,  and  close  the  business,  might  (under  all  the  cir- 
cumstances,) entitle  the  plaintiff  to  recover  that  amount,  and 
thus  to  furnish  a  just  objection  to  the  ruling  of  the  Circuit 
Court. 

In  both  of  these  views,  the  case  is  not  without  its  difficulties; 
and  the -Kentucky  decisions  present  no  authoritv  directly  in 
point.  The  evidence  is  clear  of  the  admission  ot  an  unsettled 
account,  as  well  from  the  letters  of  Butler,  as  the  conversation 
of  Morrison.  The  latter  acknowledged  that  the  partnership 
*^was  owing'*  the  plaintiff;  "but  as  he  had  not  the  books,  he 
cDuld  not  settle  with  him.  If  this  evidence  stood-alone,  it  would 
be  too  loose  to  entitle  the  plaintiff  to  recover  any  taing.  The 
language  might  be  equally  true,  whether  the  debt  were  one  dol- 
lar or  ten  thousand  dollars.  It  is  indispensable  for  the  plaintiff 
to  go  further,  and  to  establish,  by  independent  evidence,  the 
extent  of  the  balance  due  him,  before  there  can  arise  any  pro« 
mise  to  pay  it  as  a  subsisting  debt  The  acknowledraient  of 
the  party,  then,  does  not  constitute  the  sole  ground  of  the  new 
implied  promise;  but  it  requires  other  intrinsic  aid,  before.it 
can  possess  legal  certainty.  Now,  if  this  be  so,  does  it  not  let 
in  the  whole  mischief  intended  to  be  guarded  against  by  the 
statute?  Does  it  not  enable  the  party  to  bring  forward  stale 
demands,  after  a  lapse  of  time^  when  the  proper  evidence  of  the 
real  state  of  the  transaction  cannot  be  produced  ?  Does  it  not 
tend  to  encourage  perjury,  by  removing  the  bar  upon  slight  ac- 
knowledgments of  an  indetermiqate  natui*e  ^  Can  an  admission, 
that  something  is  due  or  some  balance  owing,  be  justly  con- 
.strued  into  a  promise  to  pay  any  debt  or  balance,  which  the 
party  may  assert  or  prove  before  a  jury?  If  there  be  an  ex- 
press promise  to  such  an  effect,  that  might  be  pressed  as  a  dis- 
pensation with  the  statute;  but  the  question  here  is,  ^(hether 
the  law  will  imply  such  a  promise,  from  language  so  doubtful 
and  generaL  The  language  of  the  Court,  in  Harrison  V9;  Han- 
Icy,  was,  that  •*  mere  loose  expressions  or  vague  acknowledg- 
ments, will  not  suffice."  We  think,  that  such  a  general  admis- 
sion of  an  unsettled  account,  and  of  an.indetermtnate  debt,  would, 
by  the  Courts  of  Kentucky,  be  held  as  too  vague  an  acknow- 
ledgment to  take  the  case  out  of  the  statute.  It  would  not  estab- 
lish any  particular  subsisting  debt,  and  therefore  be  destitute 
of  reasonable  certainty  to  raise  an  implied  promise. 

The  other  point  is  also  not  without  its  embarrassments.  Was 
Morrison's  offer  of  7,000  dollars,  to  close  the  business,  the  ab- 
solute admission  of  a  debt  to  that  amount,  or  a  conditional  pro* 
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mise  to  pay  that  suni^  if  the  party  would  accept  it  in  discharge 
of  Ids  claims  ?  We  think,  taking  all  the  circumstances,  it  scarce* 
iy  admits  of  the  former  interpretation.  It  appears  from  the 
testimony  itseU^  that  Morrison  did  not  know  the  state,of  the 
partnership  accounts,  and  had  not  the  partnership  books  to 
enable  him  to  ascertain  it«  He  also  expressed  a  personal  rea- 
son  for  his  desire  to  settle  the  account,  alleg^g  that  he  was 
growing  old,  and  was  anxious  for  a  settlem^t  His  offer  must 
therefore  be  deemed  to  be  in  the  nature  of  a  compromise,  to 
pay  the  sum,  if  the  plaintiff  would  give  a  complete  mscharge  of 
his  claims;  or,  to  use  his  own  words,  **and  close  the  business." 
It  may,  therefore,  be  fairly  deemed  a  conditional  offer  to  pay 
a  conjectural,  not  a  known  balance;  to  buy  peace,  and  not  to 
acknowledge  an  absolute  debt.  If  this  be,  as  we  think  it  is,  a 
conditional  offer,  then,  upon  the  clear  text  of  the  Kentucky,  as 
well  as  the  English,  and  of  other  American  decisions;  the  case 
would  not  be  taken  out  of  the  statute,  unless  the  plaintiff  had 
performed  the  condition. 

But  if  this  view  of  the  case  should  be  more  doubtful  than  it 
seems  to  us  to  be,  it  still  remains  to  consider.  Whether  the  ac- 
knowledgment of  one  partner,  after  the  dissolution  of  the  co- 
partnership, is  sufficient  to  take  the  caseoiit  of  the  statute,  as 
to  all  the  partners;  How  far  it  may  bind  the  partner,  making 
the  acknowledgment  to  pay  the  debt,  need  not  be  inquired  into; 
to  maintain  the  present  action,  it  must  be  binding  upon  all. 

In  the  case  otBland  vs.  Haslering,  (2  VenS.  151,)  whei*e  the 
action  was  against  foui>  upon  a  joint  promise,  and  the  plea  of 
the  statute  oilimitations  was  put  m,  and  the  jury  found  that  one 
of  the  defendants  did  promise  within  six  years,  and  that 
the  others  did  not;  three  judges,  against  Ventris  J.  h^ld  that 
the  plaintiff  could  not  have  judgment  against  the  defend- 
ant, who  had  made  the  promise.  This  case  has-been  explain- 
ed  upon  the  ground  that  the  verdict  did  not  conform  to  the 
pleadings,  and  establish  a  joint  promise.  It  is  very  doubtful, 
upon  a  critical  examination  of  the  report,  whether  the  opinion 
of  the  Court,  or  of  any  of  the  Judges  proceeded  solely  upon 
such  a  ground. 

In  Whitcomb  rt.  Whiting,  (2  Doug.R.  652,)  decided  in  1781, 
in  an  action  on  a  joint  and  several  note  brought  against  one  of 
the  makers,  it  was  held  that. proof  of  payment,  by  one  of  the 
others,  of  interest  on  the  note  and  of  part  of  the  principal, 
within  six  years,  took  the  case  out  of  the  statute,  as  agamst 
the  defendant  who  was  sued.  Lord  Mansfield  said,  ^  payment 
^y  one  is  payment  for  all,  the  one  acting  virtually  for  all  the 
rest;  and  m  the  same  manner,  an  admission  by  one  is  an  ad' 
mission  by  all,  and  the  law  raises  the  promise  to  pay,  when  the 
debt  is  admitted  to  be  due/'    Thw  is  the  "^^hole  reasoning  re 
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ported  in  the  case,  and  is  certainly  not  very  satisfactory.  U 
assumes  that  one  party  who  has  authority  to  discharge)  has, 
necessarily,  also,  authority  to  charge  theothers;  that  a  virtual 
agency  exists  in  each  joint  debtor  to  pay  fyr  the  whole;  and  that 
a  virtual  agency  exists,  by  analogy,  to  charjge  the  whok.  Now, 
this  very  position  constitutes  the  matter  iii  controversy.  It  is 
true,  that  a  payment  by  one,  does  enure  for  the  benefit  of  the 
whole;  but  this  arises  not  so  much  from  any  virtiial  agency  for 
the  whole,  as  by  operation  of  law ;  for  the  payment  extinguishes 
the  debt;  if  such  payment  were  made  after  a  positive  refusal  or 
prohibition  of  the  other  joint  debtors,  it  would  still  operate  as 
an  extinguishment  of  the  debt,  and  the  creditor  could  no  longer 
sue  them.  In  truth,  he  who  pays  a  joint  delit,  pays  to  discharge 
himself;  and  so  far  from  binding  the  others  conclusively  by  his 
act,  as  virtua;lly  theirs  also,  he  cannot  recover  over  against  them, 
in  contribution,  without  such  payment  has  been  rightfully  made, 
and  ought  to  charge  them. 

When  the  statute  has  run  against  a  joint  debt,  the  reasona- 
ble presumption  is  that  it  is  no  longer  a  subsisting  debt;  and 
therefore,  thei*e  is  na  ground  on  which  to  raise  M  virtual  agency- 
to  pay  that  which  is  not  lidmitted  to  exist.  But,  if  this  were  not 
so,  still  there  is  a  great  difference  between  creating  a  virtual 
agency,  which  is  for.  the  benefit  of  all, -and  one  which  is  onerous 
and  prejudicial  to  all.  The  one  is  not  a  natural  or  necessary  con- 
sequence from  the  other.  A  person  may  well  authorize  the  pay- 
ment of  a  debt  for  which  he  is  now  liable;  and  yet  refiise  to 
authorize  a  charge,  where  there  at  present  exists  no  legal  lia- 
bility to  pay.  Yet,  if  the  principle  of  Lord  Mansfield  be  cor^ 
rect,  the  acknowledgment  of  one  joint  debtor  will  bind  all  the 
rest,  even  though  tbey  should  have  utterly  denied  the  debt  at 
the  time  when  such  acknowledgment  was  made. 

The  doctrine  of  Whitcomb  m.  Whiting,  has  been  followed 
in  England  in  subsequent  cases,  and  was  applied  to  in  a  strong 
manner,  in  Jackson  vs.  Fairbanks  (2  H,  BL  S40,)  whe^  the  ad- 
mission of  a  creditor  to  prove  a  debt,  on  a  joint  and  several  note 
under  a  bankruptcy,  and.  to  receive  a  dividend,  was  held  suffi- 
cient to  charge  a  solvent  joint  debtor,  in  a  several  action  against 
him,  in  which  he  pleaded  the  statute,  as  an  acknowledgment  of 
a  awbsisting  debt  It  has  net,  however,  been  received  without 
hesiution.  •  In  Clark  vs,  Bradshaw,  (S  £sp,  R.  1 55^)  Lord  Kea- 
yon,  .at  iViM  Priusj  expressed  some  doubts  upon  it;  and  the 
cause  went  off  on  another  ground.  And  in  Brandram  vs.  Whar- 
ton, (1  purfu  ^  ML  463,)  the  case  was  very  much  shaken,  if 
not  overturned.  Lord  £Ilenboi*ought  upon  that«occasion  used 
language,  from  which  his  dissatisfaction  with  the  whole  dbcp 
trine,  may  be  dearly  inferred.  *'This  doctrine,"  said  he,  **of 
rebutting  the  statute  of  limitations  by  an  acknowledgment  dther 
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tban  that  of  the  party  himself^  beg^n  with  the  case  of  Whit- 
comb  vs..  Whiting.  By  that  decision^  where  however  there 
was  an  e:qfru$  acknowledg;]nent,  by  an  actual  payment  of  a  part 
of  the  debt  by  one.  of  the  parties,  I  am  bo'und.  But  that  case 
was  full  of  hardship;  for  this  inconvenience  may  follow  from  it. 
Suppose  a  person  liable  jointly  witlu  thirty  or  forty  others,  to  a 
debt,  he  may- have  actually  paid  it,  he  may  have  had  in  his  pos- 
session the  document,  by  which  that  payment  was  proved,  but 
may  have  lost  his  receipt  Then,  though  this  was  one  of  the 
very  cases  which  this  statute  was  passed  to  protect,  he  may  still 
be  bound  and  his  liability:  be  renewed,  by  a  randoni  acknow- 
ledgment made  by  some  one  of  the  thirty  or  forty  others,  who 
may  be  careless  of  what  mischief  he  is  doing,  and  who  may 
even  not  know  of  the  payment  which  has  been  made.  Beyond 
that  case«  .iierefore,  I  am  not  prepared  to  go,  so  as  to  depnve  a 
party,  of  the  advantage  given  him  by  the  statute,  by  means^of 
an  ittipfieef  acknowledgment'' 

The  English  cases  decided  since  the  American  ivevolution, 
are  by  an  express  statute  of  Kentucky,  declared  not  to.be  of  au- 
thority in  their  Courts;  and  consequently  Whitcomb  V9,  Whit- 
ing in  Douglas,  and  the  cases  which  have  followed  it,  leave  the 
question  in  Kentucky  quite  open  to  be  decided  upon  principle. 

In  the  American  Courts,  so  far  as  our  researches  have  ex- 
tended, few*cases  have  been  litigated  upon  this  question.*  In 
Smith  Damor  vs.  D.  &  G.  Ludlow,  ^  Johns.  B.  9t&7^  the  suit 
was* brought  against  both  partners,  and  one  of  them  pleaded  the 
statute.  Upoii  the  dissolution  of  the  partnership,  public  no- 
tice was  given,  that  the  Other  partner  was  authorized  to  adjust 
all  accounts;  and  an  account  sigifed  by  him,  after  such  adver- 
tisement, and  within  six  years,  was  introduced.  It  was  also 
proved,  that  the  plaintiff  call.ed  on  the  partner  who  pleaded  the 
statute,  before  the  commencement  of  the  suit,  and  requested  a 
.settlement,  and  that  he  then  admitted  an  account,  dated  in  1797, 
to  have  been  made  out  by  him ;-— that  he  thought  the  account  had 
been  settled  by  the  other  defendant,  in  whose  hands  the  books 
of  the  partnership  were,  and  that  he  would  see  the  other  de- 
fendant on  the  subject,  and  communicate  the  result  to  the  plain- 
tiffl  The  Court  held  that  this  was  sufficient  to  take  the  case 
out  of  the  statute;  and  said,  *that  without  any  express  authori- 
ty, the  confession  of  one  partner,  after  the  dissolution,  will 
take  a  debt  out  of  the  statute.  The  acknowledgment  will  not^ 

*  The  Reporter  has  been  informed,  by  Hr.  £hief  Justice  Gibson,  that, 
St  the  December  Term,  1827,  of  the  Supreme  Court  of  Penpsylvanis,  the 
Court  decided,  after  full  argument,  tliat  the  acknowledgment  by  a  partner, 
after  the  dissolution  of  the  partners))!  p,  will  not  take  the  debt  out  of  the 
statute,  so  as  to  moke  the  otlier  former  partners  liable.  Thi«  case  will  bs: 
reported  by  McfEsrs^  SSeigeaiit  U  Kawle. 

Vot-  I.  :^  A 
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of  itself,  be  evidence  of  an  ori^al  debt;  fori  that  would  en- 
able one  party  to  bind  the  other  in  new  contracts.  But  the  ori- 
ginal debt  being  proved  or  admitted,  the  confession  of  one 
will  bind  the  other,  so  as  to  prevent  him  fronravailiuR  himself 
of  ti\e  statute.  This  is  evident,  from  the  cases  of  whitcomb 
r«.  Whiting,  and  Jackson  vs.  Fairbank;  and  it  results  necessa- 
rily from  the  power  given  to  adjust  accounts.  The  Court  also 
thought  the  acknowledgment  of  the  partner  setting  up  the  sta- 
tute, was  sufficient  of  itself  to  sustain  the  action.  This  case 
has  the  peculiarity  of  an  acknowledgment  made  by  both  part- 
ners, and  a  formal  acknowledgment  by  the  partner  who  was  au- 
thorized  to-adjust  the  accounts  after  the  dissolution  of  thepart*' 
nership.  There  was  not^  therefore,  a  virtual,  but  an  express, 
and  notorious  agency,  devolved  on  him«  to  settle  the  account. 
The  correctness  of  the  decision,  cannot,  upon  the  genera! 
view  taken  by  the  Court,  be  questioned.  In  Roosevelt  vSs 
Marks,  6  Johns.  Ch.  Rep.  266.  291,  Mr.  Chancellor  Kent  ad- 
mitted the  authority  of  Whitcomb  vs.  Whiting;  but  denied 
that  of  Jackson  vs.  Fairbank,  for  reasons  which  appear  to  us 
solid  and  satisfactory.  Upon  some  other  cases  in  New-York, 
we  shall  have  occasion  hct*eafter  to  comment  In  Hunt  vs. 
Bridgham,  2  Pick.  JR.  581,  the  Supreme  Court  of  Massachu- 
setts, upon  the  authority  of  the  cases  in  Douglass,  H.  Black- 
stone,  and  Johnson,  held  that  a  partial  payment  by  the  princi- 
pal debtor  on  a  note,  took  the  case:  out  of  the  statute  of  limita- 
tions, as  against  a  surety.  The  Court  do  not  proceed  to  any 
reasoning  to  establish  the  principle,  considering  it  as  the  re- 
sfiilt.of  the  authorities.  Shelton  vs.  Cocke,  3  Mumford'sJR.  191, 
is  to  the  same  effect ;  and  contains  a  mere  annunciation  of  the 
rule,  without  any  discussion  of  its  principle.  Simpson  vs.  Mor* 
rison,  2  Bay*s  Rq).  533,  proceeded  upon  a  broader  ground,  and 
assumes  the  doctrine  of  the  case  in  X  Taunt.  Rep.  104,  herein- 
after noticed,  to  be  correct.  Whatever  mav  be  the  just  influ- 
ence of  such  recognitions  of  the  principles  of  the  English  caseS| 
in  other  states;  as  the  doctrine  is  not  so  settled  in  Kentucky, 
we  must  resort  to  such  recognition,  only,  as  furnishing  illus- 
trations, to  assist  our  reasoning;  and  decide  the  case  now  as  if 
it  had  never  been  decided  before. 

By  the  general  law  of  partnership,  the  act  of  each  partner, 
during  the  continuance  of  tlie  partnership  and  within  the  scope 
of  its  objects,  binds  all  the  others.  It  is  considered  the  uct  of 
each  and  of  all,  resulting  from  a  general  and  mutual  delegation 
of  authority.  Each  partner  may,  therefore,  bind  the  partner- 
ship by  his  contracts  in  the  partnership  business;  but  he  can- 
not bind  it  by  any  contracts  beyond  those  limits.  A  dissolution 
however  puts  an  end  to  the  authority.  By  the  force  of  its  terms 
It  operates  as  a  revocation  of  all  power  to  create  new  contracts; 
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and  the  right  of  partneri^  as  such  can  extend  tio  further  than 
to  settle  the  partnership  concerns  already  existing,  and  to  dis* 
tribute  the  remaimng  funds.  Even  this  right  may  be  qualified, 
and  restrained,  by  the  express  delegation  of  the  whole  author* 
ity  to  one  of  the  partners. 

The  question,  is  not  however  as  to  the  authority  of  a  part- 
ner  after  the  dissolution  to  adjust,  an  admitted  and  subsisting 
debt;  we  mean,  admitted  by  the  whole  partnership  or  uhbar* 
red  by  the  statute;  but  whether  he  can,  by  his  sole  act,  after 
the  action  is  barred  by  lapse  of  time,  revive  it  against  all  the 
partners,  without  any  new  authority  commupici^ted  to  him  for 
this  purpose.  We  think  the  proper  resolution  of  this  point 
depends  upon^nother,  that  is,  whether  the  acknowlegdnient  or 
promise,  is  to  be  deemed  a  mere  continuation  of  the  original 
promise,  or  a  new  contract,  springing  out  of  and  supported 
by  the  original  consideration,  we  think  it  is  the  latter, 
both  upon  principle  and  authority;  and  if  so,  as  after  the'dis* 
solution  no  one  partner  can  create  a  new  contract,  binding  upon 
the  others,  his  acknowledgment  is  inoperative  and  void,  as  to 
them. 

There  is  some  confusion  in  the  language  of  the  book 9,  re* 
suiting  from  a  want  of  strict  attention  to  the  distinction  here 
.  indicated.  It  is  often  said  that  an  acknowledgment  revived  the 
promise,  when  it  is  meant,  that  it  revives  the  ieht  or  caxm  of 
action.  The  revival  of  a  debt,  supposes  that  it  has  been  once 
extinct  and  gone;  that  there  has  been  a  period  in  which  it  had 
lost  iu  legal  nise  and  validity.  The  act  which  revives  it,  is 
what  essentially  constitutes  its  new  being,  and  is  inseparable 
from  it*  It  stands  not  by  its  original  force,  but  by  the  new 
promise;  ^which  imparts  vitality  to  it.  Proof  of  the  latter  is 
indispensable  to  raise  the  aswriWfnl,  on  which  an  action  can  be 
maintained.  It  was  this  view  of  the  matter,  which  first  created 
the  doubt,  whether  it  was  not  necessary  that  a  new  considera* 
tion  should  be  proved  to  support  the  pi'omise,  since  the  old 
consideration  was  gone.  That  doubt  has  been  overcome;  and 
it  is  now  held,  that  the  original  consideration  is  sufficient,  if 
recognised,  to  uphold  the  new  promise,  although  the  statute 
cuts  it  off,  as  a  support  for  the  old.  What,  indeed,  would 
seem  to  be  decisive  on  this  subject,  is,  that  the  new  promise 
if  qualified  or  conditional,  restrains  the  rights  of  the  party  to 
its  own  terms;  and  if  he  cannot  recover,  by  those  terms,  he 
cannot  recover  at  all.  If  a  person  promise  to  pay,  upon  condi- 
tion that  the  other  do  an  act,  performance  must  be  shown,  be- 
fore any>  title  accrues.  If  the  declaration  lays  a  promise  by  ot- 
to an  intestate,  proof  of  the  acknowledgment  of  the  debt  by 
or  to  his  personal  representative,  will  uCX.  main  tain  the  writ. 
Why  not,  since  it  establishes  the  continued  existence  of  the 
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debt?  The  plam  reason  is,  that  the  promise  is  a  new  one,  by 
or  to  the  administrator  himself,  upon  the  ori^nal  considera- 
tion; and  not  a  reyiral  of  the  original  promise.  So,  if  a  man 
promises  to  pay  a  pre-existing  debt,  barred  by  the  statute,  when 
he  is  able«  or  at  a  future  day,  his  ability  must  shown ;  or  the 
time  must  be  passed  before  the  action  can  be  maintained.  Why  ? 
Because  it  rests  on  the  new  promise,  and  its  t^rms  must  be 
complied  with.  We  do  not  here  speak  of  the  form  of  al* 
leging  the  promise  in  the  declaration;  upon  which,  perhaps, 
there  has  been  a  diversity  of  opinion  and  judgment;  but  of  the 
fact  itself,  whether  the  promise  ought  to  be  laid  in  one  way  or 
another,  as  an  absolute,  or  as  a  conditional  promise;  which 
may  depend  upon  tl.e  rules  of  pleading. 

This  very  point  came  before  the  twelve  Judges,  in  the  case 
of  Hyling.vff.  Hastings,  (1  Ld.  Raynu  S89,  421,)  in  the  time  of 
Lord  Holt  There,  one  of  the  points  was,  *^  whether  the  ac- 
knowledgment of  a  debt  within  six  years,  would  amount  to  a 
fUVD  promise,  to  bring  it  out  of  the  statute;  and  they  were  all 
of  opuiion,  that  it  ^ould  not,  but  that  it  was  evidence  of  a  pro- 
mise." Here  then,  the  Judges  n  anifestly  contemplated  the  ac- 
knowledgment, not  as  a  continuation  of  the  old  promise,  but 
as  evidence  of  a  new  promise;  and  that  it  is  the  newpranUse^ 
which  takes  the  case  out  of  the  statute.  Now,  what  is  a  new 
promise,  but  a  new  contract  ?  a  contract  to  pay,  upon  a  pre- 
existing consideration,  which  does  not,  of  itself,  bind  the  party 
to  pay«  independently  of  the  contract  ?  So,  in  Boydell  vs.  Drum- 
mond,  2  Camp,  R.  157,  Lord  Ellenborough,  with  his  character- 
istic precision,  said*  *^  if  a  man  acknowledges  the  existence  of 
a  debt,  barred  by  the  statute,  the  law  has  been  supposed  to 
raise  a  new  promise  to  pay  it,  and  tluis  the  remedy  is  revived/* 
And.it  may  be  affirmed,  that  the  general  current  of  the  Enc^- 
lish,  as  well  as  €\e  American  authorities,  conforms  to  this 
yiew.  of  the.  operation  of  an  acknowledgment  In  Jones  vs. 
Moore,  (5  Siniiey  R.  573^)  Mr.  Chief  Justice  Tilghman,  went 
into  an  elaborate  examination  of  this  very  point;  and  clime  to 
the  conclusion,  from  a  review  of  all  the  cases)  that  an  ac- 
knowledgment of  the  debt,  can  only  be  considered  as  evidence  ' 
of  a  new  promise;  and  he  added,  ^'I  cannot  comprehend  the 
meaning  oi  reviving  the  old  debt,  in  any  other  manner,  than  by 
a  new  promise.'* 

There  is  a  class  of  cases,  not  yet  adverted  to,  which  materi- 
ally illustrates  the  right  and  powers  of  partners,  after  the  dis- 
solution of  the  partnership,  and  bears  directly  on  the  point  un- 
der consideration.  '  In.  Hackley  vs.  Patrick,  (3  Johns.  R.  556^ 
it  \^assaid  by  the  Court,  that "  after  a  dissolution  of  the  partner- 
ship, the  power  of  one  party  to  bind  the  others,  wholly  ceases. 
There-  is  no  reason  why  his  acknowledgment  of  an  account. 
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thomld  bind  his  co-partners,  any  more  than  his  gimg  a  pro- 
missory note^  in  the  name  of  ihie  firm  or  any  other  act."  And 
it  was  therefore  held,  that  the  plaintiff  must  produce  further 
evidence  of  th^  existence  of  an  antecedent  debt,  before  he  could 
recover;  even  though,  the  acknowledgment  was  by  a  partner,, 
authorized  to  settle  all  the  aciccrunts  of  the  firm.  This  doc- 
trine was  again  recognised  by  t^e  same  Court,  in  Maiden  v». 
Sherburne  (t  5  Johns.  R.  409,  424.)  although  it  was  admitted, 
tliat  in  Wood-fyt.  Braddick  (1  TaunU  104,). a  different  decis* 
ion  had  been  had  in  England.  If  this  doctrine  be  well  foundf 
ed,  as  we  think  it  is,  it  furnishes  a  strong  ground  to  question 
the  efficacy  of  an  acknowledgment  to  bind  the  partnership  for 
any  purpose.  If  it  does  not  establish  the  existence  of  a  debt 
against  the  parmership,  why  should  it'be  evidence  against  it  at 
all?  If  evidence,  mundti  of  facts  within  tlie  reach  of  the 
statute,  as  the  existence  of  a  debt,  be  necessary  before  the  ac^ 
koowledgment  binds,  is  not  this  letting  in  all  the  mischiefs 
against  which  the  statute  intended  to  guard  the  parties:  viz.  the 
introduction  of  stale  and  dormant  demands,  of  long  standing, 
and  of  uncertain  proof  ?  If  the  acknowledgment,  per  H^  does  not 
bind  the  other  partners,  where  is  the  propriety  of  admitting 
proof  of.  an  antecedent  debt,  extinguished  by  the  statute  as  to 
them,  to  be  revived  without  their  consent?  It  seems  dif- 
ficult to  find  a  Satisfactory  reason,  why  an  acknowledgment 
should  raise  a  new  promise,  when  the  consideration  upon 
which  alone  it  rests,  as  a  legal  obligation,  is  not  coupled  with 
it  in  such  a  shape  as  to  bind  the  parties;  that  the-  parties  are 
not  bound  by  tne  admission  of  the  <fe6/,  as  a  debt,  but  are 
bound  by  the  acknowledgment  of  the  deb^  as  a  promise,  upon 
extrinsic  proof.  The  doctrine  In  1  TomU.  104,  stands  upon  a 
clear,  if  it  be  a  legal  ground;  that  as  to  the  things  past,  the 
partnership  contbues  and  always  must  continue,  nptwithstand- 
mg  the  dissolution.  That  however  is  a  matter  which  we  are 
not  prepared  to  admit,  and  constitutes  the  very  ground  now  in 
controversy. 

The  light  in  which  we  are  disposed  to  consider  this  ques- 
tion is,  that  after  a  dissolution  of  a  partnership,  no  partner  can 
Create  a  cause  of  action  against  the  other  partners,  except  by  a 
new  authority  communicated  to  him  for  that  purpose.  It  is 
wholly  immaterial,  what  is  the  consideration  which  is  to  raise 
such  cause  of  action;  whether  it  be  a  supposed  pre-existing 
debt  of  the  partnership,  or  any  auxiliary  consideration,  which 
might  prove  beneficial  to  them.  Unless  adopted  by  them,  they 
are  not  bound  by  it  When  the  statute  of  limitations  has  once 
nm  agabst  a  debt,  the  cause  of  action  against  the  partnership 
is  gone.    The  acknowledgment,  if  it  is  to  operate  at  all,  is  to 
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create  a  new  cause  of  action;  to  revive  a  debt  which  is  cctinct; 
and  thus  to  g^ive  an  action  which  has  its  life  fram  the  new  pro- 
mise implied  by  law  from  such  an  acknowledgment,  and  ope« 
rating  and  limited  by  its  purport.  It  is  then«  in  its  essence,  the 
creation  of  a  new  right,  and  not  the  enforcement  of  an  old  one. 
We  think,  thax  the  power  to  create  such  a  right  does  not  exist 
after  a  dissolution  pi  the  partnership  in  any  partner. 

There  is  a  case  m  the  Kentucky  Reports,  not  cited  at  the  bar, 
which  coincides,  as  far  as  it  goes  with  our  own  views;  and  if 
taken,  as  a  general  exposition  of  the  law,  according  to  its  terms, 
is  conclusive  on  this  point  It  is  the  case  of  Walker  and 
Evans  v«.  Duberry  (1  MoTBhaffB  RqK  189.)  It  is  very  briefly 
reported,  and  Che  opinion  of  the  Court  was  as  follows.  '*  We 
are  of  opini<m  that  the  Court  below  improperly  admitted  as 
evidence  against  Walker,  the  certificate  of  J.  T.  Evans,  made 
after  the  dissolution  of  the  partnershipv  between  Walker  and 
Evans*  acknowledging  that  the  partnership  firm  was  indebted 
to  the  defendant  Duberry,  in  the  sum  demanded,  in  the  action 
brought  by  him,  in  the  Court  below.  It  cites  S  Johns.  Rep.  5S& 
^Mtmtf.li.  191. 

It  does  not  appear  what  was  the  state  of  facts  in  the  Court 
below,  nor  whether  this  was  an  action  in  which  the  statute  of 
limitations  was  pleaded,  or  only  non  maiumpni  generally.  But 
the  position  is  generally  asserted,  that  the  ftcknowledgment 
of  a  debt  by  one  partner  after  a  dissolution,  is  not  evidence 
against  the  other.  Whether  the  Court  meant  to  say,  in  no 
case  whatever,  or  only  when  the  debt  itself  was  proved,  oStnufe, 
does  not  appear.  Its  language  is  general  and  would  seem  to 
include. aU  cases;  and  if  any  qualification  were  intended,  it 
would  have  been  natural  for  the  Court  to  express  that  qualifi- 
cation^ and  have  confined  it-  to  the  circumstances  of  the  case. 
The.only  room  for  doubt,  arises  from  the  citations  pf  3  /aAn- 
9€n  add  3  Mumford.  The  former  has  been  already  adverted 
to;  and  tike  latter  Shelton  ^s.  Cocke  Sc  others  ^3  Akanf.  iL 
19I9)  recognised  the  distinction  asserted  in  3  Johns.  JSL  as 
aound.  These  citations  may,  however,  have  been  referreti  ^o 
as  mere  illustrations,  going  to  establish  the  proposition  of  the 
Court  to  a  certain  extent,  and  not  as  limitations  of  its  extent. 
In  any  view,  it  leads  to  the  most  serious  doubts,  whether  the 
state'  Courts  of  Kentucky  would  ever  adopt  the  doctrine  of 
Whitcomb  vs.  Whiting  in  Douglas;  especiallv  so,  as  the  early 
case  in  2  Vent*  151,  ciuries  an  almost  irresistible  presumption, 
that  the  Courts,  at  that  time,^  held  a  doctrine  entirely  inconsist- 
ent with,  the  case  in-  Douglas. 

Upon  the  whole,  it  is  ourjudgment  that  there  is  no  error  In 
the  oecision  of  the  Circuiv  Court,  and  it  ought  to  be  affirmed.- 
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It  Is,  however,  to  be  understood  that  this  opinion  thus  ex- 
pressed, is  not  unanimous,  but  of  the  majority  or  the  Court;  and 
as  is  apparent,  from  the  preced  ng  reasoning,  it  has  been,  prin« 
cipally,  although  not  exclusirely,  influenced  by  the  course  of 
decisions  in  Kentucky  upon  this  subject. 

Judgment  affirmed^  mih  coats. 
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The  MsoHAKics  Bank  of  AlexavdbxAi  Appsllakts,  v9.,  Adam 
Ltvn,  Afpbixbe. 

>  876     A  Coort  of  Equity  oagfat  not  to  decne  tpedfic  pcfftnntace  oft  contnet  to 
« 101         the  letter,  where,  from  change  of  cimimitinces,  mutake  or  nuaq>pieheii- 
■ton,  it  would 'be  unconscientious  so  to  do.  Hie  Court  may  so  modify  the 
agreement,  as  to  do  justice,  as  far  as  circumstances  will  permit;  and  re- 
fuse medfic  execution,  unless  the  partjr  seeking  it,  wiU  comply  with  sudi 
modifications  as  justioe  requires.  {383} 
If  a  bill  chaiges  a  defendant  with  notice  of  a  particuJar  fae^  an  answer  moat 
be  giTen  without  a  special  interrogatory  to  the  matter.    Bu^  a  defendant 
is  not  bound  to  answer  an  inteiroemtory,  not  yananted  by  some  matter 
contained  in  a  former  part  of  the  bin.  {383} 
Vhen  a  judgment  debtor  comes  into  the  Court  askinr  protection  on  the 
ground  that  he  haa  satisfied  the  judgment  the  door  ts  nilly  open  for  the 
Court  to  modify  or  grant  the  prayer,  upon  such  conditions  as  Justice  de- 
mands. {3S4}         •  *^  ^        *^  ^■ 

APPEAL  from  the  Circuit  Court  for  the  county  of  Alexan- 
dria* 

The  appellee  filed  his  bill  on  the  Chancery  side  of  the  Circuit 
Court  for  the  county  of  Alexandria,  in  the  District  of  Colunn 
bia,  aeainst  the  Mechanics  Bank  of  Alexandria,  to  enjoin  the 
bank  from  proceeding  upon  a  judg:ment  at  law,  which  the  bank 
had  obtained  against  him,  and  upon  which  an  execution  had 
issued,  and  he  had  been  taken  and  confined* 

The  bill  stated,  thaOiie  judement  which  had  been  obtained 
against  the  complainant  was  for  what  is  called,  according  to 
the  bank  phrase,  ^^anoverdraw^'*  ^amounting  to  81573  S5;  and, 
that  after  this  judgment  had  been  obtained,  he  had  made  a  deed 
of  trust  to  Thomas  F.  Mason,  to  secure  the  payment  of  his 
debts,  and  that  this  judginent  against  him  was  among  the  first 
to  be  paid;  and  also  that  the  security  proyided  in  the  detd  was 
aniple  for  that  object. 

The  bill  then  states,  that  the  complainant  after  this  deed  had 
been  made,  enteired  into  a  settlement  with  the  bank  of  the  vari- 
otts  claims  which  they  had  against  him,  and  agreed  with  them 
upon  certain  modes  of  payment  of  his  debts,  and  among  others 
oi  the  judgment  of  81573  85  for  iht  overdraw.  That  this  S157S 
85  was  to  be  paid  out  of  the  trust  fund  conveyed  to  Mr.  Mason ; 
and  as  an  evidence  of  it,  the  bill  refers  to  the  account  stated  in 
the  written  settlement,  in  which  the  defendant  Lynn  is  charged 
'  with  the  judgment  for  the  overdraw,  and  credited  bv  <*the  se- 
curity in  deed  to  Mason  for  overdraw.'* 

The  bill  alleges  also  that  in  pursuance  of  this  settlement  the 
complainant  carried  into  effect  the  terms  of  the  said  settlement, 
and  that  every  thing  di«B  from  him  to  the  bank  was  satisfied, 
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except  the  sum  of  83700,  which  was  to  be  secured  to  the  satis- 
faction of  the  bank;  and  that  so  far  as  respected  this  83700,  he 
had  offered  secuiity,  such  as  the  committee  of  the  bank  had 
considered  ample,  and  such  as  the  bank  ought  t6  have  accept* 
ed;  but  which  they  refused  to  accept. 

The  bill  then  alleges,  that  notwithstanding  this  settlement  and 
the  fulfilment  of  it,  on  the  part  of  the  complainant,  the  bmik  had 
issued  an  execution  against  him  upon  the  judgment  fof^the  over* 
draw,"  and  had  confined  him  in  the  bounds  of  the  jail  under  the 
execution,  and  prayed  he  might  be  relieved  from  his  imprison- 
ment,  and  that  the  bank  should  look  to  the  security  provided 
'  in  the  deed  of  trust  to  Mason,  and  to  that  fund  only.  Upon 
this  bill  an  injunction  was  granted,  and  the  cgmplainant  was  n^- 
leased  from  his  confinement  under  the  execution. 

The  appellants  filed  ah  answer  to  this  bill,  and  among  other 
things  stated;  that  they  had  at^reed  upon  a  settlement  with  the\ 
complainant,  of  the  various  claims  which  the  bank  had  u^u 
him.  That,  they  were  very  desirous  of  securing  the  payment 
of  these  claims,  and  ia  order  to  effect  the  said  settlement,  they 
had  given  up  to  the  complainant  8784  04;  and  had  agreed  io 
take  his  bank  stock  and  property  at  prices  above  their  value; 
and  had  also  agreed  to  take  their  payment  for  *^the  overdraw" ' 
out  of  the  trust  fund  in  Mason's  hands,  provided  they  could 
have  had  the  full  benefit  thereof.  They  admit  that  in  pursu- 
lance  of  this  agreement,  the  defendant  Lynn  did  transfer  to  the 
bank  his  stock  and  lands  leaving  nothing  unpaid,  but  the  judg- 
ment for  "the  overdraw,"  and  the  sum  of  3700  dollars  which 
was  to  have  been  siecured  to  the  satisfaction  of  the  bank.  They 
Tefer  to  the  articles  of  agreement  to  show,  that  the  security  to 
be  given  for  this  3700  dollars  was  to  be  such  as  was  satisfac- 
tory to  the^  Board  of  Directors;  and  the  answer  states  that  it 
never  was  secured  to  their  satisfaction,  and  that  no  tender  or 
offer  of  security  was  ever  made^  that  ought  to  have  been  ac- 
ceded to  by  the  bank;  and  that  the  bank  was  right  in  refusing 
the  security  offered. 

The  answer  also  states,  that  as  to  the  judgment  for  the  over- 
draw, it  never  was  satisfied,  and  that  the  deed  of  trust  to  Ma- 
son was  entirely  inoi^^erative,  as  to  this  debt,  and  was  made 
upon  such  terms  that  the  banlf  could  not  accede  to  them.  That . 
their  cashier,  immediately  after  the  agreement  had  been  entered 
into  between  Lynn  and  the  bank,  had  called  upon  the  trustee, 
Mr.  Mason,  to  know  whether  the  bank  might  expect  payment 
from  that  fund ;  and  was  informed  by  him,  that  one  of  the  con- 
ditions of  the  deed  was,  that  the  creditors  accepting  the  benefit 
of  the  deed,  should  within  six  months  of  the  date  of  it,  release 
to  Lynn  all  claims  and  demands  which  they  had  upon  him;  that 
this  deed  had  been  executed  on  the  16th  November  1820,  and* 
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(The  Mechamcs  Baiik  of  Akzandria  w.  LymL) 
that  the  agreement  of  Lynn  with  the  bank  had  been  executed 
on  thl^  19th  May  1821,  so  that  the  six  months  had,  in  fact,  ex- 
pired before  the  said  agreement  bad  been  made.  The  trustee 
therefore  informed  the  cashier,  that  the  bank  was  not  entitled 
to  any  benefit  under  that  deed,  and  that  they  could  not  reckon 
upon  that  fund  for  the  payment  of  their  said  judgment. 

The  answer  then  states,  that  the  bank,  finding  Uiey  were  not 
entitled  to  any  benefit  from  the  trust  funds,  and  seeing  no  other 
means  of  payment  from  Lynn;  had  resorted  to  an  execution 
upon  their  judgment,  and  he  was  accordingly  taken  in  exe« 
ctttion  and  remained  in  execution  nearly  a  year,  until  it  be- 
came necesary  for  him  to  take  the  oath  of  insolvency,  and  un- 
der these  circumstances  he  obtained  the  injunction,  and  they 
prayed  that  it  might  be  dissolved.^ 

The  deed  of  trust  to  Mason,  bearing  date  the  16th  of  Novem- 
ber 1820,  was  filed  as  an  exhibit  with  the  bill  of  Lynn  the  com- 
plainant. This  deed  has  in  it  the  following  proviso,  viz.  **  Pro- 
vided always  however,  and  it  is  hereby  j&xpressly  required,  that 
each  and  every  of  the  aforesaid  creditors,  before  they  receive  the 
benefit  of  this  deed,  shall  sign  and  execute  a  full  and  complete 
discharge  fi'om  all  claims  and  demands  whatsoever,  against  the 
said  Adam  Lynn ;  and  the  period  of  six  months  shall  be,  and  is 
hereby,  allowed  them  from  the  date  of  this  instrument  to  come 
in,  and  elect  and  sign  such  discharge;  and  the  dividend  or  share 
to  which  each  and  all  of  those  who  may  refuse  or  neglect  for 
the  space  of  six  months  as  above  allowed,  for  that  purpose,  to 
sign  and  execute  such  discharge  as  aforesaid,  shall  go  and  be 
disposed  of  for  the  benefit  of  such  of  the  aforesaid  creditors  as 
shall  accept  of  the  terms  of  this  deed,  and  in  the  order  above 
directed." 

The^agi-eement  entered  into  between  the  defendant  Lynn  and 
the  bank,  was  also  made  an  exhibit  with  the  bill.  It  bears  date 
on  the  29th  of  May  1821,  and  so  far  as  respects  the  matter  in 
dispute  is  as  follows,  viz.^— 

Article  1st.  That  the  account  of  A.  Lynn,  with  the  Me- 
chanics Bank  hie  stated  as  follows-* 


00  B; 


To  A.  Lynn*i  ttoek  note.  815^60 

'bin.  Buekluid  apd  Mn.  Comon*t,  ISi  00 

A.  Lyiiit*a  uote  cniloned  R.  Youn|f,  11,100  00 

Inunft  on  da  to  4th  May  1890,  lySJO 

A.  Lynn*a  note  emloncd  J.  Gird,  3S0 

lAterttt  on  do.  36 

Ortrdraw,  1,473 

Time  pvouati  a  7J 


00  Bt 

OODlMOUBt 


J989,880  ir 


Bt  a.  Lynn^  ttock,     9*1^14  M 
Dncoum  10  pvr  cent.        3,101  45 


Mr«.B.ScMn.C.do. 
10  per  cent. 


,913  05 


357  50 
35  75 


t  on  3553,  diirvTeMe  bo-  7 


33175 

434  00 

3,087  19 


tween  ttoek  and  stock  note, 
123  aem  of  land  at  835, 
Honw  and  iot,  a^mw  ot 

■Sectirlty  to  deed  W  Mwnjhr^       j^j  gg 

Balance,  4yP40  08 

«30,8M10 
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Abtiolb  2(L  The  above  balance,  except  2549  98,  say  5700 
dollars  to  be  secured  by  A.  Lynn  to  the  n^action  of  the  Boards 
and  to'be  paid  in  one,  two  and  three  years. 

Deposiuons  were  taken  on  the  part  of  the  bahk,  to  prove  that 
the  committee  of  the  bank  who  entered  into  the  settlement  v^th 
the  defen^nt  Lynn,  were  not  authorized  to  decide  upon  the 
security  which  he  had  ofTcred  for  the  balance  of  S700  dollars; 
and  that  they  did  not  in  fact  agree  to  accept  the  security. 

Upon  the  final  hearing  of  .Uie  case  in  the  Circuit  Court,  on 
the  bill,  answer,  exhibits  and  depositions,  the  Court  ordered  a 
perpetual  injunction;  and,  to  this  decretal  order  an  appeal  was 
entered  to  this  Court  by  the  Mechanics  Bank. 

The  case  was  argued  by  Mr.  Wirt,  Attorney  Genial,  and 
Mr.  Swan,  District  Attorney,  for  the  appellants,  and'  by  Mr. 
Jones  and  Mr.  Taylor,  for  the  appellees. 

For  tbe  appellants  it  #as  contended.— 

The  deed  from  Adam  Lynn  to  J.  F.  Mason  does  not  appear 
to  be  recorded;  no  notice  of  its  contents  was  given  to  the  bank, 
nor  does  it  appear  that  the  bank  knew  of  its  terms,  at  the  time 
of  settlement.  As  soon  as  the  settlement  informed  the  bank  of 
the  deed,  applicatibn  was  made  fot'  the  benefit  of  its  provisions; 
and  it  was  found,  that  by  its  terms  the  bank  wps  excluded  xYtext^ 
from.  1.  Because  the  period  for  executing  a  release  had  passed; 
and  secondly  .because  the  bank  could  not  give  a  general  release, 
as  the  debt  of  3700  dollars  had  not  been  secured.  Equity  will  not 
enforce  an  agreement,  when  from  circumstances  subsequently 
discovered,  it  appears  that  the  party  who  made  the  agreement 
was  misled,  oiH:lnnQt  receive  under  it,  what  according  to  its  terms 
he  ei^pected  to  receive,  i  Sdu  &  Ltf.  341.  If  the  appellee  meant 
to  make  use  ^f  the  deed  to  Mason,  he  should  have  shown  in 
his  bill  that  the  bank  agreed  to  abide  by  it  This  is  not  done, 
nor  is  it  said  by  the  appellee  tha^  the  bank  was  knowing  of  its 
nature. 

The  debt  of  the  appellee  for  "/Ae  overdraw^**  has  never 
been  paid;  although  the  Judgment  for  3700  dollars  may,  by 
the  result  of  the  proceeding-upon  the  judgment,  be  satisfied  ; 
the  avirdraw  remains  due,  unless  the  statement  in  the  agree- 
ment as  to  it,  shall  release  the  claim  of  the  bank  on  Adam  . 
Lynn  and  oblige  them  to  look  to  the  deed  of  Mason  for  pay- 
ment. The  bank  cannot  place  itself  within  the  terms  of  t^' 
provisions  of  that  deed. 

There  is  no  evidence  before  the  Court  that  none  of  the  cre- 
ditors of  Adam  Lyn^  came  in  under  the  deed,  and  thus  the 
fund  to  arise  from  that  deed  is  closed  against  the  bank  for  ever. 
The  effect  of  the  perpetual  injunction  will  be  to  prevent  any  of 
he  debt  for  the  overdraw  being  collected*  and  give  to  the  ap' 
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pellee  the  benefit  of  the  concealment  he  pracfised  towards  the 
appellants. 

Upon  the  nature,  effects  and  power,  of  interrogatories  in 
^Courts  of  Chancery,  cited,  MUfofd'8  Pkadmgs^  44.  Ckwper^s 
EqaUy^  12.  The  decisions  of  the  Courts  of  VirRiikla,  4  Mum- 
ford,  273,  ^e. 

Mr.  Jones  and  Mr.  Taylor,  for  the  appellee.^- 

The  contract  t>f  the  bank  is  not  one  between  a  creditor  and 
a  solvent  debtor,  having  for  its  object  on  the  one  hand  the  se- 
curity of  the  debt,  and  on  the  other,  an  extension  of  time  for 
payment.  Hut  it  is  a  eompromise  with  an  insolvent-^-of  a  debt, 
m  part  at  least,  disputed. 

It  may  therefore  be  well  supposed  that  the  bank  was  willing 
to  have  sacrificed  a  part  of  its  claim,  or  to  have  taken,  as  to 
part,  an  inadequate  security  to  save  the  rest.-  The  contract 
with  Mason,  approved  by  the  Board  on  the  29th  of  May,  is  in 
all  its  articles  executory,  except  as  to  the  provision  for  the  over- 
draw,' the  only  one  now  in  dispute.  As  to  that^^  if  the  bank  is 
to  be  considered  as  having  agreed  to  receive  the  deed  to  Mason 
as  a  peyment  of  this  claim,  nothing  further  on  the  part  of  Lynn 
remained  to  be  done — the  deed  was  beyond  his  control 

The  appellee  has  carried  into  effect  all  the  executory  part  pi 
the  contraldt,  he-  has  transferred  his  stock,  conveyed  his  land, 
and  moreover  executed  his  deed  of  trust  from  Young.  The 
bank  has  obtained  payment  of  the  balance  of  the  account  of 
3700  dollars,  so  that  every  thing  required  of  him  by  the  bank 
has  been  done— <hey  now  reject  the  only  stipulation  which  was 
particularly  favourable  to  I:ynn  and  onerous  to  them. 

In  de<;iding  on  the  security  to  be  offered  for  the  3700  dollars, 
the  bank  did  not  possess  an  arbitrary  power;  it  was  bound  to 
act  with,  good  faith.  If  the  security  offered  was  suflicient,  they 
were  bou^d  to  have  received  it  as  satisfactory.  Sufficient  secu- 
rity was  offered,  and  was  approved  of  by  the  committee  of  the 
bank,*  and  by  the  committee  recommended  to  the  Board  of  Di- 
rectors of  the  bank. 

This /affords  at  least /^rtTnaybcie  evidence  that  the  security 
was  adequate,  and  ought  to  have  been  received;  it  has  been  op- 
posed by  no  evidence  to  negative  this  presumption. 

But  this  inquiry  is  now  unnecessary,  the  bank  has  by  execu- 
tion, not  only  enforced  payment  of  the  3700  dollars;  but  they 
have  enforced  it  with  interest,  with  which,  by  the  contract,  Lynn 
was  not  chargeable. 

The  deed  Wias  received  as  an  absolute  payment.  This  may 
be  inferred,  from  the  suspension  of  proceeding  on  their  judg- 
ement from  the  29th  of  May  1821,  the  date  of  compromise,  to 
July  1823,  and  from  other  circumstances.  And  more  especially 
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from  thetermsof  the  deed,  which  annex  the  condition  of  a  re^ 
lease  to  Lynn.  If  the  bank  accepted  ^  the  securiiy  in  the  deed 
\o  Mason"  it  must  be  in  the  terms  of  the  deed.  No  fraud  or 
concealment  is  charged  6n  the  complainant  in  the  answer— the 
defendant  must  be  presumed  to'  be  informed  of  the  subject  on 
which  they  were  treating;  they  no  where  pretend,  that  they 
were  ignorant  of  the  contents  of  the  deed  to  Mason;  and  it 
may  be  fairly  presumed,  that  to  secure  nearly  29,000  dollars 
they  would  be  willing  to  take  a  doubtful  or  even. inadequate  se- 
curity for  1500  dollars.  It  does  hot  appear  that  any  creditors 
had  accepted  of  the  terms  of  the  deed  of  trust  \o  Mason,  and 
if  so,  it  was  open  to  all,  particularly  by  tKe  very  contract  of  20th 
of  May,  to  the  bank. 

Their  own  admissions  in  their  answer,  show  that  they  con-. 
sidered  the  arrangement  still  open;  they  say  they  require  no- 
thing but  the  complainant's  order  to  his  trustee.  This  ordeis 
so  far  as  the  complainant  could  give  it,  is  given  by  the  contract 
of  29th  of  May;  so  far  as  he  is  concerned,  the  prosecution  of 
this  suit,  affirms  the  right  of  the  bank,  under  the  deed  of  trust. 
But,  although  the  release  may  be  a  condition  precedent,  the  * 
time  is  not  a  part  of  tlie  condition,  but  a  qualification  of  it,— - 
from  which  a  Court  of  Chancery,  with  the  consent  of  the  debt* 
or  for  wh6se  benefit  it  was  introduced,  may  relieve.  IVaneis*$ 
MaxhfMy  p.  61.  max.  xxii.  Richmond  edition.  1  Vtmonj  260. 
di9. 

.    Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court. 

Adam  Lynn,  the  complainant  in  the  Court  below,  filed,  his 
bill  for  an  injunction  to  restrain  the  Mechanics  Bank  of  Alex- 
andria from  proceeding  upon  a  judgment  which  it  had  recov- 
ered againsrhim  at  law  for  S 157$  85.  A  perpetual  injunction 
was  decreed,  to  reverse  which,  the  present  appeal  is  brought. 
The  bill  and  answer  contain  many  matters  not  necessary  now 
.to  be  noticed!    The  grounds  upon  which  the  application  for 

.  an  injunction  was  placed,  were,  that  on  the  29th  of  May  1821, 
a  settlement  was  made  between  the  parties,  of  various  natters 

^  which  Had  been  for  a  long  time  m  dispu^^  between  them, 
amdiig  which  was  the  jadgment  now  in  question.  In  the  ac- 
count, stated,  whish  formed  the  basis  of  that  settlement,  Lynn 
is  charged  with-  this  judgment,  which  ik  there  called  ^'thc 
overdraw,'*  and  credit^  by  security  in  deed  to  Mason  for  the 
same.  Upon  this  statement  of  the  account,  there  was  a  ba- 
lance of  8  3700  found  in  favour  of  the  bank,  for  which  sec&rity. 
was  to  be  given.  This  may  however  be  now  laid  out  of  view. 
f!or  although  it  appears  that  some  difficulty  arose  with  respect 
to  the  security  for  this  balance,  yet  it  is  alleged  in  the  bill  that 
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it.  was  afterwards  paid  to  the  bank;  and  this  is  not  denied,  but 
substantially  admitted  in  the  answer.  And  the  whole  arrange- 
ment upon  that  settlement  was  carried  into  execution^  except 
that  which  related  to  the  judgment  now  in  question. 

It  is  contended  on  the  part  of  Lynn,  that  the  security  in  the 
deed  to  Mason  was  a  complete  discharge  by  the  bank  of  this 
debt  And,  whether  it  is  so  to  be  considered,  is  the  only  ques- 
tion necessary  now  to  be  noticed. 

The  deed  of  trust  given  by  Lynn  to  Mason,  bear5  date  the 
16th  of  November  1820 ;  and  provides  in  the  first  place  for  the 
payment  of  judgment  creditors;  then  for  certain  enumerated 
creditors;  and  finally,  the  surplus  to  be  paid  to  the  Mechanics 
Bank  of  Alexandria  in  discharge  of  notes  discounted  f :  r  Lynn. 
This  deed  contains  the  following  proviso,  *^  Provided  always 
and  it  is  hereby  expressly  requireo^  that  each  and  every  of  the 
aforesaid  creditors,  before  they  receive  the  benefit  of  this  deed, 
shall  sign  and  execute  a  full  and  complete  discharge  from  all 
claims  and  demands  whatever,  against  the  sud  Adam  Lynn. 
And  the  period  of  Hx  morUlis  shsdl  be,  and  is  hereby  allowed 
them  from  the  date  of  this  instrument  to  come  in,  and  elect  and 
sign  such  discharge/* 

It  will  be  seen  from  comparing  the  dates  of  this  deed,  and 
the  settlement  made  between  the  parties,  that  the  six  months 
limited  for  the  creditors  to  come  m,  and  accept  of  the  provi- 
sion thereby  made,  had  expired  when  the  settlement  took  place; 
and  the  bank,  therefore,  according  to  the  terms  of  the  deed 
was  precluded  from  taking  any  benefit  under  it 

The  bill  alleges  that  the  provision  made  by  the  trust  deed 
for  the  payment  of  this  debt,  was  amply  sufficient  The  bank 
denies  that  the  judgment  has  ever  been  satisfied,  and  alleges 
that  on  application  to  the  trustee  Mason,  for  the  benefit  of  the 
provision  thereby  made,  it  was  refused  because  the  time -had 
expired  within  which  the  creditors  were  to  come  in  and  ac- 
cept of  the  benefit  of  it. 

Was  this  then  such  a  settlement  and  discharge  of  this,  judg- 
ment, as,' under  the  circumstances,  will  conclusively  bind  the 
bank;  and  turn  it  over  to,  this  trust  fund  alone  for  satisfaction 
of  the  debt  ? 

The  complainant  in  the  Court  below,  apks  the  aid  of  a  Court 
of  Chancerv  to  restrain  the  bank  from  enforcing  a  judgment  at 
law;  and  it  this  is  an  unconscientious  request  it  would  be  in- 
consistent with  the  course  of  a  Court  of  Equity  to  grant  it. 

The  complainant  may  be  consideiTed  as  asking  the  specific 
execution  ot  an  agreement,  by  which  the  bank  stipulated  to 
acceptinsatisfactionof  this  judgment,  the  provisions  made  by 
Lynn  for  his  creditors  in  the  deed  of  trust. 
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But  thcf  CottPt  ought  not  to  decree  performancey  according 
to  tbe  letter*  when  horn  change  of  circumstances,  mistake  or 
misappr^ension,  it  wotdd  be  unconscientious  so  to  do.  The 
Court  fl^ay  so  o&odify  the  agf^ement,  as  to  do  justice  as  far  as 
circumstances  will  permit^  and  refiise  specific  execution,  un- 
less the  party  seelung  it  will  comply  with  sUch  modification  as 
justice  requires* 

It  cannot  be  preaulned,  that  the  bank  in  point  of  fact,  knew 
Aat  the  time  had  expired  within  which  creditors  were  allowed 
to  come  in  and  accept  of  the  trust  fund.  Nor  ought  it  to  be  pre- 
sunied,  that  this  circumstance  was  adverted  to  by  Lynn ;  as  It 
would  be  charging  him  with  a  fraudulent  design  of  imposing 
upon  the  bank-an  unavailable  security. 

Whether  it  was  available  or  not,  is  a  proper  subject  of  inc^ui- 
ry,  under  the  pleadings.  The  bill  alleges  that  the  provision 
made  by  tne  d^d  for  payment  of  this  debt,  was  abundantly  suf- 
ficient. 

This,  the  answer  denies;  because  the  complaiiiant  by  the 
limitation  of  the  time  within  which  the  creditors  were  to  come 
in,  had  debarred  the  bank  of  availing  itself  of  that  security,  and 
that  the  trustee  had  excluded  this  debt  on  that  account  And 
all  that  the  bank  requires  is,  that'the  complainant  should  order 
his  trustee  Mason  to  pay  this  debt  out  of  the  ttnist  fund. 

It  li  said,  however,  that  the  bank  is  chargeable  4ith  notice  of 
this  deed,  and  all  its  provisions;  and  has  therefore  accepted 
the  fund,  at  its  own  risk;  and  particularly  as  notice  is  not  de« 
nied  in  the  answer. 

^  There  is  nothing  in  the  pleadings  or  proofs,  showing,  notice 
in  fact,  and  the  deed  was  not  recorded,  so  as  to  charge  the 
bank  with  constructive  notice.  There  may  be  reasonable 
grounds  to  conclude,  that  the  bank  had  information  with  re- 
spect to  the  trust  fund  before  it  agreed  to  accept  it  as  a  substi- 
tute for  the  judgment  Biit  actual  knowledge  of  this  limitation 
cannot  reasonably  be  presumed,  as  it  was  a  fund  from  which 
no  benefit  could  be  derived;  and  the  bill  contains  no  charge 
calling  upon  the  bank  for  an  admission,  or  deiiial^of  notipev 
This  was  not  required  by  reslson  6t  the  special  interrogatory 
put  in  the  bill.  If  the  bill  had  charged  the  bank  with  notice, 
an  answer  must  have  been  given  wiUiout  such  interrogatory. 
But  a  defendant  is  not  bound  to  answer  an  interrogatory,  not 
warranted  by  some  matter  contained  in  a  former  part  of  the 
bill;  (MUford^44u)  and  if  the  bank  was  called  upon  hj  this  in- 
terrogatory to  admit  or  deny  notice,  no  answer  having  been 
given,  exception  should  have  been  taken  to  the  answer  for  in- 
sufficiency. 

Nothiogt  therefore,  appears,  which  would  have  precluded  the 
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iMnk  from  the  aid  of  a  Court  of  Chancery;  eTen  t|ras  its.com- 
plainant  feeking  relief  againit  the  conclasite  operation  of  this 
aettlementt  when  the  conuderation  for  which  the  radgment  was 
to  be  discharged  has  entirely  failed,  and  that  by  tibe  act  of 
Lynn  himself.  But  when  the  judgment  debtor  comes  into  the 
Court  asking  protection  on  the  ground  that  he  has  satisfied 
the  judgment,  the  door  is  fully  open  for  the  Court  to  modify, 
or  grant  his  prayer,  upkm  such  conditions  as  justice  demands. 

The  arranfi;ement  between  the  parties  was  ezecu^ry;  no  re- 
lease or  discharge  of  the  judgment  was  giren.  The  account 
stated  was  the  basis  only  on  which  the  settlement  was  made, 
and  to  be  carried  into  erecudon.  And  it  must  have  been  the 
intention  of  both  parties,  that  the  bank  should  be  let  in  to  take 
the  benefit  of  the  trust  fund.  And  justice  requires  that  this 
should  still  be  doner  as  far  forth  as  it  can  be  consistently  with 
the  safety  of  the  trustee,  and  the  rights  of  other  creditors  enti- 
tled to  the  benefit  of  that  fund. 

The  situation  of  that  fund,  howerer,  and  what  has  been  done ' 
under  the  trust  deed,  could  not  be  properly  inquired  into,  un- 
der the  pleadings  in  this  cause ;  and  without  other  parties  be- 
tott  the  Court 

The  proper  course  for  the  bank  would  hare  been,  to  have 
filed  a  cross  bill  against  the  complainant,  and  such  other  par* 
ties,  as  were  necessary  to  bring  that  subject  completelyiMobre 
the  Court  and  enable  it  to  make  a  final  determination  of  the 
matter  in  dispute.  If  the  assent  of  Lynn  is  all  that  is  necessa- 
ry to  enable  the  bank  to  avail  itself  of  the  trust  fund^  justice 
requires  that  this  should  be  given,  before  the  bank  u  entirely 
restrained  from  proceeding  on  its  judgment  at  iaw.  And  it  is 
no  doubt  within  the  legitiipate  powers  of  a  Court  of  Chancery,' 
under  circumstances  uke  the  present,  to' require  such  assent 
and  modification  of  the  settlement,  before  grimting  a  perpetusl 
injunction. 

But  the  rights  of  other  creditors,  which  may  have  aliached 
upon  this  fund  must  not  be  lost  sight  of;  vrith  respect  to  which 
however,  we«have  not  before  us,  the  means  of  judgine. 

We  are  accordingly  of  opinion  that  the  decree  of  the  Court 
below  granting  a  perpetual  injunction  be  reversed.  And  that 
the  cause  be  sent  back  with  directions  to  the  Court  to  continue 
the  injunction,  until  the  bank  has  a  reasonable  time  to  file  a 
cross  bill.  And  that  the  continuance  of  the  injunction  be  sub- 
ject to  such  furth^  order  of  the  Court,  as  equitf  and  justice 
may  require. 

This  cause  came  on,  fee,  on  consideration  whereof,  It  is  de- 
creed and  ordered  by  thi^  Courtj  that  the  decree  of  said  Circuit 
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Coart  in  this  cause  granting  a  peipetiiatiit^unction  be  and  the 
•ame  is  hereby  reversed  and  annulled ;  anct  it  is  further  ordered 
by  this  Court  that  the  cause  be  remanded  to  the  said  Circuit 
Court,  with  directions  to  continue  the  injunction  until  the  bank 
has  a  reasonably  time  to  file  a  cross  bHl,  and  that  the  continuance 
of  such  injunction  be  subject  to  suchflirther  orders  of  the  Court, 
as  equity  and  justice  may  requir^ 


Vou  L  SO 
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It  if  not  necesMiT  thai  t  reiponimHa  totmhonH  be  made.befete  <fae  de* 
paiture  of  the  ilup  on  the  vqjrage  i  nor  that  the  money  loaned,  riiould 
be  employed  in  the  outfit  of  the  reaael,  or  inveatedin  the  gooda'on  wtuch 
^eiiakbnm.  |436} 

It  matteia  not,  at  what  time  the  loan  iamade,  nor  upon  what  gooda  ^  liik 
ia  tiken.  If  the  riak  of  the  voyage  be  anbatantially  and  rttlly  ttiken ;  if 
the  tranaaction  be  not  a  device  to  oorer  uauiy,  ganun^  or  modi  if  the' 
adrance  be  in  good  fiuth,  (or  a  maritime  prenuum «  it  la  no  objection  to 
it,  that  it  waa  made  after  the  voyage  waa  commenced,' nor  that  Uie  mone>' 
waa  appropriated  to  putpoaea  wuoUy  unconnected  with  ^e  voyage. 
{437:? 

The  lender  on  retpondentSOf  ia  not  preaumed  to  lend  on  the  &ith  of  any 
particular  appropria^on  of  the  mone^r ;  and  if  it  were  otherwiae,  hia  ae- 
curity  coula  not  be  avmded  by  any  miaappKcation  of  the  fund,  where  the 
riak  waa  Aona  yIdSe  run,  upon  other  gooda  { and  it  waa  not  a  mere  contract  of 
wager  and  hazard.  {437} 

It  aeema,  that  the  common^and  usual  form  of  a  reapcndenOa  bond,  u  that 
which  was  used  in  this  caae.  {437} 

What  is  the  nature  and  effect  of  the  priority  of  the  United  States^  undei 
the  sUtute  of  1799,  chap.  138,  aec.  65.  {438} 

Itia  obvioua,  that  the  latter  dauae  of  the  o5th  section  of  ihe  Act  of  1799, 
ia  merely  an  explanation  of  the  term  <'  inaolvency"  used  in  the  first  clause^ 
and  embitxea  three  daases  of  cases,  all  of  whioi  relate  to  living  debtors. 
The  case  cf  deceaaed  debtors,  stands  wholly  upon  the  ahemative  in  the 
former  part  of  tae  enactment.  {439 1 

Insolvency,  in  the  sense  of  the  statute,  relates  to' such  a  general.d.restment 
of  property,  as  would  in  fact  be  equivalent  to  inaolveney  in  its  techinChl 
sense,  it  supposes,  that  all  the  debtor's  property  haa  passed  from  him. 
This  waa  the  language  of  the  decision  in  the  caae  of  tne  United  Slates 
«t.  Hooe,  3  Craneht  ^i  and  it  waa  conaequenthr  held,  that  an  assignment  of 
part  of  the  debtor's  property,  did  not  fidl  within  the  provision  of  the  sta- 
tute. {439} 

Mere  inabilily  of  the  debtor  to  pay  all  hia  debts,  is  not  an  maolvency  ^rithm 
the  statute  i  but,  it  must  be  manifested  in  one  of  the  three  modes^  point- 
ed out  in  the  explanatory  clause  of  the  section.  {439} 

The  prioritv,  as  limited,  and  established  in  favour  of  the  United  Stirtea,  ia 
not  a  right  which  supersedes  and  overrules  the  aasignment  of  the  debtor, 
aa  to  any  property  which  the  United  Statea  may  afterwarda  elect  to  take 
in  execution,  so  as  to  prevent  ita  passing  by  Virtue  of  such  assignment  to 
the  asaiipiees  i  but  it  is  a  mere  right  of  prior  payment,  .out  of  the  genersl 
funds  of  the  debtor  in  the  hands  of  the  assignees ;  and  the  aasvneea  are 
rendered  personally  liable,  if  they  omit  to  diachai^ge  the  debt  &t  to  the 
United  8Ute8.j4V>} 

It  is  true,  that  in  discdssions  in  Courts  of  Equity  a  mortgage  ia  aometimea 
called  a  lien,  for  a  debt ;  and  so  it  certainly  is,  and  something  more  i  it  is 
a  transfer  of  the  property  itself,  as  security  for  the  debt.  This  most  be 
admitted  to  be  true  at  law,  and  it  hi  equally  true  in  equity  i  for  in  thb  re- 
spect equity  follows  the  law.   The  estate  :is  conndered  aa  a'tnist,  and  ao- 
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cording  to  the  intention  of  the  JMrtiet,  m  a  Qualified  estate  and  •ecuritjr. 
When  the  debt  it  diachirged,  there  is  a  resulting  trust  for  the  Mortgagor. 
It  is  therefore  only  in  a  loose  and  genend  sense,  that  it  b  sometimes  caO- 
ed  a  lieni  and  then  only  by  way  of  contrast,  to  an  estate  absc^e,  and 
indefeisible.  {4il{ 

It  has  never  vet  been  decided  by  this  Courts  that  the  prioribr  of  the  United 
States  will  divest  a  specific  lien,  attached  to  any  thuig,  whether  it  be  ac> 
compamed  by  possession  or  not.  J441} 

The  case  of  TheUuson  «•.  Smith,  3  Wheat,  396^  turned  upon  its  own  porticu- 
lar  circumstances,  aiWl  did  liot  establish  any  principles  diflerent  from  those 
which  are  recognised  in  this  case.  And  it  establishes  no  suchr  propoa- 
tion,  as  that  a  spec^  and  peHeeted  Ken  can  be  displaced  by  tne  mere 
prioffity  of  the  United  Statea.  {444} 

It  IS  not  underrtood,  that  a  genem  lien,  by  judgment  on  lands,  constitutes 
per  se  a  property  or  right  in  the  land  itselfT  It  only  confers  a  right  iq  levy 
on.th^  same,  to  the  exclusion  otother  adverse  interests,  subscquept  to  the 
judgment}  and  when  the  levy  u  actually  made  on  the  same,  the  title  of 
the  creditor  relates  back  to  the  time  of  the  judgment,  so  as  to  cut  out  inter- 
mediate incumbrances.  But  subject  to- this,  ue  debtor  has  full  power  to 
sell  or  otherwise  diq>ose  of  the  land.  {443| 

By  the  weU  settled  principles  of  commerdal  law,  the  consignee  is  the  au- 
thorized agent  of  the  owner,  whoever  he  may  be,  to  receive  the  goods ; 
and  by  hk  endonement  of  the  bill  of  lading  to  a  bonajfde  purchaMr,  for 
available  coitoideration,^wthoat  notice  of  any  adverse  interest,  the  latter 
becomes,  as  agmnst  all  the  world,  the  owner  of  the  foods.  This  is  the 
result  of  the  principle,  that  biDs  of  lading  are  transferable  by  endonc> 
ment,  and  thus  may  pass  the  proper^.  {445|  * 

Strictly  speakinj;^  no  person  but  the  consignee  can  by  any  endorMment  on 
the  bill  of  ladmr  pass  the  legal  title  to  tat  goods.  But,  if  the  shipper  be 
the  owner,  and  toe  shipment  be  on  his  own  account  and  risk,  akhouf^  he 
may  not  pass  the  title  by.  virtue  of  a  mere  endorsement  of  the  biU  of  lad- 
ings unless  he  be  the  consignee,  or  the  goods  he  deliverable  to  his  order ; 
yet,  by  an  assignraent  on  tbe  bill  of  lamng,  or  by  a  separate  instrument^ 
he  can  pass  the  legal  title  to  the  same;  and  it  will  be  good  against  all 
ytnott^  except  purchasers  for  a  valuable  conaderation,  without*  notice^ 
by  endmement  on  the  bill  of  lading  itself.  .  Such  an  asrignment  by  the 
owner,  passes  the  legal  title  against  nis  agents  or  fiictbrs^  and  cremton^ 
in  fimu'  of  the  assignee.  {445} 

Mortgages  may  as  well  be  gpren  to  secure  future  alvances,  and  contingent 
debts,  as  those  which  are  certain  and  due.  The  only  question  that  pro* 
periy  arises  in  such  cases,  is  the  bona /Idee  of  the  transaction.  {448{ 

Without  undertaking  to  Viggest,  whether  in  any  case  the  want  of  posses- 
sion of  the  thing  sold  constitutes^  Pfree^  a  badge  of  fhuid,  or  ia  only,  pri' 
ma/aeiet  a  presumption  of  fhuid  i  it  b  sufficient  to  say,  that  in  case  even 
of  an  absolute  sale  of  personal  property,  the  want  of  such  possession  ia 
not  presumption  of  fraud,  if  possession  cannot,  from  tbe  circumstances  of 
the  property,  be  within  the  power  of  the  parties.  {449| 

In  cases  whe^  the  sale  is  not  absolute  but  conditional,  the  want  of  pome?- 
sioo,  if  consistent  with  the  stipulations  of  the  pardes,  and  afirtion  if  flow- 
ing directly  horn  them,  has  never  been  heki  to  be,  per  ee,  a  badge  ot' 
fraud.  {449}  -r-  --o 

On  a  trial  ufion  the  merits^  it  is  too  late  to  take  exception  to  the  capacity 
of  the  plaintiir  to  sue,  this  should  have  been  done  by  a  ^plea  in  abate- 
ment, before  the  trial ;  and  the  omis^on  to  do  this  i%  a  \raiver  of  the  ob 
jection.  {410} 
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A  joint  and  ■ereral  bon^  where  H  was  not  understood  to  be  offered  at  fe^ 
neral  evidence  as  to  all  the  parties  to  it,  but  only  as  to  one  of  the  obligort^ 
and  was  connected  with  a  title  derived  from  that  obK^  \  was  pro^erlx 
permitted  to  to  to  the  Juiy,  upon  proof  of  the  execution  of  the  bond  b^ 
that  obGgor  alone ;  ai^  under  the  circumstances^  it  wwM  prima  facte  tH' 
dence  of  his  execution  of  the  instnunent  {451} 

This  wm  an  ftctioQ  of  trespass  brought  in  the  Circuit  Court 
for  the  district  of  PennsylTania,  by  the  Atlantic  Insurance  Com- 
pany of  New-York«  a^unst  John  Conard,  the  Marshal  of  the 
district  of  FennsylTama,  for  taking  and  canjing  away  certain 
teas,  imported  from  Canton  into  the  port  oi  Philadelphia,  on 
board  the  ships  Addison  and  Superior.  Pleas  the  general  issuer 
and  a  specialiustification  under  ^fi^fi^  against  the  goodaas  the 
property  of  Edward  Thomson^  The  snit  was  insututed,  and 
tried  under,  an.  agreementy  which  is  recited  in  {he  following 
bond.— 

Know  all  men  bv  these  presc»tS|  that  we,  the  Atlantic  Insur- 
ance Company  of  New- York,  are  held,  and  firmly  bounds 'unto 
the  United  dutes  of  America,  in  the  sum  of  forty^^two  thousand 
dollars,  lawful  money  of  the  United  Sta-es  of  America,  to  be 
paid  to  the  sud  United  Suter  of  America  their  certain  Attor- 
neys, Successors,  or  Assigns,  to  which  payment,  well,  and  ttvlj 
to  be  made,  and  done,  we  bind  ourselves,  and  our  successors, 
firmly  by  these  presents,  sealed  with  our. seal  of  incorporatioB, 
and  dated  this  ninth  day  of  Octo>ber,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  twenty-sis. 

Whereas,  the  ^;oods  and  merchandise  described  in  aniuToice, 
a  copy  of  which  is  annexed,  imported  in  the  ship  Addison,  from 
Canton,^  safely  arrived  at  the  port  of  Philaddphia,  have  been 
levied  on  by  the  Marshal  of  the  Eastern  District  of  Pennsylva- 
nii,  by  vbhm  if  an  eixecuHonenajudm^^ 
ed  StaUe^  agamd  Edward  Tlkmuoti,  of  Philadelphia,  as  the  fffh 
petty  cf  ike  eaid  Edward  Thameon;  and,  whereas,  the.  Atlantic 
Insurance  Comply  of  New-York,  dtAnto  be  theownereinlaWf 
or  emdty^  of  the  mom  goode,  and  aetuaUi/  hold  the  bilb  of  lading 
anduwoice  thererff  under  which  the  said  goods  hare  been  duly 
entered  at  the  Custom  House,  and  the  duties  thereon,  secured 
'  to  be  paid  according  to  law.  And,  whereas,  it  hi*s  been  agreed 
by,  and  between,  the  Secretary  of, the  Treasury,  m  behalf  of  the. 
United  Sutes,  sind  the  said  Atlantic  Insurance  Company,  that 
a  suit  shall  be  instituted  by  the  said  namied  company,  agaihst 
the  said  Marshal,  in  which  the  sokqueeHanto  betnedfrniddeeid' 
ed^'^ehaU  he^  whether  the  United  States,  or  the  said  JtHanUe  iuur- 
once  Compamf  are  erUifl^  to  said  gooaSf  and  ihe  proceeds  (hereof; 
and,  whereas  it  has  been  further  agreed,  that  the  satd  goods  shall 
be  delivered  to  the  said  Atlanticlnsurance  Com^y,  withoot. 
prejudice  to  the  rights  of  the  United  States,  under  the  said  ex- 
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ectt&m  or  otherwise;  and  that  they  shall  sell  and  dbpose  of  the 
same,  in  the  best  munier,  and  for  the  best  price  the]^  tan  dbtafai 
thcaefor,  and  fo»  cash,  or  upon  credit  as  they  may  judge  expe- 
dioit;  and  that  thje  moneys  arising  from  the  sales  thereol^  de- 
ducting the  duties  and  all  customary  char^;^  and  commiMions 
on  such  sales,  shall  be  deposited  by  the  said  Atian^ic  Insurance 
Company,  as  soon  as  receired  from,  and  after  the  sale,  in  the 
Bank  of  the  United  Sutes,  to  the  credit  of  the  President  of  said 
bank,  in  trust,  to  be  inyested  by  the  said  President.of  the  said 
bank,  in  the  stock  of  the  United  Sutes,  in  the  name  of  the  said 
President  in  trust,  so  to  remain,  until  it  shall  judicially  and  final- 
ly be  decided' to  whom  the  said  goods,  or  the  proceeds  thereof^ 
do  in  rig^t,  and  according  to  law  belong;  and  on  tiie  further 
trust,  tmt  whencTer  such  decision  shall  be  made,  the  said  Pro- 
sidentwof  the  said  bankt  shall  ddirer  the  said  moneys,  ortraitf- 
fer  the  sud  stock  to  tiie  jparty  in  whose  favour  such  decidon 
shall  be  made.  And,  whereas^  in  pursuance  of  the  said  ngree* 
ment,  the  said  goods  have  been  this  day  delivered  to  the  said 
Atlantic  Insurance  Conipany  of  New-York,  it  being  understood 
and  agreed  that  such  deliverr  of  the  goods,  shall  not  prejudice 
any  exbting  rig^t  of  the  said  company. 

Now  the  condition  of  this  obligation  is  such,  tf  the  said  At- 
lantic Insurance  Company,  of  New-York,  shall  comply  with  tlie 
said  arrangements,  and  well,  and  truly  sell,  and  dispose  of  the 
said  goods,  and  cause  the  monevs  arisbg  from  the  sales  there- 
of, d^ucting  therefrom  the  duties,  charges,  and  commissions, 
as  aforesaid,  to  be  deposited  in  the  bank,  in  trust,  according  to 
the  true  intent  and  meaning  of  the  above  recited  agreement,  and 
for  the  purposes  therein  set  forth.  This  obligation  to  be  void, 
otherwise  to  be,  and  remain  in  full  force  and  f  irtue. 

(Signed,)  Aroh.  Gracik,  Pnest.  (X.  8.] 

Attest,  Geo.  B.  Rapbltx,. Secretary  of  the   Atlantic  Insur- 
ance Company  of  New-York. 

The  facts  as  they  appeared  by  the  record  were  asiollows  >— On 
the  Slst  June  18£$,the  plaintifis  below,  lent  to  Edward  Thom- 
son the  sum  of  21,000  dollars,  upon  re^HmderUiOf  by  the  Addi^ 
son,  for  which  the  foUotring  bond  was  executed  and  delivered 
to  the  company:-* 

Know  all  men  by  these  presents,  that  we  ^^ward  Thomson^ 
of  the  city  of  Philadelphia,  Edward  H.  Ni«a«l,  Francis  H.  Ni- 
coll,  and  Floyd  S.  Bailey,  of  the  city  of  Kew-York,  are  held 
and  firmly  bound  unto  the  Atlantic  Insurance  Company,  of  New- 
York,  in  the  sum  of  forty-two  thousand  dollars,  lawful  money 
of  the  United  Sutes  ^of  America  to  be  paid  to  the  sahi  ike  At- 
fanHc  iuunmee  Campmnf  of  New-Fafi^  their  certain  attorney, 
successors,  or  assigns,  to  which  payment,  well  and  truly  to  be 
made,  we'  do  hbd  ourselves  and  earh  of  us^  onr  and  each  of  our 
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heirsy  oecuton,  and  admiiiistraton,  jointly  and  seTerally,  firm" 
ly  by  these  presents.  Sealed  with  onr-seak,  and  dated  this  twen- 
ty-first day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-five. 

Whereas  the  Said  the  Atlantic  Insurance  Company  of  New- 
York,  have  this  day  lent  and  advanced  to  the  above  nanied  Ed- 
ward Thomson,  Edward  H.  Nicoll,  Francis  H.  Nicoll,  and  Floyd 
S.  Bailey,  the  sum  of  twentynone  thousand  dollars,  lawful  money 
of  the^  United  States  of  America,  upon  the  goods,  wares,  mer- 
chandise, and  specie,  to  that  amount  laden  or  to  be  laden,  on 
board  the  American  ship,  called  the  Addison,  of  Philadelphia, 
whiereof  Hidelius  in  master,  or  which  may  be  laden  on  account 
of  the  said  Edward  Thomson,  Edward  H.  Nicoll,  Franeia  H. 
Nicoll,  and  Floyd  S.  Bailey,. on  board  the. said  vessel,  at  any 
time  during  her  intended  voyage  hereinafter  mentioned. 

And  whereas  the  said  vessel  is  now  bound  on  a  voyage  at, 
and  from  Philadelphia  to  Canton,  and  at  and  from  thence  back 
to  Philadelphia,  with  the  usual  privileges  for  trade  and  refresh* 
meifits. 

And  whereas  the  said  the  Atlantic  Insurance  Company  of 
New-York,  are  content  to  stand  and  bear  the  risks  agamst 
which  the  said  company  usually  insure  by  their  cargo  poucies» 
on  the  said  sum  so  lent  and  advanced  on  the  said  goods,  wares^ 
merchandise,  and  specie,  laden  or  to  be  laden  on  board  of  the 
said  vessel  as  aforesud,  during  the  said  voyage,  90  as  the  same 
do  not  eiceed  the  term  of  twelVe  calendar  months,  to  be  comr 
puted  from  the  day  of  the  date  of  the  biU  of  lading,  viz:  the 
twenty-first  day  of  April  1825. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  said, 
ship  laden,  with  the  said  goods,  wares,  merchandise,  and  specie, 
do  and  shall,  with  all  convenient  9peed,  proceed  and  sail  onrthe 
said  voyage  from  Philadelphia  to  Canton,  and  at,  and  from 
thi^ce  bacX  to  Philadelphia,  and  return,  and  come  to  Philadel- 
phia, having  on  board  the  above  stipulated  amount  in  value,  in 
specie  or  merchandise,  as  the  case  may  be,  on  the  respective 
passages,  both  outward  and  homeward,  to  end  her  voyage  there, 
oy  or  before  the  end  or  expiration  of  twelve  calendar  months, 
to  be  computed  from  the  date  aforesaid,  and  that  without  4evi*. 
ation,  (the>dangers  and  casualties  of  the  seas  excepted;^  and  if 
the  abo>w  bounden  Edward  Thomson,  Edward  H.  Nicoll,  Fran- 
cis H.  Nicoll,  and  Floyd  S.  Qailey,  or  either  of  them,,  or  either 
of  their  heirs,  executors,  or  administrators,  shall,  and  do  weU, 
and  truly  .pay,  or  cause  to  be  paid,  at  the  city  of  Kew-Yoik,  to 
the  .above  named  the  AtlanUc  Insurance  Compainr  of  New- 
Yorkf  their  attomev,  successors,  or  assigns,  the  mil  sum  of 
fwenty-one  thousai^d  dollars,  lawful  money  as  aforesaid^  imme- 
diately upon  the  &st'  and  next  return  and  arrival  of  the  said 
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5hip^  at  the  port  of  Philadelphia,  or  at  and  upon  the  end  and  ex- 
piration of  tweWe  calendar  months,  to  be  computed  as  afore* 
said,>rhicheTer  shall  first  happen,  together  with  the  sum  of 
two  thousand  two  hundred  and  five  dollars,  lawful  money  as 
aforesaid,  that  being  the  stipulated  marine  interest  and  premi- 
um, on  the  said  loan:  or  if  the  said  Edward  Thomson,  Edward 
H.  NicoU,  Francis  H.  Nicoll,  and  Floyd  S.  Bailey,  or  either  of 
them,  their,  or  either  of  their  heirs,  executors,  or  administra^ 
tors,  shall  and  do  immediately  upon  the  first  and  next  return 
and  arrival  of  tiie  said  vessel,  at  the  ]>ort  of  Philadelphia  as 
aforesaid,  provide  such  return  and  arrival  happen  within  the 
space  of  twelve  calendar  months,  to  be  comiputed  as  aforesaid, 
give  security  satisfactory  to  the  said  the  Atlantic  Insurance  Com- 
pany of  New-York,  to  pay  at  the  city  of  New- York,  to  the  said 
Uie  Atlantic  Insurance  Company  of  New-York,  their  successors 
or  assigns,  the  said  sum  of  twenty-onfe  thousand  dollars,  toge- 
ther with  the  said  sum  of  two  thousand  two  hundred  and  five 
dollars,  within  three  months  from  the  time  of  such  return  and 
arrival,  with  lawful  interest  thereupon,  from  the  time  of  such 
return^ and  arrival,  and  shall,  and  do  well,  and  truly  pay  the 
same  accordingly,  at  the  expiration  of  the  said  three  months; 
or  if,  in  the  said  voyage,  and  before  the  end  of  the  said  twelve 
months,  to  be  computed  as^  aforesudf  a  total  loss  of  the  said 
goods,  wares,  merchandise,*  and  specie,  by  the  risks  against 
which  said  company  usually  insure  by  their  cargo  poucies, 
shall  unavoidably  happen,  and  the  said  Edward  Thomson,  Ed- 
ward H.  Nicoll,  Francis  H.  Nicoll,  and  Floyd  S.  Bailey,  their 
heirs,  executors,  or  administrators*  shall,  and  do  well,  and  suf- 
ficiently abandon,*  transfer,  and  assign,  to  the  said  the  Atlantic 
Insurance  Company  of  New- York,  their  successors  or  assigns, 
all  the  said  goods,  wares,  merchandise,  and  specie  of  the  said 
Edward  Thomson,  Edward  H.  Nicoll,  Francis  H.  Nicoll,  and 
Floyd  S.  Bailey,  so  laden,  and  to  be  carried  from  the  said  port 
of  Philadelphia,  on  board  the  said  ship,  and  all  other  goods, 
wares,  merchandise,  and  specie,  which  shall  be  acquired  during 
the  said  voyage,  by  reason  o^  or  from  the  proceeds  of  the  said 
last  mentioned  goods,*  wares,  merchandise,  and  specie,  and  the 
nett  proceeds  thereof,  and  well  and  truly  do  account  for  and  pay, 
upon  oath  or  affilrmation,  within  four  calendar  months,  to  be 
computed  from  the  time  of  such  loss,  to  the  said  the  Atlantic 
Insurance  Company  of  New-York,  or  their  successors,  a  just 
and  proportionable  average  on  all  the  said  specie,  goods,  wares, 
and  merchandise,  and  proceeds,  if  any  salvage  average,  or  al- 
lowance, shall  be  obtained  by  reason  of,  or  upon  the  same^not- 
>withstanding  such  loss;  then  this  obli^tion  to  be  void;  other- 
wise to  remain  in  full  force  and  virtue. 
It  being  first  declared  to  be  the  mutual  understanding  and 
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agreemeiit  of  the  parties  to  this  contract,  that  the  lenders  shall 
not  be  liable  for  any  charge,  dama^  or  iossi  that  may  arise  in. 
consequence  of  a  seizure  or  detention,  fbr  or  on  acconnt  of  any 
illicit  or  prohibited  trade,  or  any  trade  in  articles  contraband 
pf  war;  but  that  the  lenders  shall  be  liable  to  losses  and  ave- 
rages, and  entitled  to  the  benefit  of  salvage,  in  the  same  maih 
ner,  to  all  intents  and  purposes,  as  underwriters  on  a  policy  of 
insurance,  according  to  the  usages  and  practices  in  the  city  of 
New-York;  and  that  in  like  manner  the  borrowers  shall  be  sub- 
ject to  all  the  duties  imposed  on  the  assured,  by  the  usual  poli- 
cies of  insurance,  and  the  customs  and  practices  of  the  sud  city. 
Sealed  .and  deliyered  in  the  presence  of  us, 

Petbr  Maokie, 

Charuss  Maokib, 

To  the  signature  of  Edward  Thomson, 

J.  H.  CUMOH, 
n.  W.  NiOOLL, 

To  the  three  last  named. 

Edward  Tbomsom,    [L.  S.] 
Edw.  H.  Niooll,  per  n*    « «• 
RoBBRT  SicrrB,  at'y;  L^  ^'J 
Francis  H.  Niooll,  [L.  S.1 
Flotd  S.  Bailbt,      [L.  s.1 
At  the  same  time  the  following  memorandum,  bill  of  ladmg, 
and  assignment  thereon,  were  also  executed  and  delivered  to  the 
company  >— 

Whereas,  it  hath  been  agreed  that  the  bills  of.lading  for  the 
goods,  specie,  wares,  and  merchandise,  mentioned  inUie  witib- 
in  obligation,  shall  be  endorsed  to  ^The  Atlantic  Insurance 
Company  of  New-York,''  as  a  collateral  security  for  the. loan 
withjn  mentioned: 

Atfd  whereas  it  has  been  further  amed,  that  the  property  to 
be  shipped  homeward  as  aforesaid,  being  the  proceeds  of  the 
said  loan,  shall  be  for  the  account  and  risk  of  ns  the  said  bor- 
rowers, or  some.of  us;  that.the  bills  of  lading,  therefore,  shall 
express  the  same,  and  shall  also  express  that  uie  said  property 
shall  be  deliverable  to  the  order  or  the  shippers,  'Snd  that  the 
same  shall  be  endorsed  in  blank,  and  shall  be  placed  in  the  handa 
of  the  sud  ^^Atlantic  Insurance  Company  of  New-York^'*  either 
before  or  on  tbie  arrival  of  the  sidd  ship  at  Philadelphia,  to  be 
held  by  them  as  a  continuation  of  such  collateral  security,  to  the 
performance  of  which  we  do  bind  ourselves: 

'Now  by  this  instrument  it  is  expressly  declared,  that  such 
endoHement,  or  consignment,  shall  not  be  held  to  exonerate  the 
persons  of  the  obligors,  nor  compel  the  said  **The  Atlantic  In* 
surance. Company  of  New-York'^  to  accept U^gooda  and  mer- 
chandise, which  may  arrive  under  such  bill  of  uding  and  con- 
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■ignment,  in  discharge  of  sach  debt;  but  it  shall  be  lawful  for 
the  said  **  The  Atlantic  Insurance  Company  of  New-York»"  to 
receixeaad  hold  the  sud  goods,  specie,  wares, and  merchan- 
dise, for  the  space  of  ninety  days  after  their  arrival  at  the  port  of 
Philadelphia. 

And  in  case  the  principal,  interest,  and  premium,  in  the  with* 
in  obligation  menUoned,  shall  not  be  paid  or  satisfied  within 
the  sud  time,  to  dispose  of  the  same  at  public  auction,  and  to 
charge  the  obligors  with  the  balance  that  may  remain  due,  af- 
ter deducting  from  the  amount  of  said  sales,  the  freight,  duties, 
commissions,  and  all  other  just  and  proper  charges. 
Sealed  and  delivered  in  presence  of  us, 
Pktkr  Maokik, 
Charlss  Macrik, 

To  the  signature  of  Edward  Thomson. 

J.  H.  CUNCH, 
H.  W.  NiCOLL, 

To  the  three  last  named. 

Edward  Thomson,  [L.  S.] 
Edw.  H.  Niooix,  per  rr  c  i 
Robert  SMrra,  att'y.  L^  ^'J 
F.  H.  NicoLL,  [L.  S.l 

Flotd  S.  Bailet,  fL.  S.j 
Shipped  in  good  order  and  condition,  by  £dward  1  homson, 
in  and  Upon  the  ship  called  the  Addison,  whereof  Hidelius  is 
master  for  this  voyage,  now  lying  in  the  port  of  Philadelphia, 
and  bound  for  Canton,  seven  kegs  containing  three  thousand 
Spanish  dollars,  for  account  and  risk  of  the'  shipper,  a  na- 
tive citiaen  of  the  Vnited  States  of  America,  being  marked  and 
numbered  as  in  the  margin,  and  are  to  be  delivered  in  the  like 
good  order  and  well  conditioned,  at  the  aforesaid  port  of  Can- 
ton, rtlie  danger  of  the  seas  only  excepted,)  unto  John  R.  Thom- 
son, Esq.  or  to  his  assigns,  he  or  they  paying  freight  for  the 
said  goods,  at  the  rate  of  nothing,  with  primage  and  average 
accustomed.  In  witness  whereof,  the  master  or  purser  of  the 
said  ship  hath  aflBirme^  to  the  three  bills  of  lading,  all  of  this 
tenor  and  date;  one  of  which  being  accomplished,  the  other  to 
stand  void.   Dated  at  Philadelphia  the  21st  day  of  April,  1825. 

AkDBXW  HlDRUUS,  Jr*     . 

No.  5.  [E.  T.]  38  a  44,  r  kegs  containing  3000  each. 

An  assignment  endorsed  thereon,  dated  the  2ist  June  1825, 
as  followa^— 

(COPY.) 

For  value  received,  I  do  hereby,  assign  and  transfer  to  the 
Atlantic  Insurance  Company  of  New- York,  the  within  bill  of 
lading,  and  the  specie,  goods,  wares,  and  merchandise;  t6  be 
procured  thereon,  or  therebyi^  and  any  return  cargo  to  be  ob- 
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tained  by  the  within  mentioned  outward  cargo,  and  tpecie^op 
the  proceeds  thereof,  and  all  the  return  cargo  to  be  tal^en  on 
board  the  within  named  ship,  by  or  for  my  account,  as  collate- 
ral security,  according  to  an  agreement,  duly  execujted  an^  ad- 
joined to  a  remondentta  bond  given  by  myself,  Edward  H.  Ni- 
coU,  Francis  H.  Nicoll,  and  Flovd  S.  Bailey,  dated  this  twen- 
ty-first  day  of  June,  in  the  vear  oi  our  Lord  one  thousand  eight 
hundi*ed  and  twenty-five,  tor  tl^e  sum  of  twenty-one  thousand 
dollars.  Witness  my  hand<and  seal,  this  dlst  day  of  June  18525. 

Edwd.  Thomsok. 

Peter  Mackie, 

Barclay  Arny,  Witnesses. 

The  Addison  sailed  from  Pliiladelphia  for  Canton,  on  or 
about  the  21st  April  1825. 

On  the  14th  July  1825,  the  plaintiffs  also  lent  to  Edward 
Thomson  the  sum  of  13,960  dollars  upon  respondentia  by  the 
Superior,  for  which  a  similar  bond,  and  memorandurti,  and  a 
corresponding  bill  of  lading  and  assignment,  were  executed  to 
the  lenders.  The  Superior  sailed  from  Philadelphia  for  Can* 
ton  on  or  about  the  6tn  June  1825. 

There  was  no  difference  between  these  two  operations,  except 
this,  that  the  entire  loan  of  21,000  dollars  by  the  Addison  was 
paid  by  the  company  to  the  agents  of  Thomson,  whereas  the 
loan  by  the  Superior  was  applied,  with  his  consent,  to  pay  a  pre- 
vious loan  on  rtspondentiahy  another  ship  of  Thomson's,  which 
had  fallen  due. 

On  the  19th  November  1825,  Edward  Thomson,  being  very 
largely  indebted  to  the  United  States  upon  duty  bonds,  and  for 
duties  on  teas  not  bonded,  made  a  general  assignment  of  all  his 
estate  and  effects  to  Richard  Renshaw  and  Peter  Mackie,  in 
trust  for  his  creditors  ;«-and  on  the  13th  March  1,826,  he  con- 
"fessed  a  judgment  to  the  United  States  for  half  a  million  of  dol- 
lars,  upon  which  a^i./o.  was  issued  on  tho  same  day. 

In  the  month  of  March  1826,  and  a  few  days  beibre  the  ar« 
rival  of  the  Addison,  the  assignees  of  Thomson  received,  under 
a  blank  envelop  addressed  to  him,  a  duplicate  bill  of  lading 
and  invoice  of  a  shipment  homeward  by  that  vessel,  for  the  teas 
in  question  in  this  suit,  and  delivered  them  to  the  agents  of  the 
Insurance  Company.  They  were  respectively  dated  the  22d 
November  1825,  deliverable  to  the  order  of  the  shipper  at  Can* 
ton,  R.  Fisher  attorney  for  John  R.  Thomson,  and  oy  him  en- 
dorsed in  blank.  The  invoice  stated  the  account  and  risk  to 
be  for  Edward  Thomson.  That  the  teas  in  this  invoice  were 
the  retarns  of  the  outward  specie  in  the  bill  of  lading  assigned 
to  the  company,  was  proved  by  means  of  the  words  and  figure 
No.  5,  on  the  homeward  invoice,  and  the  same  nuniber  and 
figure  on  ^e outward  bill  of  lading;  which  were  the  means  con- 
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certed  between  Edward  Thomson  and  his  supercargo  in  Can^ 
ton,  to  fix  the  identity.  The  original  bill  of  lading  and  invoice 
were  received  by  the  assignees  on  the  arrival  of  the  Addison, 
and  in  like  manner  delivered  to  the  company.  In  the  same 
month  Peter  Mackie,  one  of  the-  assignees,  received  from  Can- 
ton, the  homeward  bill  of  lading  and  invoice  of  a  shipment  of 
teas,  &c.  by  the  Superior,  dated  the  2d  December  1825,  deli-, 
Terable  to  his  own  order;  and  Barclay  Amy,  a  clerk  in  the  ser- 
vice of  Thomson,  received  a  bill  of  lading  and  invoice  of  an- 
other shipment  by  the  Superior,  bearing  the  same  date,  and  de- 
liverable to  his  order.  These  returns,  being,  as  was  proved  at 
the  trial,  purchased  with  the  specie  in  the  outward  bill  of  lad- 
ing by  the  Superior," assigned  to  the  company,  the  consignees 
A^ickie  and  Amy,  on  the  22d  March  1826,  endorsed  the  pa- 
pers to  the  plaintiffs;  the  rest  of  the  shipment  of  13,960  dollars, 
was  expended  for  ship's  disbursements  in  Canton. 

Both  shipments  by  the  Addison  and  Superior  were  levied 
upon  by  the  Marshal,  under  the  Ji  feu  before  mentioned,  on  the 
15th  March  1826,  while  th<^  ships  were  below  in  the  river,  and 
taken  into  his  custody,  where  they  remained  until  the  arrange- 
ment recited  ih  the  bond  of  the  9th  October  1826;  in  conse- 
quence of  which  they  were  given  up. 

It  further  appeared  «pon  the  trials  that  the  Addison  brought 
'^ith  her  addressed  to  Thomson,  a  general  bill  t>f  lading  for 
her  entire  cargo,  deliverable  to  Edward  Thomson  or  assigns,  but 
not  signed  by  the  captain;  and  also  a  general  invoice,  stating 
tne  cargo  to  be  fpr  his  account  and  risk,  and  deliverable  to 
his  order.  The  manifest  which  had  been,  made  out  in  Can- 
ton, by  the  agent  of  Thomson,  stated  the  cargo  to  be  consigned 
to  Thomson,  and  not  to  order;  and  when  the  agent  delivered 
it  to  the  captain,  he  told  him  that  it  was  done  to  save  him  the 
necessity  of  overiiaulinghis  papers  at  sea,  and  that  he  might 
rely  on  it  as  being  correct.  The  captain  however,  on  receiv- 
ing a  letter  from  the  assignees,  upon  his  arriving  on  the  Ame- 
rican coast,  examined  his  bills  of  lading,  and  finding  that  they 
were  deliverable  to  order,  altered  his  manifest  in  conformity. 
The  object  of  these  double  papers,  it  was  alleged,  wm  to 
enable  Thomson,  after  settling  with  the  lenders  on  respon" 
dentia,  as  he  had  done  upon  former  occasions,  to  cancel  ^*\<d 
particular  bills  and  invoices;  and  after  procuring  the  srgua- 
.ture  of  the  captain  to  the  general  bill  of  lading,  to  ente**  the 
cargo  as  consigned  to  him. 

The  preceding  statement  is  all  that  is  necessary  to  introduce 
the  points  of  evidence  and  law  that  were  raised  upon  the  re- 
cord, and  which  came  up  for  revision  in  this  Court 

The  plaintiffs'  counsel  having  offered  at  the  triM  to  give 
evidence  of  the  respondentia  bond  by  the  Addisoc,  it  wail  ob- 
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jected  to,  until  they  had  proved  that  the  company  were  duly  in- 
corporated according  to  law.  Theplabtiffs*  counsel  then  eave 
notice  to  the  defendant's  counsel,  the  District  attorney  of  the 
United  States,  to  produce  the  bond  of  9  October  1826;  and 
gave  in  evidence  the  agreement  of  counsel  for  entering  the 
action,  wherein  it  was  stated,  that  the  question  to  be  tried  was, 
whether  the  plaintiflPs  or  the  United  States,  were  entitled  to  the 
goods  mentioned  in  the  declaration  or  the  proceedsr  thereof,  and 
that  the  merits  should  be  determined  without  further  form. 
The  bond  not  being  produced,  the  plaintiffs'  counsel  called 
Austin  L.  Sands  to  prove  the  delivery  of  that  bond  to  the  dis- 
trict attorney,  and  also  its  'contents ;  and  began  by  sinking  him, 
if  he  was  an  agent  of  the  Atlantic  Insurance  Company.  To  this 
question  the  counsel  for  the  defendant  objectedt  and  the  Court 
overruled  the  objection.  To  this  opinion  of  the  Court  a  bill  of 
exceptions  was  tendered  and  sealed. 

The  bond  of  9  October  1826  being  then  proved,  the  counsel 

for  the  plaintiffs  contended  that  they  were  authorized,  without 

further  proof^  to  give  evidence  of  the  rupondeniia  bond,  of 

which^ opinion  was  the  Court;  and  to  this  opinion  also  the  de- 

'  fendant's  council  tendered  an  exception. 

Mackie  the  subscribing  witness  to  £.  Thomson's  signature 
to  the  remondenfia  bond,  memorandum,  and  assignment  of  the 
bill  of  lading,  proved  the  hand  writing  of  Thomson,  his  own  at- 
testation, and  that  of  Charles  Mackie— <and  also  the  hand  wri- 
ting of  Clinch  and  Nicoll,  the  other  witnesses  to  the  bond  and 
memorandum;  who  resided  in  New- York  and  were  not  produced. 
The  counsel  for  the  plaintiffs  then  offered  to  read  that  bond  in 
evidence,  to  which  the  counsel  for  the  defendant  objected,  but 
the  Court  suffered  it  to  be  read,  as  the  several  bond  of  Thom- 
ion ;  to  which  opinion  an  exception  was  als(>  tendered. 

Upon  the  examination  of  A.  Hidelius,  the  captain  of  the  Ad- 
diaon^.  a  witness  produced  on  behalf  of  the  defendant,  the  coun- 
sel proposed  to  ask  him  the  following  question— Did  Mr. 
Mackie  and  Mr.  Nicoll  make  out  a  new  manifest,  altering  the 
destination  of  the  Addison,  and  ask  you  to*  enter  it  as  a  true 
manifest  at  the  Custom  House?  This  question  was  objected  to 
by  the  plaintiffs'  counsel,  and  overruled  by  the  Court;  to  whose 
opinion  the  defendant  again  excepted. 

The  defendant's  counsel  proposed  then  to  ask  the  same  wit- 
ness the  following  questions-Did  you  see  Mr.  Mackie  pay  mo- 
ney to  the  pilot  for  being  first  on  board  the  Addison  ?  Which 
question  was  objected  to,  overruled,  ^d  the  rejection  except- 
ed to  in  like'tnanner. 

The  defendant's  counsel  having  then  produced  an  original 
letter  from  Thomson  to  captain  Hidelius,  with  a  postscript  by 
the  assignee,  giving  the  captain  a  caution  in  regard  to  his  mani- 
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fest,  proposed  to  ask  Peter  Maqkie  the  following  qaestion^was 
the  greater  part  of  the  letter  now  produced  signed  by  Edward 
Thomson*'  and  countersigned  by  his  assignees,  drafted  by  the 
Districtattomey?  This  question  was  in  like  manner  objected 
to  and  overruled,  and  an  exception  taken. 

The  same  counsel  proposed  to  ask  of  Barclay  Amy,  another 
witness,  the  following  questioiH— Do  you  know  how  the  money 
was  applied  that  was  borrowed  on  the  Addison  and  Superior 
of  the  plaintiffs.  This  question  was  objected  to,  unless  the  ap- 
plication was  with  the  plaintiffs'  knowledge,  and  was  overrul- 
ed. To  this  opinion  a  bill  of  exceptions  was  also  tendered  bf 
the  defendant. 

At  the  close  of  the  argument  to  the  Court  and  Jury  on  the 
law  and  fact  of  the  case,  Mr.  Justice  Washington  delivered  the 
following  points,  in  charge  to  the  jury. 

lirsi'.  That  the  bonds  given  by  Edward  Thomson  to  the 
plaintiffs,  for  securing  the  loans  of  twenty-one  thousand  dol- 
uirs  on  the  pargo  of  the  Addison,  and  of  thirteen  thousand 
nine  hundred  and  sixty  dollars,  on  that  of  the  Superior,  are  not 
invalid  as  marine  contracts,  for  the  reason  alleged  by  the  coun- 
sel for  the  defendant;  ^hat  is  to  say,  because  in  respect  to  the 
former,  the  loan  was  made  after  the  Addison  had  sailed  upon 
her  voyage,  and  in  respect  to  the  latter,  for  the  same  reason ; 
and  because  the  bond  was  given  by  the  said  Thomson  for  se* 
curing  a  balance  due  by  him  to  the  plaintiffs,  on  account  of  pre- 
ceding  loans  made  to  him,  and  not  for  money  lent  at  the  time 
'  the  said  security  was  given. 

Second.  That  it  is  no  objection  to  the  validity  of  the  bond 
giveh  for  securing  the  loan,  on  the  cargo  of  the  Addispn,  upon 
the  ground  of  usury,  that  such  cargo  was  known,  by  the  par- 
ties, at  the  time  the  said  bond  was  given,  to  have  been  in  safe- 
ty at  and  upon  the  departure  of  the  said  vessel  from^  Philadel- 
phia; since  the  real  question  for  the  jury  to  decide  in  relation 
to  that  subject  was,  whether,  upon  the  whole  of  the  evidence 
given  in  the  cause,  the  loan  was  bottomed  upon  a  fair  marine 
contract,  the  repayment  of  which  was  to  depend  upon  the  pe- 
rils which  the  plaintiffs  assumed  to  bear,  or  whether  the  con- 
tract was  merely  a  device  to  cover  an  usurious  loan.  If  the 
risk  be  inconsiderable,  or  for  a  part  of  the  voyage  only,  and  the 
marine  interest  be  disproportioned  thereto,  these  circumstan-. 
ces  may  warrant  the  presumption  of  unfair  conduct  sufficient 
to  avoid  the  contract.  Biit  the  mere  circumstance  of  the  known 
safety  of  the  cargo  at  any  particular  period  of  the  voyage,  or  of 
the  assumed  risk,  is  not,  oer  te,an  objection  to  the  contract  on 
the  ffround  of  usury.  If  Edwai^  Thomson  was  to  pay  inter- 
est/ran  aperiod  aniuedeni  to  the  loony  there  can  be  no  question, 
but  thai  the  contract  was  usurious,  and  it  would  ho  so  although 
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BO  more  tlMa  the  i^gal  rate  of  interest  was  tesenred.  Howthat 
fact -is,  thejurj  must  decide  from  the  evidence  before  than. 

7%trd  That  the  loan  upon  the  cargo  of  the  Addison,  was  hj 
the  terms  of  the  aforesaid  bond,  giten  to  secure  it  it  the  risK 
of  the  plaintiirs  darine  the  whole  voyaffe,  notwithstanding  the 
omissio<i  of  the  words  <^ lost,  or  not  KMt"  in  the  said  bond; 
there  being  other  and  equiyaloit  expressions  in  the  said  instru- 
ment. 

IbuTlIu  That  the  above  bond  given  for  securing  the  loan 
made  upon  the  cargo  of  the  Addison,  together  with  the  memo- 
nmduiki  endorsed  on  il.  the  bill  of  lading  outward,  and  the  en- 
dorsement thereon,  are  all  to  be  considered  as  forming  parts 
of  one  entire  contract;  and  as  such,  they  do^  upon  a  fair  and 
legal  construction  6f  th/em,  cover  that  part  of  the  homeward 
cargo,  which  was  the  divestment  of  the  outward  cargo  on  which 
tlMtJipan  was  secured;  and  that  the  same  principles  are  appli- 
cable to  the  contract  in  relation  to  the  Superior.  That  the 
above  instruments,  taken  and  construed  together  as  forming 
one  contract,  vested  in  the  plaintiffs  an  equitable  title  to  the 
return  cargoes  of  those  vessels;  if  upon  the  evidence  given  in 
tlie  cause,  the  jury  should  be  of  opimon,  that  those  return  car- 
goes were  in  point  of  fact  the  investment  of  the  outward  cargoe* 
of  the  Addi§bn  and  Superior,  respectively*  And  that  nothing 
remained  to  be  done  to  vest  in  the  plaintiffs  the  legal  right  to 
the  said  property,  respectively^  but  the  delivery  to  them  of  the 
homeward  bills  of  lading  of  iht  Addison's  cargo,  endorsed  in 
blank,  and  an  assignment  to  the  plaintiffs  by  Mackie  and  Amy, 
of  the  homeward  bills  of  lading  of  the  cargo  of  the  Superior. 

Fifth.  I'hat  the  equitable  title  of  the  plaintiffs,  so  vested  in 
them  on  the  nineteenth  day  of  November  1825,  when  Edward 
Thomson  made  an  assignment  of  all  his  property  for  the  bene- 
fit of  his  creditors,  w&s  Hot  defeated  or  affected  by  the  right 
of  preference,  which  that  act  gave  to  the  United  Stales  to  be 
first  paid  what  was  due  to  them  by  the  said  Thomson,  and  that 
this  equitable  title  was  converted  into  a  legal  one,  by  the  sub- 
sequent delivery  to  the  plaintiffs  of  the  bills  of  lading  endorsed 
in  blank  of  the  Addison's  homeward  cargo,  and  of  the  assign- 
ment by  Mackie  and  Amy,  of  those  of  the  cargo  of  the  Supe- 
rior. 

Sixth.  That  the  actual  possession  of  tne  aoove  retum  cargoes 
by  the  mastei*8  of  the  Addison  and  Superior,  until  they  were 
levied  upon  under  executions  at  the  suit  of  the  United  States 
against  Thomson,  is  not,  per  $e^m  law,  a  badge  of  fraud,  which 
ought  to  invalidate  or  affect  the  title  of  the  .plaintiffli  to  those 
carroes. 

Seventh.  That  as  to  the  charge  of  fraud,  which  it  is  insisted 
by  the  counsel  for  the  defendant  taints  this  transaction  through- 
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ottti  that  is  a  subject  exclusively  for  the  consideratfon  and  de- 
tennination  of  the  jury,  upon. the  evidence  laid  before  them;  in 
deciding  upon  which^  they  are  to  observe,  First.  That  actual 
iimud  must  be  proved,  and  ought  not  to  be  presumed:  and,  Se- 
condly. That  no  fraud  which  may  have  been  practised,  or  at* 
tempted,  by  Edward  Thomson,  hia  captains  or  agentsy  ought 
to  affect  the  validity  of  these  contracts;  unfess^they  should  be 
satisfied,  from  the  evidence,  that  the  plaintiffs  iu  some  way  or 
other,  participated  in  the  same. 

Lmbg*  That  if  the  jury  should  be  of  opinion,  upon  the  whole 
of  the  evidence,  that  the  transactions  between  the  plaintiffs 
and  E.  Thomson,  which  constitute  the  basis  of  this  action, 
were  fair,  so  far  as  the  plaintiffs  were  Concerned  in  them^  and 
that  they  stand  clear  of  the  imputation  of  usury,  on  the  ground 
that  interest  was  reserved  from  aperiod  antecedent  to  the  loan ; 
and  if  further  they  are  satisfied,  that  tht  homeward  cargoes 
were  the  proceeds  of  the  outward  cargoes  on^  which  the  secu^ ' 
rities  were  given;  then  their  verdict  ought  to  be  for  the  plain- 
tiff; otherwise  not  It  was  further  stated  by  the  Judge  that  he 
had  declined  giving  a  constructioa  of  the  62d  section  of  the. 
Act  imposing  duties,  or  an  opinion  on  the  question .  whether 
under  that'Section,  the  consignee  of  imported  goods  is  liable 
for  the  duUes  on  them;  considering  it  to  be  unnecessary  from 
the  view  which  he  had  taken  of  the  case. 

And  in  explanation  of  the  charge,  the  following  questions 
were  propounded  by  the  counsel  and  answered  by  the  Court 

1.  The  defendant's  counsel  requested  the  Court  to  charge 
the  jury^  that  if  the  agreement  of  the  plaintiffs  with  Edward 
Thomson  was  made  with  the  view  to  deprive  the  United  States 
of  their  duties,  it  was  fraudulent,  and  the  plaintiffs  could  not 
recover.  To  which  the  Judge  answered,  tlut  if  the  agreement 
was  made  with  that  view,  such  would  be  the  legal  consequence; 
but  that  he  had  heard  no  evidence  to  warrant  that  conclusion  in 
point  of  fact;  but  that  was  a  subject  exclusively  for  the  jury. 

2d.  The  Court  was  asked  by  the  same  counsel,  to  charge, 
that  if  the  contract  of  Edward  Thomson  with  the  defendant,  was 
to  pay  more  than  lawful  interest  during  a  period  when  ther^ 
was  no  marine  risk,  the  contract  was  usurious  and  void.  To 
which  the  Judge  answered,  that  if  the  contract  was  a  cover  to 
charge  more  than  lawful  interest,  when  there  was  no  marine 
risk,  it  was  usurious  and  void.  That  he  did  not  himself  under- 
stand the  entries,  from  the  plaintiffs'  books  which  had  been 
given  in  evidence,  but  that  the  fact  upon  which  the  question  is 
predicated,  was  proper  for  the  decision  of  the  jury. 

Sd.  The  Court  was  then  asked  by  the  plaintiffs'  counsel  to 
charge,  that  the  parties  were  at  liberty  to  agree  for  a  marine 
interest  greater  than  the  legal  n^e  for  the  time  that  the  money 


Digitized  by 


Google 


400  SUPREME  COURT. 

(Cooaid  M.  The  Atkntic  ImiiiBiioeConptBj.) 
was  exposed  tp  marine  ris^s,  or  the  loan  was  at  hazard  by  the 
marine  risk    .        goodv  on  which  it  was  made.     To  wluch 
the  Jadge  ai.        ^d,  that  they  certainly  Were. 

To  all  which  the  defendant's  counsel  excepted,  and  the  Judges 
sealed  a  bill  of  exceptions. 

Mr.  Ingersoll,  for  the  plaintiff  in  error,  stated,  that  after  se* 
yeral  years  of  actual  but  concealed  insolvency,  Thomson  owned 
it  on  the  19th  of  November  1835,  by  the  public  assignment  of 
all  his  property.  He  then  was  the  debtor  to  the  United  States 
979,102  dollars  63  cents  for  duties  on  his  importations  in  the 
years  1823-4-5^  which  duties  Were  due  ai  the  importations^ 
though  bonded  w|th  credits  for.fuUire  payments.  Such  is  the 
doctrine  of  the  case  of  The  United  States  v$.  Lyman,  1  3£a$. 
482.  Thus  the  contest  arose  between  the  United  Sutes,  who 
loaned  these  credits,  and  the  defendant  in  error,  who  also  claim 
reimbursement  for  loans;  but  the  fund  in  dispute  is  the  only 
resource  of  the  United  States,  while  the  Insurance  Company 
have  the  other  obligors,  besides  Thomson,  on  the  ruponiUnHa 
bond  to  look  to.  The  United  States  are  privileged  creditors;- 
not,  as  is  often  imputed,  by  prero^tive,  but  by  a  lawful  prior- 
ity, which  belong  to  every  sovereignty  or  government.  Their 
credits  on  importation  are  loans,  for  which  the  consideration 
and  equivalent  are  priority  of  payment,  before  any  other  credit- 
ors; and  the  fund  in  dispute  proceeds  from  loans  thus  privi* 
leged.  It  is  as  just  and  equitable,  as  it  is  established  by  law,  that 
for  such  loans  the  government  should  be  paid  before  any  other 
creditor,  no  matter  what  security  he  has  for  his  debt  This 
principle  is  the  privilege  of  every  government,  and  as  conso- 
nant with  republican  as  with  regal  sovereignty.  It  belongs  to 
all  codes,  in  all  ages  and  countries.  Thus,  in  England  before  the 
statute  of  Acton  Bumell,  the  crown  had  execution  against  the 
person  and  the  lands  of  its  debtors,  which  was  not  allowed  to 
any  subject  at  that  time.  Plawd.  441,  S  Co.  II.  SLhac.AMdg. 
686.  Government  is  not  bound  by  certificate  of  bankruptcy,  by 
Act  of  Limitatipns,  or  to  pay  costs;  principles  common  to  the 
American  as  to  the  English  law.  The  crown  may  assign  a 
chone  in  aciioriy  and  Us  assignee  may 'sue  in  his  own  name.  Cro. 
Jo*  179,  Rex  vs.  TVine.  Such  was  the  ancient  Romain  law. 
ffiyocfs  InaL  rf  the  Civ.  Law^  b.  S.  ch.  I.  p.  141.  The  state  was 
preferred  for  all  debts,  and  bad  a  lien  on  the  property  of  all 
receivers  of  public  funds,  with  the  right  of  execution  froni  the 
Treasury,  without  any  suit;  which  are  provisions  similar  to  those 
of  the  Acts  of  Congress.  The  modern  civil  latw  is  the  same: 
fi»eu8  8emperhabttjuBpigmri8.  Poth.  Dt  rhypathe^uej  ch.\.art.S. 
f.  116.  All  are  bound  to  pay  the  state  before  private  creditors. 
Orot.  de  Jure^  B.  ^  P.  6.  2.  ch.  1.  $ec  6.  These  principles  are 
indispensable  to  good  government    It  is  neither  politic  nor 
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permitted  for  the  judiciary  to  enfeeble  by  constnictioiit  what 
the  legislature  has  done  to  establish  thenu    Neither  property 
nor  lien  is  asserted  for  the  United  States,  but  privilege  to  be  first 
paid  out  of  the  insolvent  debtor^s  effects,  before  any  other  debtor* 

To  thb  privilege  however  the  United  States  superadd  the 
advantage,  which  the  law  always  allows  to  vigilance  in  the  pur- 
suit of  dejl^ts.-  On  the  11  th  of  March  1886  they  obtained  judg^ 
ment  against  Thomson;  on  the  13th  of  that  month  and  year 
issued  Uieir^L/o.,  and  on  the  15th  levied  it  on  the  ships  and 
cargoes,  whose  proceeds  are  in  Question.  Such  logal  and  equi- 
table positions  are  immoveable  by  any  mere  d  otor:  the  de- 
fendants in  error  must  show  that  Thomson  had  no  property  in 
the  goods  levied  upon  as  his,  but  that  it  was  transferred  before- 
hand to  them.  This  burthen  of  proof  they  undertake,  and  to  dis- 
lodge the  public  priority  and  possession,  by  prbvine  property 
out  of  Thomson,  and  in  the  Insurance  Companv.  1  hey  claim 
to  be,  if  not  owners,  at  least  creditors  with  quaUned  property  by 
specific  lien ;  having  loaned  money  on  rupondenHa  bonas  secur- 
ed by  assignments,  endorsed  on  the  outward  bills  of  lading. 

Use,  disposition,  risk,  profit  and  loss,  in  short  all  ownership, 
real  and  ostensible,  remained  in  Thomson  throughout.  The 
vessels  were  far  at  sea  when  the  loans  were  made,  so  that  it  was 
physically  impossible  to  appropriate  the  paru  affected  to  the 
several  loans.  All  the  home warcl  documents  were  addressed  un- 
der seal  to  Thomson,  and  nothing  but  a  secret  mark  on  one  set 
of  the  double  papers,  enabled  the  assignees  to  deliver  Uie  re- 

rtive  parcels,  which  were  levied'  upon  by  the  executions  of 
United  States,  when  thus  symbolically  and  conjecturally 
appropriated.  The  contract  between  the  Insurance  Company 
and  Thomson  is  to  be  gathered  from  the  bond,  the  annexed 
memorandum,  and  the  assignment  on  the  outward  bill  of  lad- 
ing, all  considered  together  as  one  instrument.  The  bond  does 
not  contain  a  single  word  or  indication  of  transfer  of  property 
or  specific  lien,  but  the  contrary;  and  it  is  well  settled  that  a 
respondentia  bond  creates  no  lien,  but  only  gives  personal  secu- 
rity. AEoMt^  319,  Buskvt.  Fearon.  The  United  States  v^.  The 
Delaware  Insurance  Company,  MS.  The  memorandum  annex- 
ed to  the  bond,  is  a  eoMtat  against  the  idea  of  pVoperty,  which 
the  lenders  repeL  The  assignment  on  the  bill  of  lading  is  cau- 
tiously qualified  and  referential,  relying  upon  the  memorandum 
for  the  meaning  of  the  parties.  By  all  these  instruments,  taken 
either  together  or  separately,  there  is  no  unqualified  transfer 
of  property;  no  possession  changed,  the  account  and  risk  are 
kept  in  the  borrower ;  no  consignment  to  the  lenders*  who  lend 
their  money  on  the  promise  of  the  borrower  to  place  a  blank 
bill  of  lading  in  their  hands  after  the  voyage  ends,  and  that  and 
then  expressly,  as  no  more  than  coHateral  securitv  for  the  loam 
Vol.  L  3  E 
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The  lenders 'trust,  the  borrowers  covenant,  throughout— n« 
more.  Usually  in  case  of  retpondentia  loans  there  is  an  unqua- 
lified assi^mcnt  at  home,  and  an  unqualified  consignment  from 
abroad,  with  separate  letters  of  advice,  orders  and  an  entire 
documentary  possession  in  the  lenders:  whereas  here,  the  lend- 
ers shun  every  indication  of  owner^ip  or  possession,  which 
are  left  with  Thomson,  to  enable  him  by  false  appearances  ol' 
property  to  get  credits  for  duties,  which  the  Insurance  Compa- 
ny thus  evade  liability  for.  The  62d  section-of  the  Act  of  Con- 
gress, Laws  <f  U.  &  S  Vol.  195,  holds  the  consignee  liable  for 
the  duties,  notwithstanding  any  transfers.  By  clandestine  trans- 
fer the  lenders  have  a  secret  lien  on  these  effects,  without  no- 
tice and  registry,  contravening  all  appearances,  and  inevitably 
tempting  to  frauds.  C^n  an  equitable  right  spring  from  so  pol- 
luted a  source  ?  Can  the  public  priority  be  annulled  by  such 
an  equity?  By  mortgage,  the  lep;al  title  is  transferred  and  so 
registered.  By  pawn,  the  thing  is  deposited  and  thus  posses- 
sion changed.  But  in  this  case,  all  but  a  secret  hold  remained 
with  the  borrower,  as  the  very  means  with  which  to  defraud  the 
revenue.  Would  Chancery  compel  performance  of  such  a  con- 
tract? Would  trover  lie  at  common  law  for  the  property? 
Could  the  Insurance  Company  have  taken  possession  oi  it  at 
any  time  ?  Could  not  Thomson  have  ordered  and  sent  it  to  Eu- 
rope or  Australasia,  instead  of  Philadelphia?  His  obligation 
was  nothing  but  a  mere  executory  promise  to  place  a  blank  bill 
of  lading  in  the  lender's  hands,  which  promise  they  had  no 
means  of  compelling  him  to  keep.  Indeed,  the  consideration 
for  that  promise  was  a  mere  contingency,  inasmuch  as  no  debt 
was  due  till  the  voyage  ended:  and  then,  by  the  bond,  the  lend: 
ers  stipulate  to  accept  satisfactory  security  for  payment;  which 
security,  according  to  Amy's  testimony,  was  always  a  mere 
negotiable  note  from  Thomson. 

Such  was  the  course  of  dealing  uniformly.  No  instance  ever 
occurred  of  his  placing  the  blank  bill  of  lading  in  their  hands. 
Contracting  that  the  returns  should  be  consigned  by  Thomson's 
foreign  agent  to  his  orders,  was  contracting  that  the  property 
should  remain  in  him.  Such  is  the  universal  and  famihar  effect 
of  such  consignments,  by  which  most  of  the  l^rg^  British  shi^ 
ments  to  this  country  are  regulated.  Jlbb*  by  Star.  d40.  1  A 
Bloc.  359.  1  Wheat.  208,  St  Jose  Indiano.  8  Cra.  25$.  975^  the 
Venus.  Ibid.  328,  the  Merrimack.  Ibid.  354.  9  Cra.  183,  the 
Frances;  To  which  it  may  be  added,  that  by  Act  of  Congress 
every  .manifest  must  designate  ownership  by  fixing  the  con* 
signee.  Section  23d  of  the  Duty  Act,  3  VoL  Laws  U.  S.  15& 
All  bills  of  lading  must  conform  to  the  manifest,  section  30tb 
of  the  same  Act,  p.  166 ;  and  the  property,  as  fixed  in  the  con- 
signee, remains  in  him  notwithstanding  any  transfer;  section 
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6£dof  the  same  Act,  p.  195.  Indeed  it  is  a  principle  of  am  ver- 
bal law,  that  possession  of  chattels  must  accompany  property, 
1  mb.  26a  Kyall  v$i  RolL  StT.B.  587,  Edwards  vj.  Harben. 
1  CuL  316,  Hamilton  ««.  Russel.  Secret  liens  and  clandestine 
titles,  are  destructive  of  that  free  mutation  of  property  which 
b  vital  to  commerce.  It  is  not  denied  that  property  at  sea  may 
be  transferred  by  the  documents.  But  the  question  here  is 
whether  a  secret  title,  which  disowns  property  till  third  per- 
sons are  involved,  may  be  construed  into  force,  in  order  to  frus- 
trate fair  claims.  In  Coxe  v$.  Harden,  4  Ea$t^  £41,  the  Frances, 
8  Cra,  335,  and  Potter  vb.  Lansing,  I  Joh\».  215,  it  is  said,  that 
even  the  account  and  risk,  are  strongly  indicative  of  the  pro- 
perty. In  the  case  of  the  United  States  vs.  The  Delaware 
Insurance  Company,  C  C  U.  S.  Pen,  /).,  it  was  adjudged  that 
a  bill  of  lading  does  not  transfer  the  property,  but  merely  gives 
a  right  to  demand  it;  and  that  a  bill  to  order  or  in  blank  con- 
tinues the  property  in  the  shipper  till  a  consignee  takes  lawful 
possession  of  it  The  argument  for  the  United  States^,  far  from 
any  encroachment  on  the  settled  doctrines  of 'commercial  law 
or  the  common  law,  labours^  on  the  contrary,  to  uphold  them 
against  a  perilous  innovation  by  construction.  Furthermore: 
Was  not  the  question  of  property  for  the  jury  to  determine? 
The  written  instruments  on  which  the  Court  determined  tlie 
question  ane  no  more  than  evidential  of  the  parties'  intention, 
which  was  a  matter  of  fact  Such  was  the  use  made  of  similar 
written  instruments  in  the  analogous  cases  of  Klbbert  vs.  Car- 
len  1  T.  N,  748,  Uaille  vs.  Smith,  1  A  ^  P.  563,  Barrow  vs. 
Coles,  3  Campb.  92,  Dyer  vs.  Pearson,  3  B.  ^'  C.  38,  Maryland 
Insurance  Company  vs.  Rudcns,  6  Cra.  338,  and  Blagg  vs.  The 
Phcenix  Insurance  Company,  3  ff^asL  C.  C.  Rep,  5.  In  all 
these  cases,  the  Court  left  the  property  as^a  fact  for  the  jury  to 
ascertain. 

But  conceding,  for  argument's  sake,  that  this  is  a  case  of 
equitable  lien  or  special  property,  that  does  not  supplant  the 
Dublic  priority,  llic  lien  oi  a  judgment  certainly  does  not.  2 
Wheat.  396,  Thelusson  vs.  Smith.  What  more,  in  this  inqui- 
ry, is  a  special  than  a  general  lien?  Either  claim  is  but  a  debt 
secured  by  a  pledge;  i^id  all  debu  are  postponed  to  the  public 
privilege.  The  instruments  relied  upon,  all  mention  collateral 
security,  which  is  only  title  to  the  property,  not  in  it:  not  like 
a  mortgage,  which  transfers  the  legal  right,  and  leaves  but  an 
equity  of  redemption.  Thei*e  was  no  right  to  take  possession, 
much  less  anv  possession  ^iven  by  these  documents.  The 
general  lien  or  a  judgment  gives  the  right  of  taking  po«secslon 
by  means  of  execution :  but  the  right  in  question  was  no  more 
than  a  right  of  action,  which  the  creditor  had  as  much  with- 
out it    The  three  exceptions  stated  by  the  Court  to  the  gene 
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ral  rule  laid  down  in  Thelusson  vs.  Smith,  are  all  possesaoryy 
viz:  sale  with  delivery,  executions  executed,  and  mortgage. 
All  liens  are  possessory-— enforceable  without  suiu  Liens  for 
freight,  general  balance  of  factors,  auctioneers,  attorneys,  car- 
riers, tradesmen,  materialmen,  for  purchase  money;  all  de- 
pend in  having  hold  of  the  thing  liable  to  the  lien;  but  none  of 
them  give  a  property  in  it.  Indeed  the  legal  understanding  of 
lien  and  of  propierty,  are  inconsistent  with  each  other.  Loss  or 
gain  do  not  affect  the  lien  holder,  but  the  owner  of  the  proper- 
ty ;  to  whom  also,  any  surplus  belongs  after  satisfying  the  lien 
debt.  In  Blaine  v$.  the  ship  Charles  Carter,  ACrtu  SdO,  the  Court 
say  that  a  bottomry  bond  gives  no  interest  in  the  ship,  but  a 
claim  upon  her,  which  may  be  enforced  with  the  despatch  of  admi- 
ralty pro<^ess.  In  Seaman  t;^.  Loring,  1  Mas.  139,  Judge  Story  con- 
siders it  of  the  very  essence  of  a  Tien  on  goods  that  possession 
accompany  it  In  Haille  vs.  Smith,  .1  B.  Ijr  P.  563,  C.  J.  Eyre 
says,  the  goods  were  set  apart  to  remain'in  deposit,  jirom  which 
moment  the  property  was  changed.  Hibbert  vs.  Carter,  1  71 
JR.  745,  and  Lempriere  vs.  Pasley,  2  71  R.  485,  turned  on  the 
right  of  possession.  But  a  respondentia  bond  pves  no  lien  4 
East,  319,  Busk  vs,  Fearon.  There  is  no  lien  for  demurrage.' 
SM.^  S.  205,  Binley  vs.  Gladstone.  15  £ast,  547,  Philips  vs. 
Rodie.  2  Rose  355  Ex  parte  Hey  wood.  In  Hammonds  vs. 
•  Barclay,  2  East,  235,  lien  is  defined  to  be  a  right  to  detain  for 
debt  property  placed  in  the  creditor's  possession.  In  Lickbar- 
row  vf.  Mason,  6  East^  25,  it  is  called  a  qualified  right  to  be 
exercised  over  another's  property.  In  Wilson  vs.  Balfour  2 
Canw.  579  itis  defined  a  light  to  hold.  In  Hallet  vs.  Bausfitfeld, 
18  Vez.  188,  it  is  called  the  right  of  a  party  having  possession 
to  retain  it  In  Hey  wood  v^.  Waring,  4  Canmb.  &1,  a  right 
to  hold.  In  Wilson  vs.  Heathen,  4  TaimL  d42,  lien,  or  the 
right  to  hold,  is  contradistinguished  from  pledge,  which  is  said 
to  be  matter  of  special  contract  Lien  is  no  more  than  a  right 
of  set  off,  being  the  same  in  equity  as  at  law,  2  T.  R.  492,  Lem- 
priere vs.  Pasley.  It  is  a  claim  with  possession,  either  person- 
al, as  by  bond,  covenant  or  contract;  or  real,  as  by  judgment, 
statute,  or  recognisance.  Termes  de  la  Ley  427.  It  is  a  right 
in  rem  but  not  ad  rem*,  a  claim,  with  hold,  but  without  proper- 
ty, in  the  thing  held. 

Justice  and  necessity  originated  liens.  Policy  and  convenience 
have  increased  them.  But  of  late  Courts  lean  against  them,  and 
will  not  add  to  their  number  or  extent,  7  East^  229,  Hushlbrth 
vs.  Hadfield.  No  Court  in  England  has  acknowledged  a  new  in- 
stance of  lien  for  the  last  twenty  years,  9  East^  426.  The  civil  law 
abounds  with  liens,  therein  termed  privileges;  that  is,  prior  rights 
of  payment;  such'  as  the  lien  of  the  state  fo«*  its  debts,  the  lien  oV 
mechanics  and  workmen,  and  of  lenders  of  money,  Wood's  Inst. 
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SfiOi  Tlie  commoii  law^  the  idmiralty  law,  and  .thejiUtnte 
law,  are  familiar  with  various  liens.  The  right  of  landlo^s  to 
distrain  may  be  considered  a  lien,  ^ut  these  privileged  claimS| 
thon^  all  specific,  and  affecting  the  -property  (with  notice)  in 
all  hwds,  wnerever  transmitted,  were  never  held  to  give  or 
chan^  property.  Its  risk,  diminution,  enhancement,  uid  dis- 
poiition,  are  all  the  jdebtors,  not  the  creditors;  at  the  debtor^a 
death,  it  is  his  assets.  If  Thomson  had  died  when  he  became 
insolvent  his  admimstrators  would  have  taken  the  fund  in  dis- 
pute, and  must  have  paid  the  proceeds  to  the  United  States.  St 
Cra.  390,  Fisher  vt.  BUght 

The  whole  question  tutiis  on  the  possession;  for  without 
possession  there  can  be  no  lien.  Jones  ot.  Pearte,  Am.  556.  Ex 
pmrU  Shank,  I  Jtik  S54,  Rfuger  v$.  WUcoz,  JmbL  S58.  Doug. 
97,  M^Coombie  VI.  Davis,  7^a«^,5.  Now  possession,  once  part^ 
ed  with,  puu  an  end  to  lien.  Sweet  vm:  Pjm,  1  Eati,  4.  Indeed 
actual  possession,  without  the  assertion  oi  legal  right  to  it,  is  of 
no  avail,  4  fPheai.  458,  The  General  Smith— 'And  slight, cir- 
cumstances will  be  laid  hold  of  to  show  that  the  creditor  does 
not  rely  on  lien,  12  PFkeai.  611,  Ramsey  ««.  Allegre.  No  pos- 
session was  ever  taken  or  asserted  by  $h^  Atlantic  Insurance 
Companjr.  They  repudiated  it,  together  with  every  sign  of 
ownership,  lest  they  should  be  called  on  for  the  duties/  They 
were  content  to  be  creditors  #ith  mere  hynothecation,  without 
deposite  or  pawn,  £  Bladi  Com,  159.  Whether  even  pawn 
g^ves  property,  is  doubtful:  but  it  is  unquestionable,  that  hjrpo- 
thecaUon  does  not.  The  latter  gives  but  right  of  action. 
fFood^s  hut.  219,  ch.  2,  b.  S.  PoM.  de  biaf.  VoL  2.  p.  555. 
NanH$$emmi^  ch.  1.  art  1.  sec  2.  True,  •bips  at  sea  may  be 
delivered  by  bill  of  sale  ex  neeeaitaief  2  71 A  462,  Atkinson 
v$.  Maling;  snd  cargoes,  may  change  hands  bj  the  documents. 
But  without  delivery  of  some  kind,  the  whole  is  fraudulent  and 
void.  RyaU  vs.  Rolk,  1  fftli.  260,  snd  1  Mt.  167.  Brown  v$. 
Heathcote,  I  JUL  I6a  Falkener  v$.  Case,  1  Br.  125.  In  this 
case  Kenyon  gave  up  the  ships  because  not  delivered.  See  his 
u*^ment  in  Lemprlere  vt.  Pasley,  2  T.  S.  485, 496.  By  the 
civil  law,  a  chattel  cannot  be  hypothecated  or  mortgaged.  And 
as  between  the  stat^^md  a  creditor  byhypothecation,  the  pub- 
He  privilege  prevails.  ZtouMtf,  b.  S  TU.  1.  sec.  2.  p.  556-7. 
In  the  case  ot  the  Frances,  8  Cra.  418,  it  was  settled  thH  liens 
for  loans,  advances,  general  balance,  or  any  thing  but  freigbl^ 
y^eld  to  the  pre-eminent  law  of  prise;  which  is  as  near  as  may 
be  the  principle  in  question.  It  has  also  been  adjudged  that  the 
lien  of  a  foreign  attachment,  by  which  the  thin^  attached  1%  ta- 
ken into  possession,  is  superseded  by  the  public  priority,  5 
CrtL  289.  Harrison  vs.  Sterr^2  &  ^  B.  221,  WUling  vs. 
Bleecher.  In  Thelasson  rf.  Smith,  the  Court,  though  they  men- 
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tion  mortgagee  as  an  exception  to  the  general  ralef  yet  do  ao 
only,  olnier^  nor  has  it  ever  been  adjudged  that  even  a  mort- 
gage will  dislodge  the  public  priority.  No  lien  is  pretended 
tor  it.  But  an  equitable  title  to  these  funds,  much  better  founded 
in  justice  than  that  of  the  Insurance  Company,  whofo  asserted 
lien,  without  possession  or  property,  is  a  mischievous  taint  se- 
creUy  affecting  the  right  to  the  fund,  and  most  disastrous  in 
its  influence  on  free  and  fair  circulation.  To  sustain  it  judi- 
cial legislation  must  add  to  the  catalogue  and  character  of 
lten9,  and  abrogate  the  Act  of  Congress  providing  for  the  pub- 
lic priority. 

The  three  first  divisions  of  the  charge,  aftrm  the  bonds,  in 
question,  whose  validity  is  denied  either  as  rnpandeniia  bonds,., 
or  bona  fidt  obligations.  They  were  executed  long  d\er  the 
ships  and  cargoes  were  at  sea,  not  predicated  of  any  maritime 
necessity,  to  make  provision  for  foreign  voyages;  but  were  part 
of  a  general  scheme  of  gambling  and  usurious  speculadon*  In 
form,  character  and  substance  uey  differ  from  all  rtttfondmixm 
bonds  heretofore  known.'  2  Marsh,  on  hu*  SST.  %  8.^R*  138. 
The  Pennsylvania  Insurance  Company  vs.  Duval.  It  is  said  in 
the  OmMokdo  dd  Mart,  that  Demosthenes  gives  us  the  form  ot 
a  rupondeniia  bond,  precisely  ^  used  ever  since.  Bouchtr^s  TVoi*- 
JSotf*  I  vol.  leA.  6.  And  the  principles  and  regulations  of  the 
Roman  petunia  inffedUiOf  are  familiarized  by  abundant  publicsr 
tions.  From  no  source  of  legitimate  information,  can  such  a 
contract  as  the  present  derive  support.  All  the  English  au- . 
Ihorities,  Molloy,  Beawes,  Weskett,  Postlewaitc  and  Park,  like 
the  Roman  law,  concur  in  considering  respondentia  loans,  as  to 
begin  before  the  v6yage  begins,  and  to  be  warranted  only  by 
its  necessities.  Roccus  is  explicit  to  the  same  point.  Mgers. 
DransbU.  hole  TS^p.  136.  Pothier  does  not  noUce  the  distinc- 
tion. Emerigon  and  Valin,  may  perhaps  be  quoted  as  contrary, 
and  MarshaM  inclines  to  their  opinion.  St  marsh,  on  Ins.  747. 
Bynkershoek's  well  known  chapter  on  this  subject^  also  leaves 
his  opinion  in  doubt.  Qtieif.  jur,priv.  lib.  3.  ch.  16.  But  the  ori- 
gin and  reason  of  the  contract,  argne  conclusively  the  necessity 
of  confining.it  to  loans  before  the  voyage  begins,  and  to  make  it 
begin.  Otherwise,  as  in  this  instance,  the  loan  never  was  at 
risque,  ^or  at  s^  at  all,  nor  were  any  purchases  made  abroad 
with  the  proceeds  of  it .  Though  the  terms  of  the  bond  are  ai 
'  and  (rom  Philadelphia,  yet  the  money  was  not  loaned  till  the 
vessels  were  half  way  to  China:  and  it  will  be  as  lawful  to  bor- 
row money  on  respondeniia  after  the  vessel's  return  as  b^ore 
her  departure  if  such  devices  are  sanctioned  They  are  mere 
wagers  without  interest.  The  vessels,  cargoes,  voyages,  and  rUks^ 
together  with  the  ocean,  and  the  foreign  destination,  are  mere 
dramatic  suppositions.     No  risk  was  run  to  justify  marine  in- 
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terest.  By  the  orig^al  doctrine,  the  lender  at  marine  interest 
accompanied  the  loan  in  the  yeuel  and  superintended  its  re* 
turns :  and  so  he  jfkust  now ;  not  perhaps  in  person,  the  improTe- 
ments  in  modem  navigation  hare  rendered  his  actual  presence 
unnecessary— but  by  eQrrespondence,documents,foreifi;n  agents, 
supercargoes,  self-appropriated  consignments,  and  allthesecu^- 
rities  which  have  attended  every  responefeyi/ta  loan,  till  these  in- 
novations were  attempted.-  Without  such  precaution  it  is  mere 
trust,  without  other  than  personal  security.  In  France  every 
reipofu2en(ui  contract,  must  be  registered  within  ten  days  on  pain 
o^nullity.  The  whole  ground  of  respondentia  is  encroached  on 
the  common  law;  and  Courts  of  Justice  should  look  well  to  the 
landmarks,  which  none  but  legislators  should  change;  and  they 
cautiously,  if  at  all.  Otherwise,  all  the  gambling  adventures  of 
profligate  speculation,  will  be  legalized,  all  the  wholesome  re- 
straints on  usury  abated*  There  can^  no  marine  interest 
without,  fin^t,  absolute  need ;  secondly,  a  want  of  all  other  means 
of  supply.;  thirdly,  it  must  clearly  appear  that  the  loan  was  ap- 
plied to  Uie  very  voya^  created  by  it;  and  lastly,  there  must 
be  a  sea  voya^  in  which  that  very  loan  is  risked*^  It  is  all 
itrieiisrind  juris.  Now  there  was  no  consideration  for  this  loan 
till  the  voyage  ended,  till  when  the  lenders  insured  the  bopr 
rowers  agwist  all  sea  risks:  and  those  risks  were  half  run  be- 
fore the  loan  was  made.  By  the  law  of  New- York,  which  go- 
verns this  contract,  the  slightest  infusion  of  usury  vitiates  and 
annuls  the  whole  contract.  3  Johm.  Cos.  66,  206.  Wilkie  v$. 
Rosevdt.  2  COW.67B.  N.  Y.  Firemen'^  Ins.  Co.  vt.  Ely.  lb.  712. 
Bank  of  Utica  vm.  Wager,  lb.  770.  Same  vs.  Smalley.  It  will 
be  said,  that  this  was  left  as  a  question  which  the  jury.have  set- 
tled. The  reply  is,  that  though  that  may  be  so,  yet  the  Court 
should  have  also  left  it  to  the  jury  to  determine  whether  the 
whole  transacdon  was  not  a  gambling  and  fraudulent  specula- 
tion; of  which  the  loan,  bond,  supposed  sea  risk,  and  marine  in- 
terest, were  but  parts  of  the  contrivance  and  collusion. 

Of  the  points  of  evidence  ruled,  the  1st  and  2d  concern  the 
corporate  existence  of  the  company,  which  not  having  been 
proved  as  usual,  was  allowed  to  be  inferred  from  the  circum- . 
stance  of  the  collector's  having  accepted  their  bond,  with  the 
approbation  of  the  district  attorney.  But  those  officers  cannot 
give  away  the  rights  of  the  government;  nor  should  their  cour- 
tesy, atidl  events,  be  construed  into  such  concession.  The  4th, 
5th,  .6Ui,  Imd  7th  points  respect  evidence  of  fraud  overruled,  be- 
cause it  was  n6t  first  brought  home  to  the  Insurance  Company. 
The  plathtiff  in  error  strove  to  prove  the  yrhole  scheme,  the 
double  papers,  fi^sificd  manifests,  altered  letters — in  shost  all 
the  fraudulent  manoeuvres;  conceiving  it  competent  to  connect 
the  company  with  these  acts,  either  afterwards  or  inferential! v* 
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of  which  the  jury  were  to  determine.    Lastly  the  attempt  to 
prove  what  became  of  the  money  loaned,  after  proof  that  none 
of  it  went  to  Thomson's  pocket,  was  also  deemea  proper  as  part 
of  the  whole  rerum  miarvm^  for  the  consideration  oi  the  jnry. 

Binney  for  the  daendants  in  error.— 

The  record  presents  questions  of  Tcry  different  degrees  of 
importance,. some  of  them  being  without  the  least  influence  on 
the  final  decision  of  the  cause,  while  others  must  decisirely  rule 
this  controversy,  as  they  will  also  rule  other  suits  now  depend- 
ing, and  an  immense  amount  of  property.  The  same  time  and 
attention  are  not  to  be  given  tq  these  unequal  questions;  but 
some  attention  is  due  to  the  least,  since  the  counsel  for  the 
United  States  have  raisec|  them  for  discussion. 

It  is  proper  first  to  dispose  of  those  which  have  no  connexion 
with  the  merits  of  this  controversy  >--lAe  esDUptumB  ia  emdenee 
admUted  and  rgeded. 

1.  Overruling  an  exception  by  the  defendants'  counsel,  to  a 
question  by  the  plaintifis  to  their  witness  Mr.  Sands,  as  to  his 
agency  in  their  behalf.  The  question  was  merely  introductorv 
to  the  mquiry,  whether  he  had  not  delivered  the  bond  of  9th 
October  1826  to  the  District  attorney.  But  had  his  agency 
been  a  material  fact,  he  was  competent  to  prove  it.  There  was 
nothing  to  show^that  his  power  was  confemd  by  writing,  nor 
was  it  necessarythat  it  should  have  been  so  conferred.  A  cor- 
poration may  create  an  agent  by  parol,  and  the  aeent  may  prove 
It.  Mifflin  V9.  Nicholson,  9  Feaies,  38.  Bank  dt  Columbia  tw. 
Patterson's  Administrators,  T  Cranehf  508.  Bank  of  the  Unit- 
ed Sutes  V9.  Dandridge,  12  Hluat.  G9. 

2.  'The  objection  to  evidence  of  the  reqwRdlmfui  bond,  be- 
cause the  cbrporate  capacity  Vas  not  proved^  was  contrary  to 
the  agreement  on  which  the  suit  was  brought.  The  United 
States  were  precluded  from  questioning  the  plaintiCrs  right  to 
sue  as  a  corppradon.  They  compelled  the  plaintifis  so  to  sue, 
and  took  their  bond  under  their  corporate  name  and  seal  to  in- 
sure the  suit  The  cases  of  Henriques  vs.  The  Dutch  £^  L 
Co.  Ld.Bojf.  15S5,  and  Duchess  Manufactory  v$.  Davis,  14 
Johtu.  238,  are  analogous.  The  arrangement  was  at  least  jiri- 
ma  fade  evidence  of  charter,  upon  this  trial,  between  these  par- 
ties. The  objection  under  any  circumstances  would  have  been 
without  weight— 4br  it  was  a  mere  question  of  the  order  of 
proof^  which  the  Court  was  competent  to  regulate  at  its  plea- 
sure. The  bond  might  as  well  be  proved  before  the  charter, 
as  the  charter  before  the  bond. 

3.  That  the  bond  was  well  proved,  as  the  several  bond  of 
Thomson,  admits  of  no  doubt,  unless  itls  meant  to  question  the 
proo^  because  the  witness  swore  to  the  signing,  and*  not  to 
the  sealing.  But,  as  the  bond  purported  to  be  ieakd  and  ddhfer- 
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rd^  proof  of  si^ng  was  sufficient  to  go  to  the  Jury.  Talbot  vt. 
Ilodson,  7  Taunt.  251«  Curtinv^.  Hill,  1  Southard^  148.  Long 
vs.  Ramsay,  1  Scrg.  fy  RawL  72.  Phitt.  (nt  Emd.  415. 

4.  OvemiHng  the  question  in  regard  to  the  application  of  the 
money  loaned  upon  the  Addison,  was  in  confornuty  with  settled 
law.  The  quesuon  of  application  by  the  borrower,  did  not  con- 
cern the  lender,  by  tiie  principles  of  either  the  common  or  the 
maritime  law.  Bv  the  common  law,  the  borrower  was  compe- 
tent to  dispose  of  it  at  his  pleasure.  The.  application  of  a  loan 
does  not  affect  either  the  debt  or  the^  security,  given  for  it  The 
maritime  law,  as  to  this  species  of  loan,  is  the  same.  The  doc< 
trine  of  application  arises  only  where  the  master  hypothecaiesy 
not  where  the  owner  battamriesy  or  borrows  on  ret/pandentia. 
Even  in  the  fomier  case,  though  a  necessity  for  the  advance 
must  be  shown,  the  application  does  not  concern  the  lender/ 
unless  there  be  a  misapplication  by  collusion  with  him,  or  with 
his  privity.  2  Emerig.  440,  502.  562.  1  Faltn,  454.  2  VaUtiy  9. 
art.  7.  Pothier.  257.  Canzanares  v«.  Brig  St  Trinidad,  Hapk. 
Adm.  Dec.  35.  The  Jane,  Lodmniy  465. 

•  5.  The  remaining  exceptions  to  the  rejection  of  evidence 
may  be  dismissed  with  the  remark,  that  the  offered  testimony 
concerned  the  acts  and  declarations  of  persons,  between  whom 
and  the  plaintiffs  there  was  no  privity,  and  after  the  plaintiffs* 
title  had  accrued. 

The  more  material  exceptions  concern  tht  charge  of  the  Courts 
in  which  are  to  be  found  the  principles  of  law,  by  which  the 
title  of  the  plaintiffs  to  the  property  in  question,  is  to  be  main- 
tained. 

The  cause  turns  upon  the  decision  of  the  Court,  that  a  con* 
tract  of  insurance  loan  made  with  the  owner  of  merchandise, 
^jfterit  hoi  dmxrted  on  a  voyage^  and  reserving  a  marine  in&rest, 
utiot  invalic^for  that  cause,  as  a.  marine  contract;  neither  is  it 
so,,  if  it  6e  a  renewal  of  a  previous  loan  of  the  sapu  nature  f  and 
that  if  there  was  neither  gambling,  usury,  nor  fraud,  but  the 
transaction  was  fair,  and  ti^ere  was  a  real  risk,  the  papers  in 
question  created  a  trust  in  the  specie  outward  and  in  the  pro* 
ceeds  homeward,  for*  payment  of  the  loan,  which  gave  the 
plaintiflb  a  title  superior  to  the  priority  asserted  for  the  United 
Sutes. 

Under  the  facts  submitted  to  the  jury,  who  by  their  verdict 
have  negatived  all  actual  fraud,  gambling,  and  usury,  and  have 
affirmed  the  reality  of  the  risk,  and  the  fairness  of  the  entire 
transaction,  it  is  contended  that  these  contracts  were  valid,  and 
passed  an  effectual  titfe  to  the  property.  1.  By  the  common  law. 
S.  By  the  maritime  law. 

1.  By  the  common  law.  Without  : .  present  giving  a  name 
to  these  contracts,  it  may  be  safelv  nsscrtcd«  that  all  their  He- 
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ments  are  sanctioned  by  well  settled  principles.  The  contracts 
involve  an  advance  of  money  at  a  premium  beyond  the  rate  of 
the  sutute,  dependent  for  its  return  on  the  result  of  a  real  risk, 
*— a  risk  in  which  thfc  borrower  had  an  interest  to  the  whole 
extent  of  tlie  loan,— an  assignment  of  the  goods  at  risk,  to  se- 
cure the  payment  of  principal  and  interest  on  the  happening 
of  a  contmgency,— 4md  a  continuance  of  the  actual  possession 
of  the  goods  assigned  with  the  agents  of  the  borrowers,  until 
the  purposes  of  their  employment  were  answered*  and  they  re- 
turned within  the  reach  of  the  lender.  All  these  features  of  the 
contract,  are  of  indisputable  legality  and  efficacy. 

The  excess  of  the  premium,  beyond  the  rate  of  the  statute,  has 
the  sanction  of  the  law,  as  the  return  of  xheprindpalj  and  not  that 
of  the  interest  only,  depended  upon  a  real  and  not.  a  colourable 
contingency.  Notwithstanding  the  dispositions  of  the  Courts 
of  Westminster  Hall  to  enforce  the  statute  of  usury,  it  has 
been  settled  with  the  most  harmonious  consent,  that  if  Uie  prin- 
cipaT  and  interest  of  the  loan  be  at  hazard  upon  a  real  contin- 
gency, it  is  not  a  case  for  the  imputation  of  usury.  Mastin  t»» 
Abdce,  1  Show.  8.  Sharpley  V€,  Hurrell,  Cro,  Jac  209.  Roberts 
V8.  Tremayne,  Cro.  Jac  507.  Redingfield  v«.  Ashley,  Cro.EHz. 
741.  Slyer  V8.  Glenn,  1  Lev.  54.  Appleton  vt.  Brian,  1  KMtj 
711.  Murray  vs.  Harding,  W.  BlacL  859.  3  mU.  390,  &  C. 
It  is  on  this  principle  that  contracts  o{  post  obit  nnd  annuity 
are  allowed.  Battey  vs.  I^lovd,  1  Vem.  141.  SlEqu.  Mr.  975. 
Chesterfield  t^^.  Jansen,  1  wv/ifc.  301.  Such  cases  are  not  con- 
tracts  of  toatt^  but  of  insurance  on  hazard.  They  are  placed 
by  the  civil  law  in  the  class  of  aleatory  contracts.  They  may 
be  gambling,  but  cannot  be  usurious. 

In  this  case  they  were  not  gambling,  because  the  borrower 
had  an  interest  in  the  risk  to  the  whole  extent  of  the  loan.  This 
relieves  the  Court  from  the  embarrassment,  that  would  attend 
a  gambling  insurance.  In  New-York,  where  the  contract  was 
made,  such  a  wager  is  lawful.  Clendenning  vt.  Clark,  3  Cmnea^ 
141.  They  fbllpw  the  English  doctrine,  prior  to  the  19  G.  2. 
c  S7.  Craxvford  vs.  Hunter,  8  T.  R.  23.  Massachusetu  is 
the  other  way;  Amory  V8.  Gilman,  9  Man.  1;  and  Pennsyl- 
vania agrees  with  her.  Pritchet  vb.  Ins.  Co.  N.  A.  3  Yeatu^ 
461. 

The  assignment  of  a  security  for  the  repayment  of  the  ad- 
vance and  interest  on  the  happening  of  the  contingency,  has 
been  seriously  questioned  on  the  very  ground  of  the  contingen- 
cy. There  is  no  autberity  for  this.  Security  may  be  given  as 
well  for  a  contingent,  as  for  a  certain  debt.  It  does  not  change 
the  nature  of  the  hazard  or  of  the  loan.  The  assignment  trans- 
fers the  title  to  a  chattel,  as  a  collateral  security  for  the  perform- 
ance of  the  borrower's  duty,  if  the  goods  escape  the  hazard ; 
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and  this  has  the  sanction  of  law  in  analogous  cases.  It  Is  of 
the  very  nature  of  bottomry  or  hypothecation  to  give  a  morteage 
upon  the  vessel;  yet  it  is  upon  the  contingency  of  her  safety, 
that  the  loan  is  made  returnable.  The  same  is  true  of  ruponr 
derUiOf  by  the  law  of  France.  Analogous  securities  have  been 
nven  in  England  without  question.  Redingfield  v^  Ashley, 
Cro.  EUz.  741.  Batty  vb.  Lloyd,  1  Vern.  141.  The  lender  is 
not  obliged  to  run  the  risk  of  the  borrower's  insolvency,  as 
well  as  of  the  seas. 

The  property  in  the  goods  was  transferred  by  the  assign- 
ments on  the  bUls  of  lading,  without  delivery  .of  actual  posses* 
sion,  which  was  neither  according  to  the  agreement^  nor  with- 
in the  power  of  the  parties  before  the  arrival  in  Philadelphia. 
They  are  assignments  in  trust  on  their  face,  according  to  the 
agreement,  and  are  therefore  honest  assignments,  as  they  telj 
the  wh  ^  truth.  The  counsel  for  the  United  States  think  thi^y 
should  t«4ve  been  unqualified  or  absolute,  and  that  they  are  vi- 
tiated by  the  account  and  risk  continuing  Tor  Thomson.  Had 
the  assignment  been  absolute,  on  its  face,  there  must  have  been 
a  purchase,  or  a  secret  trust  The  lenders  did  not  mean  to  be 
the  absolute  owners,  nor  to  conce&l  their  interest  The  account 
and  risk,  were  to  continue,  in  Thomson,  for  his  was  to  be  the 
profit  uid  loss;  and  the  property  was  to  be  in  the  company  in 
triist,  for  securing  the  debt  This  was  precisely  Haille  v«. 
Smith.  1  Bos.  4r  P^*  5fO*  It  is  perfectly  immaterial  whether 
the  assignments  passed  an  equitable  or  a  legal  title.  The  Cii"- 
cuit  Court  thought  it  an  equitable  title  only;  and  it  certainly 
was  a  title,  that  an  endorsement  of  the  bills  of  lading  by  the  su- 
percargo to  a  bona  fide  purchaser,  would  have  dofeat^.  This 
however  is  owing  to  the  confidence  which  the  law,  for  the  sake 
of  commerce,  authorises  a  purchaser  to  place  in  this  document, 
and  not  because  the  assignment  passes  the  equitable  title.  The 
weight  of -authority  and  principle  are  in  favour  of  its  passing  a 
legal  title  to  the  specie  outward,  and  to  the  returns.  2  HoU  oi% 
iS/aop.  72.  Meyer  V9.  Sharpe,  5  Taunt.  80.  Giles  «;«.  tlathaut 
5  Jwnt.  95^  Beyond  doubt  no  substantial  property  was  left 
in  Thomson,- tliat  any  creditor  could  obtain  by  administration, 
assignment,  orexecution,  except  the  resulting  or  remaining  in- 
terest, after  satisfaction  of  the  bond.  Whether  this  was  legal 
or  equitable  it  is  needless  further  to  inquire. 

The  non-delivery  oC possession  was,  under  the  circumstances, 
of  no  effect.  It  was  ibt  intended  to  be  taken  by  the  borrower, 
untS  the  voyage  was  at  an  end.  This  appears  by  .the  memo- 
randum of  the  agreement,  and  answers  the  objection.  The 
jflosseasioii  of  chattels  by  the  assignor  or  his  agents,  after  an  as- 
signment which  provides  for  such  a  possession,  is  ptr  se  no  ob- 
jection: the  possession  is  apcording  to  lUe  deed.     If  the  deed 
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be  absolute,  and  purport  to  transfer  the  possession,  the  impos- 
ftibility  of  taking  it,  by  iu  absence  at  sea,  or  for  any  other 
cause,  is  an  answer  to  the  presumption  of  firaud,  that  might 
otherwise  arise* .  Cole  vs.  Davis,  1  Lord  May.  724»  Meggott 
vs.  Mills,  1  Lord  Ray.  28&  Brown  v$.  Heathcot,  1  Atk.  160. 
Flyn  vs.  Mathews,  1  Aik.  185.  Atkinson  vs.  Maybury^  2  T.  R. 
462.  Ex  parte  Batson,  3  Bro.,  C.  C  362.  Coote  on  mortgages^ 
£63-4  In  this  case  there  was  both  a  provision  for  possession  by 
the  agents  of  Thomson,  until  the  return,  of  the  adventure  to  the 
United  States,  and  an  impossibility  of  taking  possession,  had 
the  agreement  called  for  it.  It  is  in  all  respects  the  same  case 
as  Bucknel  vs.  Royston^  Pree.  Chaa.  289,  in  which  the  title  of  a 
lender  on  a  similar  assignment  for  security,  was  traced  through 
successive  voyages,  sales,  and  shipments,  during  several  years, 
and  enforced  against  the  personal  r^presentauvc  of  the  bor- 
rower. 

It  was  not  for  the  Court  to  let  the  Jury  decide  th€  question 
of  property,  as  inferable  from  the  fact  of  possession.  The  fact 
of  possession  did  not  stand  alone,  but  was  governed  by  written 
instruments  which  legally  made  that  fact  of  no-  importance. 
The  jury  were  not  prevented  from  deciding  the  question  of 
fraud,  as  cormeeted  with  the  fact  of  possession,  but  they  were 
deprived  of  the  right  of  inferring  it  Irom  mere  want  of  ^sses- 
siofi,  because  it  was  a  question  of  law,  that  under  such  circum- 
stances of  inability,  agreement,,  and  contingent  debt,  possession 
by  the  assignor,  was  not  per  ae  a  badge  of  fraud. 

The  property  then  being  passed  to  us,  and  passed  as  openly^ 
as  transfers  of  chattels  at  sea  are  ever  made,  it  is  submitted,  that 
the  priority  acts  do  not  affect  us.  The  case  is  not  placed  by  the 
Circuit  Court  on  the  ground  of  lien;  it  need  not  be. so  placed 
in  this  Court  It  is  of  no  importance  whether  a  general,  or  even 
specific  lien,  will  prevail  against  the  priority  of  the  United 
States.  Thelluson  vs.  Smith,  2  Wheat.  426,  is  a  difficult  case. 
The  case  of  a  master  with  the  possession  of  goods  and  his  lien 
for  their  freight,  the  possession  and  lien  of  a  factor  for  his  ad- 
vances and  commissions,  would  be  mere  difficult,  if  it  be  true 
that  the  priority  of  the  United  States  is  to  defeat  these  secuii- 
ties.  This  it  is  apprehended  will  never  be  decided*  The  Unit- 
ed States  have  no  rights  but  as  a  creditor^  They  derived  no- 
thing from  their  execution  and  levy  on  these  teas.  If  they  were 
not  ours  by  the  assignment  on  the  bill  of  lading,  they  passed  to 
Thomson's  general  assignees  by  his  assignment  of  the  19th  No- 
vsmber  1825.  The  United  States  can  claim  only  as  a  creditor, 
against  the  assignees  who  are  trustees  for  all  the  creditors,  and 
for  the  government  first  before  all;  but  what  tlie  assignees  can- 
not overthrow,  be  it  specific,  or  be  it  general  lien,  is  secure 
against  the  government.  For  the  present  cause  this  discussioa 
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is  however  unnecessary ;  for  here  is  more  than  lien  of  the  high- 
est kind;  a  transfer  and  conveyance  of  property,  hy  terms  of 
grant  of  the  most  decisive  importy*-4i  mortgage  or  deed  of 
trust,  upon  the  efficacy  of  which  to  exclude  the  priority  of  the 
United  States,  Uiis  Court  have  already,  passed  their  judgment 
in  The  United  Sutes  v$.  Hooe,  S  Craneh,  73.  It  is  a  security 
saved  also  hy  Thelluson  vs.  Smith.  There  can  be  no  dijBerenoe 
between  a  mortgage  ,of  chattels  and  one  of  land. 

Thus  stands  the  case  on  the  principles  of  the  common  l^w. 
But  the  point  mainly  and  almost  exclusively  pressed  below, 
was,  that  although  this  might  be  so  according  to  the  rules  t^ 
the  common  law,  yet  that  these  were  loans  at  marine  interest, 
a  ieehmeal  contract,  which  the  maritime  or  Universal  law  did 
not  permit,  under  the  circumstances  of  this  case.  On  the  con*^ 
trary,  it  is  submitted  that^- 

2»*  These  contnicu  are  equally  effectual  by  the  maritime  and 
universal  law. 

The  objections  urged  against  them  are  two :  1 .  That  both  the 
loans  were  made  upon  goods  already  at. risk  by  the  departure 
of  the  ships:  2.  That  the  loan  by  the  Superior  was  applied  to 
pay  a  former  loan,  or  was.  in  other  words  a  renewed  loan. 

1.  The  first  objection  is  supposed  to  be  derived  from  the 
Rpman  }aw.  which  it  is  suggested  limited  this  contract  under 
the  nime  ot  feamia  tngeetSiOf  to  such  loans  as  were  themselyes 
to  be  transported,  or  were  applied  to  purchase  gcods/or  trans- 
portation. The  language  of  the  digest  is,  ^trtgeeHHa  tapuunia 
«•!  qum  tfohM  mare  vtkUur.  Csetemm  n  eodem  hd  coiitwnaturf 
nonerittngtetUia.  Sedvidendmnjmmereeaexeapecumaem^^ 
im,  in  ea  cMua  hebemUur;  ei  interestf  utrwn  iham  ipsaspmado 
ereditoris  narigenL  tune  enhn  trmeeiUia  pecuniafiL  V  Ihgut  Kb, 
22.«ILfi. 

The  Roman  law  upon  this  subject  is  misapprehended*  What- 
ever is  said  upon  this  subject  in  the  Code,  the  foundation  of  that 
law,  is  as  a  regulation  of  the  rate  of  interest^  without  any  defi-» 
nition  bf  the  contract,  or  any  limitation  of  it.  Anv  contract  at- 
tended by  the  risk  of  transportation  by  sea,  was  within  its  prin- 
ciple. That  which  the  Higeei  contains  in  regard  to  i^  is  not  a 
limitation  but  an  illustration  of  the  contract;  and  both 'in  the 
IHg^eei  and  Navds,  the  illustrations  given  show  that  the  asserted 
limitation  was  ^^cnown  to  the  Roman  law,  and  that  any  loan 
dependent  for  repayment  upon  the  safety  of  goods  at  risk,  was 
within  the  rule  otpecunia  tHneetiHm. 

The  Code  under  the  title  »e  Usurie,  does  not  define  the  con 
tract,  but  limitpi  the  pardes  in  trqjeeiitiie  eontraeiilmaf  to  12  per 
cent  as  the  maximum  interest  Under  the  title  de  nauHeoJknore^ 
it  does  not  describe  what  shall  not  be  a  eoniroeiua  inffeUiHus^ 
but  it  defines  the  erects  in  which  itiaritime  interest  «ihall  cease^ 
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or  shall  not  accrue,  and  in  what  event  the  creditor  shall  lose  hia 
money,  or  shall  receive  it  though  the  goods  be  lost.     The  sub- 
ject is  left  here  by  the  Code. 

Th^  description  of  the  cdntract  is  first  given  in  the  DigtHf 
trom  the  works  of  the  civil  lawyers.  The  passage  above  cited 
is  taken  from  Modeatim^  who  was  of  opinion  that  the  princi- 
ple of  the  c6de  in  regard  xopecwnia  trqjecHHa^  was  applicable  to 
a  case  in  which  the  merchandise  bought  with  the  loan,  was 
transported  by  sea  at  the  risk  of  the  lender.  But  the  distinc- 
tion in  the  view  of  the  Digest  was. not  between  goods  bought, 
and  goods  not  bought  with  the  loan,  but  between  a  loan  on 
goods  transported  at  the  risk  of  the  U^dtTf  and  a  loan  without 
any  risk  whatever:  for  this  is  the  only  sensible  distinction  in  a 
title  of  the  law  which  had  reference  to  the  rate  of  interest.  It 
is  accordingly  made  plain  by  the  opinion  of  Saevoldf  Digest,  Lib. 
22.  tit.  2.  sec.  5.  PericuHpreHum  esl,  et  si  conditions  quamvis 
paenali  non  existente  recepturus  sb  quod  dederis,  et  insuper 

.  aliquid  praeter  pecuniam,  si  modo  in  aleae  speciem  non  cadat: 
▼eluti  ea,  ex  quibus  condition^  nasci  solent,  yi  H.  manumiUai^ 
ti  non  UhidfadaMf  ti'nm  conoahwro^  et  cetera.  Nee  dubitabis, 
si  piscatori  erogaturo  in  apparatum,  plurimum  pecuniae  dede* 
rim,  ut  H  eqnkid^  redderet;  et  aihUtse,  unde  se  ewberet,  exer- 
ceretque,  ttf  ri  vicutet^  redderet.    If  a  contract  by  an  a^hleie  to 

.  return  a  loan  with  its  interest,  upon  his  gaining  the  prize,  was 
within  the  rule  of  a  eontradue  trqjeetUiiu^  as  is  here  asserted,  it 
is  obvious  that  this  rule  comprehended  a  loan  on  goods  already 
exposed  to  the  risk  of  the  sea.  The  same  is  equally  obvious  from 
the  language  of  Paubti.  Dig.  lib.  522.  tit.  2.  sec  6.  Fsnerator, 
pecuniam  usuris  maritimis  mutuam  dando,.  guaedam  merces  in 
nave  pignori  accepit;  ex  quibus,  si  non  potuisset  totum  debitum 
exsolvi,  aliarum  mercium  aliis  navibus  impositarum,  propriis- 
que  faeneratoribus  obligatarum,  si  quid  superfuisset,  pignori  ac- 
cepit The  question  he  asks,  and  answers  in  the  negative,  is 
whether  the  goods  being  lost  on  which  the  creditor  loaned  spe- 
cifically, and  being  of  value  equal  to  the  loan,  he  could  resort 
to  the 'surplus  of  the  other  loaniR,  for  repayment;  anid  nothing 
can  show  more  decisively  the  practice  of  loaning  on  ^oods  ge- 
nerally, after  the  modem  practice,  than  such  a  <|ucstion» 

The  custom  of  merchants  in  the  time  or  JusUnian  without 
doubt  embraced  reepondeniia  loans  for  successive  voyages,^here 
the  goods  were  repeatedly  changed.  Novei  106.  In  this  Con- 
stitution of  the  Emperor  the  practice  is  detailed  at  length, 
and  confirmed.  Such  a  practice  shows  that  the  transporta- 
tion of  the  specific  loan,  or  of  the  specific  goods  bought  with 
it,  was  no  necessary  part  of  the  Roman  law  of  retpondeniia. 

The  just  inference  is,  that  it  is  only  the  ekment  of  the  con* 
tract  that  is  stated  in  the  Digcs^  and  not  its  limit  utton,  name* 
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)y,  that  the  goods,  on  the  security  of  which,  or  for  which,  the 
loan  is  made,  shall  be  at  the  risk  of  the  lender;  but  not  that  they 
should  be  the  specific  loan,  or  its  investment 

The  practice  of  modem  nations  is  free  from  all  obscurity  on 
this  head.  They  sanction,  with  great  harmony,  re$pondmHa 
loans  made  after  the  goods  are  at  risk*  Upon  this  point  the 
two  distinguished  commentators,  Valin  and  Emerigon  agree. 
The  difference  between  them  is  upon  an  independent  point, 
whether  a  loan  made  after  the  departure  of  the  p^oods,  is  attend- 
ed by  a  right  to  participate  with  prior  loans,  as  if  all  Uie  lenders 
were  co-mortgagees— a  question  of  no  application  in  this  cause. 
2  Emmg.  382,585,  386,  484.  1  Fo&i,  366.  2Mar$h.  747.  a. 
2  Emerig.  401. 

2.  That  a  renewed  loan,  like  that  by  the  Superior,  is  free 
from  objection,  is  clear  from  many  authorities  precisely  to  the 
point.  2  Emerig.  573.  Fatkierj  259.  2  VaBn^  11,  12.  Le  Gtdilan, 
87.  ch.  19.  Or&rumzoB  de  BilbaOy  cof^  iS.  Code  de  Commerce^ 
JlrL  323. 

A  shorter  answer  to  both  these  objections,  is  that  the  law 
of  respondentia  loans,  Is  not  a  uriiversal  law.  The  contract  is 
not  one  of  universal  nature  and  -^rm,  but  depending  upon  the 
pleasure  of  the  parties,  and  varying  in  different  countries,  ac- 
cording to  the  prevalent  sense  of  expediency,  and  the  princi- 
ples of  the  code  of  particular  law  there  in  force.  4  East^  319. 
6ush  V8.  Fearon.  8  Masi.  348,  Appleton  t;^.  Crowninshield. 
No  statute  in  this  country  restn^ns  it;  it  is  a  beneficial  con- 
tract; and  all  its  provisions  being  sanctioned  by  the  common 
law,  that  law  alone  is  the  standard  of  the  contract  in  this 
Court. 

Mr.  Binney  concluded  his  argument,  by  applying  the  prin- 
ciples contended  for 'to  the  specific  points  of  the  Court's  charge. 

Mr.  Webster,  also  for  the  def(radants. 

The  question  in  this  case  is  important,  but  perhaps  not  dif- 
ficult. The  transaction  out  of  which  it  arises,  is  one  of  a  com- 
mercial character.  The  United  States  are  large  creditors  of 
Edward  Thomson,  and  they  have  no  other  hope  of  attaining 
payment  but  from  success  in  this  case.  But  the  character 
of  the  case  is  not  altered  by  this  circumstance ;  as  the  defen- 
dants are  not  answetable  for  the  frauds  t>f  the  debtor  Uf  the 
United  States,  nor  for  the  neglect  of  the  officers  of  the  cus- 
toms. .They  had  no  connexion  with  the  custom  house,  in  the 
course  of  the  transaction  now  before  the  Court  Nor  is  there 
any  thing  in  the  argument  that  the  defendants  have  other  se- 
curity for  the  debt  due  to  them,  by  a  resort  to  the  co-obligors 
on  the  rtipandeniidhond;  all  those^ persons  are  insolvent;  and 
tf  they  were  not,  the  defendants  assert,  as  they  of  right  may  dov 
ilieir  daiin  to  their  own  property. 
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The  United  States  are  said  to  be  privileged  creditors.  They 
are  so,  as  far  as  the  law  goes,  but  no  farther.  In  this  case 
they  have  no  privileges,  and  they  stand  in  relation  to  the  pro- 
perty in  controversy,  like  any  other  execution  creditors  of  their 
debtor. 

Thomson  assigned  in  November  1825.  All  he  had  passed  to 
his  assignees,  and  the  priority  of  the  United  States  exists  only 
to  payment  out  of  the  fund  which  passed  to  the  assignees. 
The  law  of  the  United  States  gives  an  action  against  the  as- 
signees, but  it  does  not  prevent  the  property  from  passing  un- 
der the  assignment. 

What  is  the  priority  which  the  statute  gives  to  the  United 
States  ?  It  is  not  a  prerogative,  superseding  the  titles  of  others 
to  property.  It  does  not  extend  the  rights  of  creditors  on  pro- 
perty. It  is,  what  it  purports  to  be,  a  priority  among  credi- 
tors, a  right  of  first  payment  out  of  the  common-  fund.  The 
United  States  are  creditors,  and  at  the  head  of  the  list;  they 
aTeprind  inter  pares;  and  no  more. 

Two  propositions  may  be*  maintained;  First  The  priority 
does  not  affect  the  transfer  of  property  at  all.  It  never  attach- 
es on  lands  or  goods,  as  lands  or  goods  of  this  debtor.  It  arises 
only : 

1st.  In  bankruptcy — Sid.  In  cases  of  conveyances  to  as- 
signees—3d.  Against  executors  and  administrators— and  in  all 
those  three  cases,  it  attaches  in  the  /imd^  and  not  on  the  jpect- 


It  does  not  operate  to  prevent  the  passing  of  the  property  ei- 
ther to  assignees  in  bankruptcy ;  or  to  assignees  under  a  con- 
veyance ;  or  to  executors  and  administrators.  It  amounts  only 
to  a  right  to  previous  payment  out  of  the  fund  then  in  the 
hands  of  others. 

The  langua^  of  the  statute,  sect.  65,  fully  establishes  those 
positions— assignees  in  bankruptcy-— assignees  in  insolvency 
and " executors  and  administrators,  are . aH'ranked  together. 
What  is  law  for  the  one,  is  law  for  alL  The  words  are  "the 
United  States  shall  be  first  satisfied ;"  obviously  out  of  the 
estate.  The  provision,  making  the  persons  holding  the  estate 
personally  liable,  is  then  introduced  to  operate  in  the  event  of 
their  not  satisfying  the  debt  of  the  United  Stales,  out  of  the 
estate  of  the  debtor. 

Now,  Will  it  be  contended  that  in  regular  bankruptcy,  the 
United  States  could  levy  on  property  which  had  passed  to  the 
assignees,  or  that  this  could  be  done  on  the  eMates  of  insolvents, 
or  of  deceased  persons  in  the  hands  of  trustees,  or  executors  i 
The  correlative  words  of  the  statute,  in  which  priority  is  given 
to  the  surety  who  pays  the  debt  due  to  the  United  States  arc, 
that  he  is  to  be  paid  ^  out  of  the  estate  and  effects  of  such  insol- 
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Tent^  or  deceased  person.**  These  words  confirm  the  constmc- 
t ion, assumed  for  ttie  defifendants. 

The  63d  section  of  the  bankrupt  Act  of  1799,  ch.  4,  also  con- 
firms this  construction.  .  It,  makes  no  new  provision;  but  de- 
clares the  payment  shall  be  made  out  of  the  ftind,  and  refers  to 
the  previously  existing  Act 

It  is  plain,  upon  the  fair  construction  of  the  statute,  that  it  is 
prioritv  on  the  fund.  It  says  the  right  shall  exist,  when  the 
debtor  has  assigned  his  property.  This  is  a  different  thing  from 
saying,  that  his  property  has  vested  in  the  Unitied  States,  and 
shall  not  be  deemed  to  have  passed  by  the  assignment* 

It  may  also  be  well  observed,  that  connecting  the  priority  of 
the  United  States,  with  executors  or  administrators,  who  can 
onlv  be  responsible,  for  the  property  which  may  come  into 
their  hands;  and  piiving  a  personal  action  against  assignees 
in  case  of  default  m  paying  over  the  funds  in  their  hands,  are 
conclusive  evidence  to  show  that  the  understanding  of  law  is, 
that  all  the  property  of  the  debtor  passes  by  the  assignment 

There  is  no  decided  case  in  opposition  to  these  principles, 
unless  that  of  Thelluson  vs.  Sniith,  may  be  so  construed. 

Few  cases  have  been  presented  to  the  consideration  of 
Courts  of  the  United  States,  upon  this  subject*     They  are : 

1.  Fisher  vs.  Blight,  fi  Cranehj  358,  which  decides  two 
points.  1.  That  the  priority  extends  to  debtors,  generally,  under 
the  Act  of  March  3d  1797.— 2.  That  it  is  not  m  the  nature  of 
a  Hen  on  the  property. 

2.  The  United  States  vs.  Hooe,  3  Craneh,  73,  which  decides 
1.  That  priority  is  not  a  lien,  a  principle  always  to  be  recollect- 
ed— 2.  That  to  create  a  case,  where  m  case  of  insolvency  the 
priority  will  attach,  there  must  be  an  assignment  of  aU  the  pro- 
perty of  the  debtor. 

3.  Prince  vs,  Bartlett,  8  Crom^  431,  which  decides  that  the  in- 
solvency is  not  a  mere  inability  to  pay,but  must  be  some  notori- 
ous Act. 

4.  The  United  States  v«.  Bryan  8c  Woodcock,  9  CWmcA,  377, 
which  only  says  the  priority  given  by  the  Act  of  1797,  does  nOt 
apply  to  debts  due  before  the  passing  of  the  law. 

The  case  of  Thelluson  vs.  Smith,  2  Wheat.  396,  does  not  ap- 
ply to  the  present  case.  The  sale  which  was  mad^by  the 
marshal  of  the  United  Stages,  under  the  judgment  against  Mr. 
Crammond,  was  not  objected  to  by  the  assignees.  The  point 
was  not  made,  and  the  assignfec  -.ffered  the  estate  to  be  turned 
into  money,  and  let  the  parties  contend  afterwards  for  their  re- 
spective rights.  It  is  obvious,  that  if  the  assignees  had  object- 
ed to  the  sale  of  the  estate  of  Mr.  Crammond  by  the  marshal, 
the  sale  could  not  have  been  made.  ^ 

Suppose*the>assignees  had  sold  4he4and?    Thsy  liad  the 

Vujl.  I.  ^  G 
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power  to  tell  it,  and  it  jnight  have  been  their  duty  to  sell  it—' 
They  mig^h  t  have  been  eompelled  to  execute  their  trust ;  and 
they 'had  therefore  a  right  to  the  fund.  The  execution  there- 
fore could  only,  in  that  case,  have  been  levied  on  the  land  with 
the  assignees'  consent. 

2.  The  second  proposition  is,  that  notwithstanding  the  deci- 
«ton  of  the  Court  in  Thelluson  V8,  Smith,  it  may  be  argued, 
that  the  provisions  of  the  law,  which  gives  the  priority,  were 
n6t  intended  to  extend  the  general  rights  of  creditors. 

It  will  scarcely  be  claimed,  that  the  United  Sutes  can  dis- 
lodge all  liens.  The  case  of  freight — the  advances  of  a  factor- 
insurance  brokers'  accounts;  cvinot  be  supposed  to  be  affect- 
ed by  the  law. 

The  argument  on  the  other  side,  is,  that  the  assignees  can- 
not, under  the  injunctions  of  the  law,  pay  any  debt,  until  the 
United  States  are  fully  paid.  This  evidently  is,  that  they  are 
to  pay  out  of  the.estate,  m  their  haruh.'  Now  what  is  the  estate 
of  the  debtor  in  the  hands  of  the  assignees  ?  Not  the  land  un- 
embarrassed; but  the  l^d  subject  to  tl^e  liens  upon  it. 

Again  :  assignees  do  not  pay  prior  judgments  in  favour  of 
creditors.  The  judgment  creditor  proceeds  against  the  land, 
not  against  the  assignees ;  and  he  obtains  payment,  not  from 
the  assignees,  buufrom  the  fund  raised  by  a  sale  of  the  land, 
under Hhe  execution.  How  is  any  other  construction  of  the 
law  practicable  ?  The  assignees  take  the  property,  subject  to 
the  hen.  Does  it  pass  free  of  the  lien  or  not,  just  as  it  may  ap- 
pear the  United  States  are  or  are  not  creditors  ?  They  may  not 
be  named  in  the  assignment  at  all. 

Agaiin,  if  the  United  States  are  creditors,  does  the  property 
pass  free  of  all  liens ;  and  after  paying  :the  United  States,  go  to 
the  other  creditors? 

It  is  true  the  case  of  Thelluson  V9,  Smith  is  sufficient  for  the 
defendants.   It  expressly  saves  the  case  of  a  mortgage. 

Do  the  documents,  or  either  of  them,  exhibited  bv  the  defend- 
ants, vest  any  interest  in  the  outward  cargoes  or  the  vessels 
named  in  them,  in  the  defendants?  It  is  contended  that  they 
vest  a  clear  legal  interest  in  the  outward  cargo,  mentioned  in 
the  bill  Q^iading.  It  should  not  be  called  the  creation  of  a  lien, 
but  the  transfer  of  a  le^l  interest  in  the  cargo. 

TJie  bond  creates  no  hm^  it  contains  no  words  of  positive  con- 
veyance. The  assignment  does;  and  by  it  the  owner  transfers 
the  pr<^erty.  This  might  have  been  done  by  other  writings. 
Property  at  sea  may  be  legally  sold,  without  endorsement  of 
the  bill  of  lading.  Strictly  speakings  the  evidence  in  this  case 
does  not  show  an  assignment  of  a  bill  of  lading,  such  an  as- 
signment being  properly  by  the  consignee;  but  it  shows  s 
trimsfer  of  the  goods,  wriitfyi  on  the  billy  kuKng  by  the  $hipper. 
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and  the  admitted  owner.  It  passes  the  property;  nor  could  the 
consignee,  by  an  assignment  of  the  bill  of  lading,  give  the  pro- 
perty to  any  other,  because  the  bill  carries  notice  of  another  own' 
ershxp.    Barrow  vs.  Coles,  3  Ckxmp,  9£* 

A  bill  of  lading  is  no  more  effectual  to  pass  property  than 
any  other  instrument,  except  that  it  is  negotiable.  A  buyer 
under  it,  for  value,  without  notice,  may  hold  against  all  other 
or  intermediate  rights.    2  HoU^  T2, 

Property  in  goods,  shipped  under  a  bill  of  lading,  may  be 
transferi*ed  by  delivery,  to  a  thii'd  person,. without  endorsement 
of  the  bill  of  lading ;  and  such  transfer  will  be  ^ood,  against  all 
the  world,  except  the  endorser  of  a  bill  of  lading,  for  a  valua- 
ble tonsideration.  5  TaufUon,  558.  Ibid.  79.  759.  1  Mur.  233. 
4East,2XU 

And  the.  property  in  goods^  shipped  under  a  bill  of  lading, 
may  be  vested  in  another  without  either  delivery  or  endorsement 
of  the  bill  of  lading ;  as,  by  an  agreement  between  the  own- 
erst  of  the  goods,  and  third  persons,  either  in  the  character  of 
creditors,  or  purchasei*s,  accompanied  by  acts,  vestine  the 
property  in  the  goods  in  such  persons.  3  East,  585.  4  Camp^ 
bdh  SI.   ^East^  211.  3  Cto/v,  404.  Ibid.  350,  351. 

This  last  case  is  thus :  **  Vendor  did  not  send  bill  of  sale— 
but a^ree^  to  deliver  goods,  vendee  accepted  bills  f6r  xYitnurchase^ 
and  before  the  arrival,  sold  the  goods — and  became  bankrupt* 
Held,  that  the. purchaser  could  hold  against  the  vendee. 

Here  then  was  a  transfer  of  the  interest  of  Thomson  in  the 
specie,  and  strictly  speaking,  it  was  not  a  qualified,  but-  a 
positive,  direct,  and  absolute  transfer,  as  is  shown  by  the 
words  employed  for  the  purpose.  Its  only  limitation  was  the 
si^ecification  of  the  object,  for  which  it  was  made.  It  is  a  col- 
lateral security,  and  is  just  what  it  should  be  ;  for  if  it  had 
appeared  to  bean  absolute  sale,. when  only  security  was  intend- 
ed, -it  would  have  wocti  a  badge  of  fraud.  The  conveyance  is 
made  to  carry  a  lawful  agreement  into  effect,  and  the  words  of 
the  assignment  are  full  and  clear,  and  are  restrained  only  by 
the  designation' of  the  purpose. 

ii  is  hinted,  that  it  is  not  to  be  taken  as  conceded,  that,  a 
mortgage  of  personal  chattels  can  stand  againist  the  United 
States'  priority. 

The  general  principle  is,  that  a  mortgage  of  goods  is  "like  a 
mortgage  of  lands.  Where  there  is  good  faith,  and  the  thing 
is  actually  delivered,  this  position  cannot  be  questioned.  The 
13th  Eliz.  ch.  5,  applies  both  to  goods  and  lands,  and  saves 
both,  if  **made  upon  good  consideration,  and  bonafide,*^  It 
may  obstruct  creditors,  or  delay  them,,  ismd  yet  be  good.  Meux 
vs.  Howell,  4  East  J 1.  5  John.  258. 

It  is  a  strong  proposition,  that  the  priority  of  the  United 
States  18  to  override  mortgajg^es  of  personal  chattel^.  It  may  ba 
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said  lo  be  an  tiftra  prinofde.  Goods  are  lutrtgaged,  and  ships 
are  mortgaged,  every  day.  The  rule,  if  it  exist  at  ail,  inust 
.bp  made  generaL  It  cannot  apply  only  to  those  mortgages 
>vh^re  possession  follows,  for  some  iportgages  do  not  allow 
possession,  and  are  good  without  it.  Such  a  doctrine  is  alarming. 

Was  there  a  ^ood  consideration  for  the  assignment  of  the 
apecie  made  by.Thonison  to  the  defendants  ? 

Thomson  was  a  borrower  of  the  defendants'  money.  He  had  giv- 
en a  bond  for  it  Events  might  discharge  him,  but  until  they  did, 
he  was  thtir  debtor,  and  at  the  proper  time,  he  roust  pay.  This 
was  sufficient.  United  States  v«.  Hooe.  3  Wheat.  A  similar 
transfer  of  any  other  goods  would  have  been  equally  available 
to  secure  the  bond. 

There  being  a  legal  conveyance  by  the  owners  of  the  pro- 
perty to  the  defendants,  it  must  be  astoilable  on  other  gipunds. 

The  first  objection  is,  that  the  instrument  was  not  a  retpon' 
dmtia  bond,  because  the  goods  were  already  on  board,  and  the 
ship  had  sailed  two  months  before  the  loan. 

1.  To  this  it  is  answered,  that  there  is  no  law  requiring  the 
very  goods  and  money  to  be  put  on  board.  The  mode  of  trans- 
acting business  of  this  kind  has  changed  ;>and  when  the  money, 
or  goods  may  be  on  board,  is  now  of  no  consequence.  In  the 
very  form  of  a  reqMmdeniia  bond,  (2  fbft,  433,^  the  cohside^ 
ation  is  the  acceptance  of  a  bill  of  exchange  at  four  months. 

2.  No  matter  whether  this*  is  a  rtnomtntia  bond,  or  not 
There  was  a  transfer  of  all  the  goods  ibr  a  sufficient  consider- 
ation. 

Third.  The  contract  it  ia  said,  was  illegal,  and,  therefore, 
every  thing  done  to  carry  it  into  efibct  was  void.  It  ^as  illegal, 
because  it  was  usurious,  and  usurious^  because  the  vessel  had 
aail.ed  before  the  loan,  and  part  of  the  risk  and  time  was  there- 
fore gone. 

The  vessel,  it  is  true,  had  sailed,  but  ho  information  had 
been  received  from  her  since  her  saiUng;  and  the  defendants 
therefore  bore  all  the  risk  from  the  wharf.  There  is  no  limit, 
by  law,  to  marine  interest.  If  this  was  intended  to  be  a  bona 
fide  marine  risk,  it  is  not  usurious,  whether  the  premium  be 
high  or  low.  . 

The  next  objection  is,  that  the  possession  and  appearance 
of  property  remained  in  Thomson. 

The  answer  to  this  is,  that  the  possession  of  the  property 
was  in  the  master  of  the  vesseL  Property  in  the  defendants 
was  shown  by  the.  papers.  But,  if  this  had  not  been  the  fact, 
the  consequences  claimed  by  the  United  States  would  not  fol- 
low. As  between  the  defendants  and 'Thomson,  the  property 
had  passed  to  the  def|^ndants,  and  no  change  was  made  by  the 
re-shipment;  John  R.' Thomson  at  Canton  bein^  only  an  agent; 
the  rights  of  the  defendant  could  not  be  divested  by  any 
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act  of  the  consignees,  a»  he  received  the  property  for  the  use 
of  the  assi^ces  of  Edward  Thomson;  and  when  the  shipment 
was  made  in  Canton,  by  the  agent,  the  rights  of  the  defend- 
ants were  pericct  against  Thomson,  against  creditors,  and  all 
others,  but  a  bonajide  purchaser.  The  result  of  this  reasoning 
is :  The  transfer  and  assignment  of  goods  at  sea,  by  a  proper 
written  instrument,  for  an  adequate  consideration,  and  m  exe- 
cution of  a  valid  contract,  gave  the  defendants  a4egal  interest 
in  the  goods ;  and  as  this  transfer  was  on  the  bill  of  lading,  so 
that  ho  title  by  endorsement  of  the  bill  could  be  attained  against 
the  defendants,  their  title  was  indefeisible. 

The  title  of  the  defendants  was  a  legal  title,  the  equitable  in- 
terest remaining  in  Thomson.  He  was  entitled  to  a  proper  ap- 
plication of  the  proceeds,  taan  account,  and  to  profits,  because 
the  shipment  was  for  his  account  and  risk. 

When  the  vessel  returned  to  the  United  States  the  legal  ti- 
tle was  in  the  defendants,  before  as  well  as  after  the  delivery 
of  the  bills  of  lading.  Their  title  was  not  derivcdi  from  the 
bills  of  lading  but  from  an  earlier  source,  and  the  delivery  of 
the  bill  of  lading  had  no  other  effect  but  to  identify  the  proper- 
ty, and  to  prevent  any  other  title  being  acquired  by  purchase, 
jinder  those  bills. 

No  one  claims  the  property  under  the  bill  of  lading  as  pur- 
chaser. On  the  19th  of  November  the  bill  of  lading  had  not 
changed  the  property^  and  it  still  was  in  the  defendant^  It  had 
not,  and  could  not  have  got  back  to  Thomson,  and  therefore 
could  n,ot  pass  to  his  assignees. 

The  defendants  had  a  right  to  claim  this  property  against  thi* 
assignees.  The  United  States  could  not,  as  has  been  shown, 
levy  upon  it;  and  if  the  United  States  could,  (or  their  priority 
disregard  the  assignment,  they  are  only  prior  creditors,  and 
as  such  had  no  right  to  the  property.  As  if  there  liad  not  been 
a  general  assignment,  the  general  creditors  could  not  levy  upon 
tthis  property;  so  disregarding  the  assignment,  if  the  Umted 
States  claim  so  to  do,  they  as  creditors  could  not  levy  on  it.  It 
is  contended  that  goods  may  be  mortgaged,  and  if  the  transac- 
tion is  homfidej  possession  need  not  follow,  if  the  bargain  be 
otherwise.  Cook^  264, 4th  class  of  Ins  cases.  Prtc.  in  Chancery. 
285.  1  Pick.  ktp.  389.  27&iU  mr,  5  John.  258.  3  CWiie«,  1^ 
^TennRq).  389.  10  Vez.  139.  4  Bin.  258.  Barrow  vs.  Paxom. 
5  John.  258.  8  Ibid.  446.  Craig  vs.  Ward,  9  Und.  197.  13 
Mass.  244. 

Mr.  Wirt  for  the  plaintiff,  in  conclusion. 

On  the  19th  November  1825,  Edward  Thomson  made  a  ge- 
neral assignment  of  all  his  property  for  the  benefit  of  hb  cre- 
ditors. It  is.  therefore,  one  of^  the  cases  of  established  insol* 
vcncy  on  which  the  priority  of  the  United  States  arises. 
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The  debt  to  the  United  States  was  due  for  duties  on  foreigu 
goods  imported. 

The  case  then  depends  on  the  operation  of  the  Act  of  2d 
March  1799,  3  L.  U.  S,  197..  565.  Which  provides,  that  in  ail 
cases  of  such  an  insolvency  the  debt  due  to  the  United  States 
shall  h^  first  paid  before  any  other  debt. 

Was  there  a  debt  due  on  that  day  to  the  Atlantic  Insurance 
Company?  Is  it  of  this  debt  they  claim  satisfaction?  The 
statute  answers  that  the  debt  of  the  United  States  is  first  to  be 
paid.  By  this  statute,  it  is  manifest  that  the  United  States  are 
preferred  to  all  other  creditors.  Was  the  Atlantic  Insurance 
Company  creditors  ?  If  so^  they  are  postponed  to  tlie  United 
States 

Is  a  creditor  by  mortgage,  a  postponed  creditor  within  this 
statute  ?  This  question  has  never  been  solemnly  decided  by  this 
Court— either  as  to  a  real  or  personal  mortgage. 

In  Fisher  V8*  Blight,  2  Cranch^  358,  the  question  did  not 
arise.  The.  question  there  was  whether  the  preference  given 
to  the  United  States  extended  to  all  persons,  or  was  confined  to 
a  pariLicular  class  of  debtors,  public  oSicei*s,  and  agents  of  the 
United  States. 

In  the  United  States  V9.  Hooe.and  others,  3  Crandh^  73,  the 
quc'stion  did  not  arise-^the  only  point,  then  decided^  being  that 
a  mortgage  of  part  of  a  man's  effects,  did  not  establish  an  inr 
solvency  within  the  statutes,  on  which  the  preference  of  the 
United  States  arose* 

In  Harrison  va.  Sterry,  5  Cranch^  289,  the  case  went  off  on 
the  ground  that  the  prior  assignment  was  a  fraud  upon  the 
bankrupt  laws,  and  did  not  affect  the  priority  of  the  United 
States. 

In  Thelluson  vs.  Smith,  2  WheaL  396,  the  question  of  a 
prior  Hep  by  mortgage  did  not  arise. 

But  the  question  of  a  prior  lien  byjtidgmeni  did  arise,  and 
then  the  Court  after  quoting  the  words  of  the  Act  of  Congress 
say— -^' these  expressions  are  as  general  as  any  that  could  be 
used,  and  exclude  aU  debts  due  to  imividwda  whatever  tnau  be  their 
dignity.  The  assignees  are  made  personally  responsible  to  the 
United  States,  if,  in  case  of  insolvency,  thev'pay  amt  debt  pre-^ 
.yious  to  those  due  to  the  United  States.  Tns.mw  mofcet  no  ex-  - 
cepHon  in  favour  of  prior  judgment  erettitora;  and  na  lien  has 
been,  or,  we  think  can  be  shown  to  warrant  thif  Court  in  mak« 
ingone.** 

The  United  States  va.  Howland  &  Allen,  4  Wheat.  108,  only 
re-asserts  the  principles  of  former  case»--and  -tliia.ia  die  last 
case  upon  the  subject  of  these  statutes. 

It  is  true,  that  in  the  argument  of  the  former  cases,  it  has 
Veen  occasionally  said  at  the  bar,  argutndo,  that  a  mortgage 
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would  defeat  the  priority  of  the  United  States.  And  in  some 
of  the  cases  the  Court,  arguendo^  has  incidenfaUy  admitted  the 
position.  These  were  but  dicta.  But  it  has  never  been  so- 
lemnly decided  by  this  Court ;  and  they  have  never  been  re- 
quired to  look  solemnly  at  the  question,  with  a  view  to  its  de- 
cision— by  hearing  an  adverse  argument  against  the  proposi- 
tion. They  have  said  that  this  priority  is  not  in  the  nature  of 
a  lien :  so  as  to  avoid  prior  aJienationa  of  property  by  the  debt- 
or. And  this  adniitted,  7^  may  sell  ity  he  rnaypari  xvilh  his  title 
to  iheproperty-^^xA  the  alienation  will  be  good. 

But  this  is  not  the  question. 

The  question  is  whether  the  creation  of  a  Hen  in  favour  of  a 
treditorj  does  not  leave  that  creditor  still  a  creditor — the  debt,  still 
a  d^t.  And  whether  if  he  retains  this  character  of  a  creditor  do  wn 
to  the  time  of  the  insolvency,  differing  from  other  creditors  in  no 
other  way  than  by  having  a  Hen  for  his  debt;  that  creditor  with 
his  lien  and  that  debt^  be  not  postponed  to  the  United  States,  by 
force  of  the  Act  of  1799. 

It  is  not  meant  to  admit,  that  the  case  before  the  Court  is 
the  case  of  a  mortgage.  But  taking  it  in  the  first  instance  in 
this  the  strongest  attitude  which  it  is  capable  of  assuming;  the 
Court  is  asked,  whether  under  this  statute,  a  mortgage  creditor 
£nds  any  protection  in  its  terms  or  meaning  against  the  priority 
givhi  to  the  United  States  ? 

In  Thelluson  vs.  Smith  this  Court  said,—"  the  law  makes  no 
exception  in  favour  of  prior  judgment  creditors."  Does  the 
law  make  any  exception  in  favour  of  prior  mortgage  creditors  ? 
The  answer  must  be  the  same  in  both  cases.  It  makes  no  excep- 
tion in  favour. of  any  creditors.  Whoever  therefore  stands  in 
relation  of  a  creditor  to  the  insolvent,  whoever  is  claiming  a 
debt  against  him,  is  expressly  postponed  to  the  United  States. 
The  existence  of  2i prior  Hen  in  his  favour,  will  not  protect  him 
from  this  consequence.  There  was  £i  prior  Hen  in  Thelluson  vs. 
Srnith-— the  Court  decided  the  case  upon  the  concession,  that 
the  judgment  was  a  Hen  up(m  aU  the  lands  of  the  drfendant.  And 
when  a  Hen  is  all  that  the  creditor  claims,  it  cannot  vary  the 
determination,  that  the./t^  is  en  apart  of  the  estate  instead  of 
being  on  the  w/u>le. 

A  Hen  upon  the  whole,  considered  merely  as  a  Hen,  is  precise- 
ly of  the  same  nature  with  a  Hen  upon  a  part.  The  terms  gene- 
ral and  specific  Hen.  cheat  the  mind  with  an  imaginary  distinction, 
which  has  no  real  existence  either  in  law  or  reason.  For  con- 
sidered in  the  light  of  a  Hen^  merely^  the  one  means  nothing 
more  than  a  lien  upon  the  whole — the  other  a  lien  upon  a  part. 
And  it  is  not  conceivable  that  a  lien  upon  part,  can  strengthen 
a  lien  upon  the  whole. 

Now  what  is  a  mortgage,  but  a  Ken  on  an  estate  for  the  secth 
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rity  of  a  ddft?  In  a  Court  of  law  it  is,  from  its  form,  coBaider- 
ed  as  an  absolute  conveyance  of  the  estate;  and  the  mortgager 
can  recover  it  In  ejectment.  But  in  equity,  even  after  the  day 
of  payment  has  past,  it  is  still  considered  as  a  mere  eecurityfor 
adebL  And  the  Act  of  1799  looks  through  the  form  to  the 
Kubstauce  of  the  thing.  Is  the  mortgagee  still  a  creditor?  The 
terms  of  the  Act  postpone  him  to  the  United  States.  Is  the 
debt  for  which  the  mortgage  is  given  still  a  debt?  It  is  post- 
poned to  the  debts  of  the  United  States.  Is  the  mortgage,  in 
its  essence^  and  objrxty  any  thing  more  than  a  eecuriiy  for  a  debt? 
Is  it  any  thing,  more  tlian  a  lien  on  a  particular^  subject  for  a 
dMf 

It  is  oli^ected,  that  the  priority  given  to  the  Act  of  1799,  is 
only  a  |>Viority  to  be  paid  out  of  the  estale  of  the  debtor:  and 
the  subject  liaving  been  previously  mortgaged, constitutes  no  part 
of  hie  estate;  but  has  become  a  pai*t  of  the  estate  of  the  mort- 
gagee. The  answer  to  this  is— -that  this  is  the  very  question 
in  controversy. 

Lord  Hardwicke  says  expressly— "the  person  entitled  to  the 
equity  of  redemption  is  considered  as  the  owner  of  the  land^ 
and  a  mortgage  m  fee  is  considered  as  personal  assets."  And 
again— ^  by  a  decree  of  all  lands,  tenements,  or  hcreditamt*iits, 
a  mortgage  in  fee  shall  not  pass,  unless  the  equity  of  redemp- 
tion be  foreclosed;"  and  again^-^'the  interest  of  the  laud  must 
be  somewhere,  and  cannot  be  in  abevance;  but  it  is  not  m  the 
fnortgageej  and,  therefore^  muet  renuAi  ui  the  mortgagor. "  1  Alk. 
605-6,  Carbonci  t;^.  Scarfe. 

Is  it  not  perfectly  familiaivto  us  all,  that  in  a  case  of  equity,  a 
mortgage  is  considered  ^s  a  mere  security  for  a  debt  ?  Black- 
stone  puts  it,  in  this  view  of  the  case,  on  the  same  footing  vwith 
a  bond — a  mortgage  says  he  ^^  is  also  landed'security,  as  a  bond 
is  a  personal  security,  for  the  money  lent."  3  B.  C.  435. 

Now  suppose  a  question  between  the  United  States  and  a 
prior  mortgage,  to  arise  before^  C9urt  of  Equity  of  the  United 
States.  The  United  States  claim  priority  of  payment  out  of 
the  estate  of  the  insolvent  mortgtrgor,  insisting  that  the  mort- 
gaged subject  is  a  part  of  his  estate.  The  mortgagee  on  the 
other  hand  alleges  that  the  estate  is  not  in  the  mortgagor  but 
in  him.  Thai  the  mori^^ee  is  the oumer  of  ihe  property.  Would 
not  the  Cotirt  answer  him  in  the  language  of  Ix>rd  Hardwicke 
•*  yow  arc  7Wt  Uic  oivner — Uu  mortgagor  is  tJu  owner — the  interest  is 
in  him;  and  the  insti-umcnt  you  hold  is  not  a  conveyance  of  the 
estate  but  a  mere  aectirify  upon  it.  It  is  a  lien  in  your  favour — ^biit 
it  leaves  the  owncrsliip  in  the  mortgccgor-^ii  leaves  you  still  a  mere 
creditor  for  a  debt — holding,  indeed,  a  hen  on  the  estate-Hi  lien 
intended  to  give  you  a  preference — but  that  intention  is  de- 
feated by  a  statute,  whirh  creates  a  pFcfci-cnco  in  favour  of  the 
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United  States  which  rides  over  all  other  liens — and  cotisider- 
ing  you  merely  in  the  light  of  a  creditor  dmndng  a  debt,  must 
be  postponed  to  the  United  States." 

If  this  would  be  the  lanjpia^  of  a  Court  of  Equity,  in  such  a 
case, in  expounding  and  applying  the  statute,  will  the  question  be 
varied,  because  the  construction  of  that  statute  arises  before  a 
Court  of  Law  ?  Will  the  statute  have  a  different  application  in 
ot(k  Court  from  that  which  it  would  have  in  the  other?  In  a 
question  arising  on  the  same  statute,  would  a  creditor  be  post- 
poiied  in  a  Court  of  Equity,  who  would  be  preferred  in  a  Court ' 
of  Law?  Would  it  be  of  any  substantial  use  to  the  mortgage 
creditor,  to  prefer  him  in  a  Court  of  Law,  if  he  must  be  postpon- 
ed when  carried  before  a  Court  of  Equity  ? 

The  United  States  being  remediless  before  a  Court  of  Law^ 
could  they  then,  on  that  groundj  go  into  a  Court  of  Equity,  and 
there  strip  the  mortgagee  of  the  momentary  ad  vantage  which  he 
had  gained  in  the  Court  of  Law  ?  It  is  most  manifest,  that  if  the 
protection  claimed  for  the  mortgagee  against  the  priority  of  the 
United  States,  proceeds  only  on  the  postulate  that  he  is  tht  oumer 
of  the  mortgage  subject,  that  postulate  could  not  avail  him  be- 
fore aCourt  of  Equity ;  where  it  is  expressly  held  that  he  is  not 
the  owMTy  but  that  the  mortgagor  is  (he  owner;  the  mortgagee  be- 
ing still  a  mere  creditor,  holding  nothing  more  than  a  security  on 
the  subject  for  the  debt ;  and  if  he  be  a  creditor,  holding  mert ly  a 
security,  antd  not  the  owner  of  the  property,  it  has  never,  been 
disputed  that  the  United  States  are  to  oe  preferred. 

There  is  no  hardship  in  the  case,  which  does  not  apply  with 
equal  force  to  any  other  private  creditor.  Every  man  like  the 
mortgagee  trusts  anothier  on  the  credit  of  his  property,  and 
means  and  consequent  ability,  to  meet  hi»engagements.  It  is  hard 
upon  them  all  to  be  postponed  tQ  the  government  ^— and  as  hard 
upon  the  vigilant  juagment  creditor  as  upon  the  mortgagee.  Nor 
is  it  perceived  hpw  postponing  the  mortgage  creditor,  would 
tend  any  more  to  shake  the  confidence  of  man  in  man,  and  to 
embarrass  the  commercial  operations  of  the  country,  than  the 
postponemrat  of  all  the  other  creditors.  All  men  deal  now 
upon  an  understandingnhat  the  payment  of  the  debts  depends 
on  the  solvency  of  the  debtor;  and, that  in  a  case  of  estaolish- 
ed  insolvency,  the  government  has  the  preference.  Mortgages 
and  all  other  liens  and  preferences,  would  still  hold  between 
private  creditors.  It  is  only  to  the  government,  that  these  ami 
all  other  crediu>rs  would  give  way. 

It  is  submitted,  therefore,  to  the  Court,  that  if  this  were  the 

case  of  a  mortgage,  the  mortgagee  would  still  be  a  crtMor 

merely,  and  as  such  expressly  postponed  by  the  statute.     We 

are  dealing  here  with  an  equitable  title— so  the  charge  considers 

Vox.  L  3  H 


Digitized  by 


Google 


426  SUPREME  COURT. 

(Ci)Danl  Off.  The  Atlantic  Insuxmnce  Company./ 
it,  and  we  are  construing  the  statute  with  reference  to  sucjh  a 
title. 

But,  if  before  a  Court  of  Law,  a  mortgage,  from  its  peculiar 
form  and  structure,  would  be  considered  as  conveyirg  .the 
amount  of  the  property,  because  such  a  Court  could  not  look 
from  the  terms  of  the  conveyance  to  the  private  understand- 
ing of  the  parties,  and  that  it  should  be  a  mere  security  for  a  debt» 
the  difficulty  does  not  exist  here. — Because  here,  upon  the  face 
of  the  agreement,  and  in  its  express  terms,  the  Court  see  that 
nothing  more  was  in  the  contemplation  of  the  parties,  than  to 
create  a  security  for  a  debt*  At  every  step  it  is  proclaimed,  that 
tlie  intention  of  the  parties  looked  no  farther  than  to  the  mere 
creation  of  a  security — ^^  a  collateral  security  for  the  loctn — a 
continuation  of  the  collateral  security  for  such  loan."  This  is 
the  express  language,  both  of  the  memoranda  on  the  b6nd,  and 
the  assignment  of  the  bill  of  lading.  It  is  not,  as  in  the  case  of 
a  mortgage,  a  coiaideraiion  paid  in  purchase  oftht  goods;  but  a 
sum  loanm  and  security  taken  for  the  rqktyment  of  the  loan. 

With  this  avowed,  clear,  continued,  uniform  declaration  of 
the  intention  of  both  parties,  can  the  Court  impute  to  them  a 
diffei^nt  intention  ?  And  if  their  intention  went  no  farther  than 
to  create  a  security  for  a  debt,  does'not  the  creation  of  the  secu* 
rity,  leave  the  owner  of  that  debt  still  a  mere  creditor  ?  Would  not 
the  repayment  of  the  loan,  either  by  Thomson  or  his  assignee, 
be  the  mere  payment  of  a  debt  to  a  private  creditor?  And  is 
not  the  payment  of  any  private  dtbt  forbidden  by  the  statute, 
until  the  debts  due  to  the  United  States  shall  first  be  satisfied  ? 

But  it  *s  argued,  that  although  the  object  is  admitted  to  be 
to  create  a  security  for  a  debt,  that  security  was  intended  to  be 
created,  and  was  created,  by  conveying  to  the  ci^editor  the  title 
to  the  property^  who  thereby  became  the  owner  of  it.  The  an- 
swer is,  he  is  a  creditor  then  upon  the  security  of  a  fund  of 
which  he  is  the  owner. — Is  not  this  a  legal  solecism  ?  If  the 
fund  be  his,  he  is  no  longer  a  creditor  with  regard  to  that  fund; 
unless  a  man  can  be  a  creditor  to  himself. 

It  is  also  asked,  is  not  this  the  case  with  a  mortgage  ?  No— 
the  moment  that  the  mortgage  is  viewed  in  the  light  of  a  secu- 
rity, the  ownership  is  at  an  end.  In  a  Court  of  Equity,  where  it 
is  considered  in  this  light,  we  have  seen  that  the  owuership  of 
the  mortgagee  is  denied.  In  a  Court  of  Law  the  mortgage  af- 
ter the  day  of  payment  is  passed,  is  not  considered  as  a  se- 
curity but  as  a  conveyance  of  the  title,  and  then  tlie  mort- 
gagee is  held  to  be  the  owner — but  not  a  creditor  on  the  secu- 
rity of  the  fund. 

But  we  are  yet  to  see  a  case,  where  before  the  same  tribunal  a 
party  has  been  considered  as  beine  at  once  a  creditor  upon  the 
security  of  a  fund,  and  the  owner  of  that  fund.   He  may  have  a 
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special  or  qualified  property,  as  that  of  a  bailee,  which  will  en- 
able him  to  maintain  trover  against  him,  bat  still  he  is  not 
tiie  owiier  of  the  fand,  as  against  the  bailor.  He  may  have  a 
lien  accompanied  with  possession,  which  will  authorize  him  to 
hold  the  possession  even  against  the  owner — but  still  it  is  a 
Urn  which  he  has,  and  nothing  more— and  alien  will  not  pre- 
vail against  the  United  States.  So  with  regard  to  a  pawn 
or  pledge— it  is  in  a  Court  of  Law  on  the  same  footing  with 
a  mortgage  in  that  Court  *lfefore.  the  day  of  payment  has  past^ 
the  lender  on  a  pawn,  though  he  has  the  possession,  is  consider- 
ed OB  a  creditor  an  the  security  of  the  subject  pledged.  When  the 
day  of  payment  is  past,  he  ceases  to  be  a  creditor^  and  bo- 
comes  the  owner. 

The  notion  then  of  a  lien  on  a  fund,  which  belongs  to  the 
holder,  of  the  lien,^  is  a  legal  solecism.  They  cannot  co-exist-— 
the  character  of  a  creditor  with  his  lien,  ceases,  at  the  same  mor 
nent  wheiv-his  ownership  begins. 

It  has  been  already  admitted  on  the  authority  of  decided 
cases,  that  the  priority  of  the  United  States  constitutes  no  lien — 
but  leaves  the  power  of  alienation  free.  Is  the  creation  of  a  lien 
an  alienation  either  total  or  partial  ?  If  a  lien  be  an  alienation 
to  the  amount  of  the  debt,  then  to  the  amount  of  that  lien,  the 
priority  of  the  United  States  cannot  attach.  But,  if  such  be  the 
effect  of  a  fien,  the  same  effect  must  be  produced,  whether  that 
lien  be  created  by  the  act  of  the  party,  or  the  act  of  law.  Be- 
ing in  both  cases  a  Hen^  the  legal  effect  must  be  the  same.  But 
in  the  case  of  Thelluson  t;^.  Smith  it  was  conceded  by  this  Court, 
that  the  judgement  was  a /ten  on  all  the  defendant's  lands. 

If,  therefore^  the  effect  of  a  lien  be  to  divest  the  estate  of  the 
debtor  to  the  amount  of  that  lien — to  alienate  that  estate,  and 
make  it  pro  tanto  the  estate  of  the  creditor,  that  effect  was  pro- 
duced here,  and  the  priority  of  the  United  States  so  far  defeat- 
ed. Yet  it  was  not  produced  here,  nor  was  the  priority  of  the 
United  States  defeated,  or  in  the  slightest  degree  affected  by  that 
conceded  lien.  Why  ?  Because  the  Act  of  Congress  had  made 
no  exception  in  favour  of  creditors,  holding  a  lien,  or  o{  judg- 
ment creditors^  who  were  conceded  to  be  creditors  holding  a 
lien. 

But  if  a  difference  should  be  supposed  to  exist  between  a  lien 
created  by  the  act  of  the  law,  and  a  lien  created  by  the  act  of 
the  party,  and  that  the  latter  necessarily  alienates  the  property 
pro  tantOy  we  have  a  decision  of  this  Court  to  the  contrary — a  de- 
cision which  marks  the  distinction  between  the  creation  of  a 
lien,  and  the  alienation  of  the  title  by  the  act  of  the  party.  A 
bottomry  bond  is  a  contract,  m  the  nature  of  a  mortgage,  when 
money  is  raised  for  the  repairs  of  a  ship,  and  the  master  oc 
owntt  pUdgee  the  keel  or  bottom  of  the  ship,  to  secure  the  re- 
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payment  of  the  monej.  Here  all  the  books  concede,  that  there  is 
a  dear  Ken  created  by  the  act  of  the  party^— but  does  that  Ken  pro- 
duce an  alienation  or  the  property  ?  Elaine  v$.  The  Ship  Charles 
Carter,  4  Cranch,  332,  proves  the  reverse.  It  docs  not  pass  the 
title,  and  therefore  the  holder  of  the  lien  in  that  case,  lost  it  by 
laches.  It  is  merely  a  lien  to  be  enforced  in  a  Court  of  Admiralty. 

The  question  then  returns.— 

What  was  the  condition  of  the  Atlantic  Insurance  Company 
v4th  regard  to  the  property,  on  the  19th  November  1825,  when 
the  insolvency  occurred—and  the  priority  of  the  United  States 
arose— were  they  the  owners  of  this  property  in  part  or  in  whole, 
or  were  they  merely  creditors  holding  a  security  oxk  this  proper- 
ty, for  the  satisfaction  of  the  debt»— and  this  merely  on  a  jhw 
with  the  holder  of  a  Ken  by  bottomry  ?  This  depends  on  the 
construction  of  the  documents. 

1.  The  first  document  on  which  they  rest  their  claim,  is  the 
respondentia  bond.  The  loan  on  which  this  respondentia  bond 
was  given,  was  confessedly  made  two  months  after  the  vessel 
and  cargo  had  sailed  for  China.  The  interest  charged  is  ma- 
rine intei*est,  at  lOl  per  cent,  per  annum.  Was  the  contract  yalid, 
upon  .the  law  which  governs  that  peculiar  contract? 

It  is  needh  s  to  carry  the  investigation  to  the  law  of  Rome, 
and  of  Franct,  with  which  it  is  agreed  Ave  have  nothing  to  do.  It 
may  be  remarked  however,  in  passing,  that  under  these  laws,  it 
was  never  prete^ided  that  this  species  of  loan  divested  the  bor« 
rower  of  his  title  to  the  property*  Nothing  more  was  ever 
thought  of»  than  that  he  stood  upon  the  footing  of  a />ntft2r^^ec/cr^ 
(fi^or*— and  the  question  was  always  one  of  mcr^  precedence  in  the 
order  of  payment — which  however  material,  among  private  ci'e- 
ditors,  could  have  been  no  question  of  lien,  where  the  precedence 
of  the  government  takes  place  over  all  others. 

Passing  from  the  law  of  Rome  and  France,  to  our  own  law, 
none  is  known  which  we  have  upon  this  subject,  except  the 
law  of  England — and  with  regard  to  that  law,  while  the  elemen- 
tary writers  by  their  definitions  and  their  commentaries,  treat  it 
as  essential  that  the  loan  should  precede  the  depaiture  of  the 
vessel)  or  at  least  have  been  applied  to  the  voyage ;---there  is  not 
a  single  adjudged  case,  which  recognises  a  loan  on  such  mode, 
for  uny  other  purpose  than  the  purpose  of  the  voyage. 

The  question  is  not  whether  marine  interest  is  against  the 
statute  of  usury,  when  the  principal  as  well  as  the  interest  is  put 
at  risk.  It  is  conceded  that  it  is  not — L  e.  that  such  interest 
would  not  be  a  violation  of  the  stalute  of  usury. 

The  single  question  on  this  point,  made  in  the  Circuit  Court, 
was  whether  according  to  the  law  of  this  peculiar  coutract,  it 
was  not  essential  that  the  money  should  have  been  lent  for  the 
purposes  of  the  voyage,  and  under  circumstances  in  which  it 
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might  have  been  applied  to  those  pui*po|es«  Not  that  the  lender 
was  bound  to  see  to  the  application;  but  that  he  was  bound  to. 
look  to  the  case,  so  far  as  to  ascertain  that  the  loan  was  made 
under  circumstances  in  which  it  might  have  been  so  applied. 

The  only  difference  between  bottomry  and  respondentia  is,  that 
the  first  gives  a  lien  on  the  ship- — the  last  gives  a  lien  on  the 
goods.  In  all  other  respects,  bottomry  and  respondentia  are  de- 
clared to  be  identical^  so  that  a  definition  of  the  one  is  a  defini- 
tion of  the  other.  Park,  4iO^£ng.  ed. 

Now  what  is  the  definition  of  bottomry  ?— 

1.  2  Bkuk.  Co.  457-8.—"  Bottomry  (which  originally  arose 
from  permitting  the  master  of  a  ship  in  a  foreign  country  to  hy- 
pothecate the  ship,  in  order  to  raise  money  to  refit)  is  in  the  nature 
of  a  mortgage  of  a  ship,  where  the  oumer  tcJces  vp  money  to 
enable  him  to  carry  on  his  voyage, and  pledges  the  keel  or  bottom 
of  the  ship,  part  for  the  whole,  as  a  security  for  the  repayment.  ** 

Park,  410. — **  The  contract  of  bottomry  is  in  the  nature' of  a 
mortgage,  in  which  the  owner  borrows  money  to  enable  him  to  fit 
cut  the  ship,  or  to  purchase  a  ear  go  for  a  voyage  proposed.*^ 

2  MatsL  733.—**  Bottomry  is  a  contract  in  nature  of  a  mort- 
gage of  a  ship,  in  which  the  owner  borrows  money  to  enable  him 
to  fit  out  the  ship,  or  to  purchase  a  cargo  for  a  voyage  proposed." 

Again.  Marshall  2,  736,  says— -*^  If  the  money  was  spent  in 

the  place  where  it  was  lent,  it  was  not  pecunia  trtgectitia,  &c." 

so  that,  with  the  Romans,  as  with  the  modems^  it  was  of  the  essence 

.  of  this  contract,  that  the  loan  should  he  exposed  to  the  perils  of  the 

sea^  at  the  riskofthe  lender.*' 

In  the  next  page  (737)  he  says — **in  bottomry,  the  lender  fur- 
nishes the  borrower  with  money  to  purchase  the  goods  which  are 
put  in  risk.  And  Park  says,  413.  415,  4th  edition,  **  the  lender 
supplies  the  borrower  with  money,  to  purchase  those  effects  tq)on 
which  heis  to  run  the  risk.'^ 

Now  if  the  Court  say,  that  a  man  who  borrows  money  to  pay 
for  his  commbn  purposes,  and  for  other  objects  and  concerns, 
is  a  borrower  at  respondentia  on  a  bottomry,  because  he  puts  the 
payment  on  the  return  of  a  ship  from  sea,  with  which  the  loan 
has  no  connexipn,  there  is  an  end  of  the'^bjcction.  But  there 
is  certainly  nothing  in  the  English  law,  which  countenances 
such  a  position. 

With  regard  to  the  presumption  that  the-  money  was  so  ap- 
plied— the  United  States  offered  to  repel  it  by  showing  that  it 
never  was  so  applied — but  the  inquiry  was  stopped  in  the  case 
of  Amy— the  Court  seeniing  to  entertain  the  opinion,  that  the 
inquiry  was  immaterial.  There  is  no  English  case  which  gives 
a  different  view  of  the  law  of  respondentia  and  bottomry,  from 
those  extracted  frpm  Blackstonc,  Park  and  Marshall.  The 
cases  cited  from  the  old  English  Reporters*  apply  only  to  the 
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question  of  usury  under  the  statute,  when  the  principti  is  put 
kt  risk.  The  form  of  the  bonds,  as  referred  to  by  Mr.  togersoll, 
arc  in  conformity  with  the  law  as  laid  down.  But  Suppose  the 
Court  to  be  of  opinion,  that  the  bond  is  free  from  obiectioii  on 
this  ground,  the  question  still  is,  whether  this  bond  in  coming 
in  with  the  other  documents,  passed  the  ownership  of  the  pro- 
perty to  the  Insurance  Company  ?  The  tespandenHa  bond  did 
not  even  create  a  lien,  Fark^  410.  A  bottomry  bond  creates  a 
lien,  but  does  not  pass  the  title,  Blaine  V9.  Ship  Charles  Car- 
ter, 4  Crcu  332. 

Does  the  memorandum  on  the  bond  stipulate  for  a  transfer 
of  the  title?  It  stipulates  for  all  that  was  afterwards  done» 
but  expressly  for  the  purpose  of  creating  a  cottaieral  securiiy'^ 
not  for  that  of  passing  the  title. 

Did  the  assignment  of  the  outward  bill  of  lading, pass  the 
title  ?  That  again  expressly  declares  that  the  whole  object  was 
to  create  a  security,  and  to  continue  that  security.  Did  the  le- 
gal effect  of  the  Act  reach  beyond  the  intention  of  the  par- 
ties ?  Such  a  construction  could  not  be  attached — the  intention 
clearly  expi*essed  always  governs  the  construction  of  the  con- 
tract. 

What  are  the  authorities  on  tbis  subject?  Do  they  say  that 
the  assignment  of  a  bill  of  lading,  always  produces  the  effect 
of  passing  the  property?  Tbe  assignment  of  a  bill  of  lading 
does  hot  always  produce  the  same  eroct.  It  always  depends  on 
the  relation  of  tbe  parties,  and  ihehUefiitoith  whiA  the  aeii$ 
done.  It  depends  says  Holt  **on  the  mutual  understanding"  of 
the  parties,  2  Holty  7SL  Here  the  understanding  is  clear— 4t  is 
to  be  done  merely  to  create  a  collateral  security.  The  modem 
cases  in  England,'  that  have  been  cited  as  to.the  effect  of  the  as- 
signment of  a  bill  of  lading,  are  generally  cases  between  the 
aasignee  of  the  bill  and  the  assignees  of  the  bankrupt;  and  not 
on  the  general  provisions  of  the  Bankrupt  Law  of  England. 

The  Bankrupt  Law  of  England,  5  Geo.  II.  c  SO.  $28,  places 
the  assignees  of  the  bankrupt  precisely  on  the  samefoptmg  in 
which  the  bankrupt  himself  stood,  at  Uie  moment  of  his  bank- 
n*ptcy.  In  cases  of  mutual  credit,  they  are  subject  to  all  the 
set-offs  to  which  he  was  subject — and  to  all  the*Uens  which  he 
had  created.  The  others  represent  only  the  private  creditors, 
and  when  offered  to  another  creditor,  they  are  all  of  equal  dig- 
nity—all liens  therefore  stand  according  to  their  priority. 

Hence,  a  mere  agreement  to  assign  a  bill  of  lading,  between 
such  parties  ha^  beoi  held  eouivalent  to  an  assignment,  for 
the  purpose  of  creating  a  preference  an^ong  these  equal  cre- 
ditors. Such  was  the  case  of  Lempriere  v$.  Paisleys— the 
Court  of  King^s  Bench  held  that  such  an  agreement  created  a 
Hen;  and  that  the  assignees  of  the  bankrupt  could  not  take 
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Uie  property,  without  discharging  the  Hen.  2  T.  P.  4^5.  Pi- 
goU*s  Arg.  489*  A9hhursty  49Q----argument  of  Lord  Kenyon  as 
cited  by  him,  p.  493.  Ashhttrst  calls  it  an  equitable  lien— > 
not  an  eqidtabk  title;  and  he  says  as  **  between  the  person  who 
holds  the  equiiabU  Ken,  and  the  assignees,  if  the  lien  subsists 
before  the  bankruptcy,  they  shall  never  recover  or  rerun  t\ie 
thing  without  discharging  the  money  due;"  why?— he  gives  the 
reason.  *^The  party  who  has  the  «^rtti/a6/e  fien,  ouglit  not  to 
have  footing  witn  the  rest  of  the  credUore^  for  whom  the  assignees 
are  the  trustees."  &c. 

There  it  was  a  question  of  preference  of  payment  between  cre- 
ditors of  equal  dignity* 

The  case  of  Atty  et  aL  Assignees  of  Jamieson,  bankrupt,  vi. 
Hatson,  4  Campb.  325,  is  another  case  of  preference  of  pay* 
ment  among  creditors  of  equal  degree,  by  force  of  such  a  lien. 
The  case'  of  Olive  vs.  Smith,  5  Taunt.  56,  is  another,  where 
the  whole, bearing  of  the  bankrupt  law  is  decided  upon,  and  all 
these  cases  are  found  to  turn  oh  it  Haille  vs.  Smith,  I  Bos.  ^ 
Pull.  56S,  is  another  case  under  the  bankrupt  law;  and  there 
the  effect  of  the  bill  of  lading  was  expressed,  and  by  the  prior  inr 
tention  of  the  parties^  tt  iit^as  held"  to  transfer  the  property,  be- 
cause such  was  the  prior  intention,  and  that  transfer  was  abso- 
lute. 

On  these  bankrupt  cases  in  England,  it  is  proper  to  remark, 
that  they  are  no  guides  for  a  decision  under  the  statute  of  the 
United  States.  Tbey  were  questions  of  preference  between 
creditors  of  equal  degr^  and  the  question  then  always  was, 
whether  such'  a  preference  had  been  created  by  the  bank^ 
rupt,  before  his  baukruptcy,  as  gave  him  a  preference  to  the 
other  creditors.  But  her^  under  our  statute,  there  is  a  credit- 
or of  the  highest  degree,  who  settles  all  questions  of  prefer- 
ence as  soon  as  he  appears,  by  taking  it  himself,  under  the  au- 
thority of  the  public  law.  Tbcse  cases,  therefore,  are  inappo- 
site to  the  question  before  the  Court. 

^  It  has  been  already  said,  that  in  Eng\''nd  the  effect  of  the  as- 
signment of  a  bill  of  lading  is  not  absolute,  but  depends  on  the 
intention  of  the  paf  ties.  It  may  now  be  added,  that  there  is  no 
case  in  England,  where  the  assignment  of  a  bill  of  lading,  or 
the  consignment  of  a  cargo,  has  been  held  to  pass  the  proper- 
ty, but  where  there  is  a  present  debt, and  where  such  consignment 
or  assignment  is  made  and  received,  as  a  payment  pro  tanto. 
Such  was  the  case  of  Hibbert  vs.  Cart^,  which  was  at  first 
decided  on  that  position.. 

But  afterwards,  on  proof  that  it  was  rwt  the  intention  to  pass 
the  whole  property,  tfhat  decision  was  changed,  and  the  ultimate 
recovery  was  on  that  intention  against  the  indication  aflbrded 
by  the  bill  of  lading,  I  71  J?.  745.  Lickbarrow  and  Mason%  2  7! 
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R,  63,  is  not  a  question  between  the  original  parties^- as  to 
wliom,  it  is  there  said,  that  their  intention  may  be  inquired  int(h^ 
but  it  was  the  case  of  a  purchaser,  who  had  purchased  and 
paid  for  the  car^,  and  took  an  assigmiieni  of  the  bill  of  la- 
ding to  herself.  The  result  of  all  the  cases  is,  that  such  an  as- 
signment, -as  between  the  original  parties,  passes  the  property 
or  not,  according  to  the  intention.  And  this  conforms  to  the  case 
in  Precedents  in  Chanoerv  289 — Fucknell  St  Co.  t?».  Heytston. 
This  case  was  the  case  of  a  bill  of  sak^  which  in  Hartle  and 
Smith,  is  said  to  be  a  different  thing  from  an  agreement  with  re- 
gard to  a  bill  of  lading.  This  bill  of  sale  was  held,  vpon  the  inien- 
tioh  of  thepartiesj  to  amount  to  an  equitablt  fect^rify— sufficient  to 
prevail  against  a.  general  creditor— or  the  general  creditors  of 
the  deceased,  as  giving  a  lien  with  regard  to  the  specific  sub- 
ject,  against  other  creditors  of  equal  degree.  Now,  that  the 
mtention  of  the  parties  in  this  case  looked  no  farther  than  to 
the  creation  of  a  security,  is  averred  by  the  holder. 

And  when  we  come  to  look  at  the  situation  of  the  parties,  we 
will  find  that  the  creation  of  a  security  by  way  of  lien,  was  all 
that  was  proposed. 

There  was  no  debt  due— ijt  depended  on  a  contingency  whether 
there  ever  would  be  a  debt.  At  the  time  of  the  insolvency  there 
waa  no  debt.  The  holder  bf  a  respondentia  bond  is  not  consi- 
dered as  a  creditor  at  all»  Hence  in  England,  he  could  not 
prove  his  debt  under  a  commission  of  bankruptcy — ^until  a 
special  statute  was  there  made  for  his  case,  1  HoiU^AM. 

It  is  not  contended  that  a  contingent  debt  cannot  be  secured 
-^there  is  no  doubt  that  it  may.  But  the  absolute  transfer  (^ 
property^  so  as  to  throw  the  ownership  on  a  merely  contingent 
creditor,  is  contrary  to  the  nature  of  the  case.  The  creation  of 
a  lien  to  meet  the  coutihgency,  is  natural  and  proper,  and  this 
is  all  that  the  parties  proposed. 

With  rega  d  to  the  return  cargo,  which  was  the  property  in 
question,  there  is  strong  grounds  for  saying  that  there  was  a 
marked  intention  to  keep  the  property  out  of  the  lender,  till  the 
return  of  the  vessel,  and  the  delivery  of  the  bill  of  lading. 

For  what  he  does  stipulate  from  it,  is  not  for  a  bill  of  ladling 
consigning  the  goods  to  him ;  but  to  orders — Now,  in  whom 
does  Uie  propertv  under  such  a  title  abide?  Clearly  in  the  ship- 
per—tm/t/  the  title  is  actually  delivered  to  order.  The  later  effect  is 
a  transfer  only  for  that  time,  and  here,  not  delivered  till  the  pri- 
ority of  the  United  States  had  attached — say  then  that  the  as- 
signment of  the  outward  bill,  if  standing  alone,  would  have  passed 
not  only  the  outward  cargo  of  specie,  but  the  proceeds  in  the 
return  cargo;  yet  that  very  assignment  stipulated  for  an  iji- 
Ward  bill  to  order,  which  threw  the  property  upon  the  shipper  in 
Canton,  who  was   the  representative  of  Edward  Thomson  f 
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aiid  if  the  priority  of  the  United  States,  could  not  attach  before, 
because  the  property  was  in  the  Company,  it  attached  the  very 
moment  the  property  fell  back  on  Thomson — ^with  the  consent 
of  th^  Company;  while  the  return  cargo  then  was  crossing  the 
ocean  with  a  bUl  of  lading  to  order.  In  whom  was  tlie  property 
of  that  cargo  ?  Clearly  in  the  shipper— charged,  if  you  please, 
with  an  equitable  lien  in  behalf  of  the  Company. 

A  /ten,  which  they  could  hare  enforced  only  in  a  Court  of 
Equity,  if  the  bill  had  not  been  delivered  to  their  order.  Be* 
cause,  at  law,  the  title  .was  manifestly  in  the  shipper  by  virtue 
of  the  bill  to  order,  for  which  thev  had  stipulated. 

it  is  not  disputed,  that  under  Ine  authority  of  the  decree  in 
Precedents  m  Clkmeery^  289,  they  could  have  successfully  en- 
forced  that  lien  against  the  other  general  creditors,  and  claim- 
ed a  preference  of  them,  by  virtue  of  that  prior  lien. 

But  could  they  have  assorted  that  preference,  against  the 
United  States? 

Now  this  case  is  to  be  considered  as  it  stood  prior  to  the  de- 
livery of  the  bill  to  order;  because  the  priority  of  the  United 
States  arose  prior  to  that  time,  and  ranged  through  the  whole 
period,  during  which  the  ship  was  crossing  the  ocean.  If  it  at- 
tached at  any  time  during  that  period,  it  could  not  be  dislodg* 
ed  by  any  thing  subsequently  done,  because  it  is  to  be  tested 
only  by  the  state  of  things  which  existed,  when  it  arose,  and 
when  it  was  in  full  force. 

The  trustees  under  the  general  deed  of  assignment,  had  no. 
power  to  alter  the  condition  in  which  they  found  the  property, 
so  as  to  affect  the  priority  of  the  United  States. 

If  they  liad  acted  ever  so  fairly,  nothing  done  by  them  could 
have  changed  the  condition  of  things  to  the  prejudice  of  the  rights 
of  the  United  States.  Clear  of  t^eir  priority  by  law,  the  United 
States  are  the  first  object  of  that  trust  itsetf— could  the  trustees  by 
WKjfraudUkni  act t>n  their  part,  create  a  legal  preference  among 
,  those  creditors  ?  Whether  the  parties  to  be  benefited  by  it  were 
oonnusant  of  that  fraud  or  not,  it  is  apprehended  they  could  take 
BO  benefit  by  a  fraud  of  the  trustee.  Hence  the  impropriety  of 
arresting  the  evidence  on  this  subject. 

Tbe  positions  are  again  asserted,  that  with  regard  to  the  re- 
turn cargo,  the  sole  subject  of  controversy,  the  legal  title  to 
that  was  in  the  shipper,  that  is  in  Edward  Thomson,  by  virtue 
of  the  bill  to  order  not  yet  delivered. 

That  this  being  the  very  bill  stipulated  for  in  the  assignment, 
the  legal  title  was  in  Tiiomson,  by  the  consent  of  the  plaintifi*s 
below— churged,  at  the  best,  with  an  equitable  lien  iu  their  be- 
half. 

That  in  this  condition  of  things,  the  priority  of  the  United 
States  fell  upon  the  subject. 

VoL.X  31 
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That  although  the  equitable  lien  of  the  plaintifTs  below,  would 
have  prevailed  against  general  creditors  and  given  the  plaintiffs^ 
a  preference  to  payment  as  against  them;  yet  it  is  claimed  that 
the  preference  yielded  to  tbe  priority  oC  the  United  States ; 
which  having  fastened  upon  ttie  property,  in  its  condition, 
could  not  be  dislodged,  by  the  subsequent  delivery  of  the  bilb 
to  order. 

Mr.  Justice  Stort  delivered  the  opinion  of  the  Court— 

This  is  an  action  of  trespass,  de  bonis  asporiatis^  brought  iti 
the  Circuit  Court,  for  the  district  of  Pennsylvania,  by  the  At- 
lantic Insurance  Company,  to  recover  against  th&  defendant 
John  Conard,  the  Marshdl  of  that  district,  the  value  of  certain 
teas,  shipped  on  board  the  ships  Addison  and  Superior,  and 
levied  upon  by  him,  upon  an  execution,  in  favour  of  the  United 
States,  ajrainst  one  Edward  Thomsoh,  as  the  property  of  the 
latter,  ihe  real  question  in  the  cause  is,  whether  the  Insur- 
ance Company  or  the  United  States,  are  entitled  to  the  teas  or 
their  proceeds. 

The  material  facts,  disclosed  at  the  trial  in  the  Circuit  Court, 
were,  as  follows : — Edward  Thomson  Was  a  merchant,  largely 
engaged  in  trade  in  the  city  of  Philadelphia,  in  the  year  1825; 
and  on  the  21st  day  of  June  of  that  year,  borrowed,  at  rttponr 
dentia^  of  the  Insurance  Company,  the  sum  of  21,000  dollars, 
upon  goods,  &C;  on  board  of  the  ship  Addison,  of  that  port,  on 
a  voyage,  at  and  from  Philadelphia,  to  Canton,  and  at  and  from 
thence,  back  to  Philadelphia;  beginning  the  risk,  on  the  21st 
of  the  preceding  April;  about  which  time  the  ship  had  sailed 
on  the  voyage.  Edward  Thomson  had  shipped  on  board  of 
the  Addison,  for  his  own^ -account  and  risk,  for  the  voyage, 
21,000  Spanish  dollars,  consigned  to  J.  R.  Thomson,  his  agent 
and  his  assigns,  and  deliverable  to  him  in  Canton;  and  regu- 
lar bills  of  lading  were  accordingly  signed;  one  of  which,  was 
retained  by  the  shipper.  At  the  time  of  the  execution  of  the 
respondentia  bond,  a  memorandhm  of  agreement  was  entered 
into  by  the  parties,  and  an  assignment  made  on  the  back  of 
this  bill  of  lading.  The  form  and  effect  of  these  instruments, 
will  be  matter  of  more  particular  comment  hereafter;  at  pre- 
sent it  is  only  T\ecdssary  to  add,  that  the  loan  purports,  on  the 
face  of  the  bond,  to  be  a  loan  for  the  joint  account  of  E.  Thom- 
son, E.  H.  Nicoll,  F.  H.  Nicoll,  and  F.  S.  Bailey;  but  ii\  reali- 
ty, the  transaction  was  for  the  use  and  benefit  of  E.  Thomson, 
and  the  goods  shipped  in  the  Addison,  were  on  his  8ol6  account. 

On  the  14th  July  of  the  same  year,  a  loan  was  made  to  Edward 
Thomson,  of  13,960  dollars,  on  goods  on  board  the  ship  Superior, 
which  Imd  sailed  on  a  similar  voyage,  on  the  6th  of  June,  pre- 
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ceding.  A  reqMmdMia  bond  was  uKen  in  the  same  bran  from 
the  same  parties,  on  the  like  voyage,  with  a  siimlar  memoran- 
dnm  of  assignment  of  the  bill  of  lading.  The*  only  difference 
between  the  transactions  was,  that  this  loan  was  applied  in  part 
|[iayment  of  a  former  loan,  made  by  the  Insurance  Company  on 
another  ship  of  £.  Thomson's. «  On'tho-  19th  of  November  E. 
Thomson,  having  become  insolvent,' made  a  general  assignment 
of  all  his  property  to  Peter  Mackie,  and  Richaird  Reashaw;  for 
the  use  ot  his  creditors.  At  this  time,  he  was  very  largely  in- 
debted to  the  United  States  on  duty  bonds.  The  Addison  left 
Cantoif  on  her  return  to  Philadelphia,  having  among  her  papers 
a  bill  of  lading  of  the  proceeds  of  the  21,000  dollars,  consigned 
by  the  shipper  (Mr.  Fisher  attorney  for  J*  R«  Thomson^)  to  or- 
der, in  blank,  and  endorsed,  in  blank,  by  the  shipper,  and  mark- 
ed No.  5.  This  mark  was  to  identify  them  as  the  proceeds  of 
the  21,000  dollars.  Mr.  Fisher  also  gave  the  master  a  mani- 
fest, stating  the  cargo  to  be  consigned  to  E.  Thomson,  and  a 
general  bill  of  lading  of  the  whol^e«*go,  consigning  it  to  E. 
Thomson.  The  invoice  and  bill  of  lading,  were  dated  22d  No- 
vember 1B25.  The  general  bill  of  lading  was  not  signed.  The 
Superior  left  Canton,  having  among  her  papers  a  bill  of  laiiing 
of  certain  articles,  valued  in  the  invoice  at  3393  dollars,  con- 
signed to  Peter  Mackie,  and  also  a  bill  of  lading  of  certain  ar-; 
ticles,  valued  at  SI  139 .86,  consigned  to  Barclay  Amy«  and  both 
dated.  2d  December  1825.  Before  the  arrival  of  these  ships  in 
America,  the  United  States  had  obtained  judgments  against  E. 
Thomson,  for  large  sums  of  money  due  upon  his  bonds  at  the 
Custom  House.  Both  ships  arrived  in  Delaware  Bay,  almost  at 
the  same  time;  and  an  execution  issued  on  behalf  of  the  United 
States,  on  one  of  the  judgments  against  £•  Thomson,  on  the 
Idth  March  1 82&  and  was  levied  on  theahlps  and  their  cargoes, 
on  the  15th  of  March,  while  thdy  were  yet  in  the  bay.  It  was 
under  this  levy,  that  the  goods  in  conti*oversy  were  seized  by 
tlic  marshal. 

Two  or  thi*ee  days  before  the  ships  came  up  to  Philadelphia, 
Peter  Mackie,  the  assignee  of  E.  Thomson,  having  received 
duplicates  of  the  invoice  and  bills  of  lading  of  the  cargd  of  the 
Addison,  delivered  them  to  the  agents  of  the  Insurance  Com- 
pany at  Philadelphia;  and  upon  the  arrival  of  the  ship  itself, 
handed  over,  to  the  same  agent,  the  invoices  and  bills  pf  lading, 
brought  by  the  master.  On  the  22d  of  March  1826,  Peter 
Mackie  and  Barclay  Amy  endorsed  to  the  Insurance  Compa- 
ny the  invoice's  and  bills  of  ladingv  which  came  to  their  crder 
bv  the  Superior.  These  papers  ca^e  under  cover  to  Edward 
Thomson,  several  being  enclosed  in  the  same  envelop;  and 
Mackie  allotted*them  to  their  respective  owners,  by<.mean8  of 
the  numbers  endorsed  upon  them.    These  numbers  were  ori- 
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glnally  placed  u  Don  the  outward  and  homeward  bills,  of  lading, 
and  invoices,  for  the  purpose  of  designating  the  proceeds  of 
each  particular  shipment.  It  appeared,  that  part^of  the  13,960 
dollars,  borrowed  of  the  Insurance  Company  on  the  goods  ia 
the  Superior,  was  expended  is  disbursements  in  Canton;  and 
the  two  invoices  to  Mackie  and  Amy,  were  consigned  to  them 
contrary  to  instructions;  and  they  assigned  them  to  the  Insur- 
ance Company,  under  the  belief  that  they  were  the  proceeds  of 
the  outward  shipment  pledged  for  the  k>an.  The  reason  as- 
signed for  there  being  a  manifest  and  general  bill  of  lading, 
consigning  the  cargo  to  Edward  Thomson,  was  tor  enable  him 
to  enter  the  cargo  in  his  own  name,  after  he  had  settM  with 
the  Insurance  Company,  and  paid  the  fiupondeniia  louns.  The 
several  particular  invoices  and  bills  of  lading,  were-  then  to  be 
cancelled,  and  the  master  was  to  sign  the  general  bill  of  lading, 
and  the  cargo  was  to  be  entered  at  thB  Custom  House,  in  the 
name  of  £•  Thomson.  He  Was  in  the  habit  of  taking  up  other 
large  sums,  at  retpondmtioy  and  this  was  the  usual  course  of  his 
arrangements  in  business. 

Such  is  the  general  outfine  of  1 1«  case.  The  loan  on  the 
shipment  in  the  Superior,  as  has  been  already  stated,  differs 
from  that  on  the  shipment  in  the  Addison,  only  in  the  circum- 
stance  that  it  was  applied  in  diaicharge  of  a  prior  loan.  In  our 
judgment,  that  makes  no  difference,  as  to  the  legal  rights  of 
the  parties^  The  borrower  had  a  right  to  apply  the  loan  in  any 
manner  he  pleased ;  and  the  mode  of  its  application,  if  it  be  other- 
wise batia  Jidcj  and  legal,  does  not  change  the  posture  of  the 
rights  of  the  lender.  VVe  shall  therefore  dismiss,  at  once,  all  fur- 
ther consideration  of  this  point;  and  treatboth  cases,  as  if  they 
stood  on  a  single  shipment. 

Several  objections  have  been  taken  to  these  re^Mmdentia 
boodsi*  to  impeach  their  original  validity.  It  is  said,  that 
they  ought  to  be  treated  as  usurious,  or  gaming  contracts; 
that  they  are  not  to  be  deemed  bona  ^fide  transactions,  upon 
rea^  risks;  but  transactions  void  in  point  6f  law,  upon  their 
face.  So  far  as  the  questions  of  usury,  or  gambi^,  or  6ofUi 
Jidesj  upon  substantial  risks,  are  matters  of  fact,  they  were 
left  fully  open,  and  have  been  passed  upon  by  the  jury,  who  have 
found  a  verdict  against  them;  so  tar  as  there  are  matters 
of  law  apparent  upon  the  record^  prqper  to  avoid  the  bonds, 
they  are  still  open  for  inquiry.  Two  grounds  have' been .  re» 
lied  on  for  this  purpose;  First,  that  the  loans  were  made 
vSier  the  sailing  of  > the'  ships  on  the  voyage;  'and  Second- 
ly, that  the  money  loaned  was  not  appropriated  to  the  pur>. 
chase  jof  the  goods  put  on  board,  and  was  not  the  identical  pro- 
perty, on  which  the  risk  was  -run.  Inr  our  judgment,  neither 
of  these  objections  can  1>e  suatained.    It  is  not  necessary  that 
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a  respondenHa  loan  should  be  made  before  the  departui^e  of  the 
ahip^on  the  voyage,  nor  that  the  money  loaned  should  be. em- 
ployed in  the  oumt  of  the  vessd,  or  invested  in  the  goods  on 
which  the  r^k  is  run.  It  matters  not,  at  what  time  the  loan  is 
made;  nor  upon  what  goods  the  risk  is  taken.  If  the  risk  of 
the  voyage  be  substantially  and  really  taken ;  K  the  transaction 
be  not  a  device  to  cover  usury,  gaming,  or  fraud;  if  the  ad- 
vance be  in  good  faith,  for  a  maritime  premium ;  it  is  no  ob^ 
jection  to  it,  that  it  was  made  after  the  voyage  was  commenced, 
nor  that  the  money  was  appropriated  to  purppses  wholly  un- 
connected with  the  voyage.  The  lender  is  not  presumed  to 
lend  upon  the  faith  of  any  particular  appropriation  of  the  mo- 
ney; and  if  it  were  otherwise,  his  security  could  not  be  avoid- 
ed by  any  misapplication  of  the  fund,  where  the  risk  was  bona 
Jide  run  upon  other  goods,,  and  it  was  not  a  toere  contract  of 
wager  and  hazard.  What  could  be  tkie  effect,  if  it  were  a  mere 
wagering  contract,  it  is  unnecessary  to  consider;  because  there 
is  the  clearest  proof  herej  that  there  was  property  on  board  be- 
longing to  the  borrower,  and  sailing  on  the  voyage  at  his  risk. 

The  form  of  the  respondentia  bond  in  the  present  case  is,  as  far 
as  we  know,  the  common  and  usual  form^  The  only  deviation 
from  the  actual  facts  is,  that  it  seems  in  some  of  its  provi- 
sions to  contemplate  the  voyage  as  not  then  commenced.  This 
probably  «  7se  trom  using  the  common  printed  foim,  which 
is  adapted  tx.  that,  as  the  ordinary  case.  But  it  misled  no  one, 
and  was  certainly  perfectly^understood  by  the  parties.  The 
risk  was  taken  for  the  whole  voyage,  precisely  as  if  the  ships 
had  been  then  in  port;  and,  if  before  the  bonds  were  given, 
the  property  had  been  actually  lost,  by  any  of  the  perils  enume- 
rated in  iu  it  is  clear  that  the  loss  must  have  been  borne  by  the 
lenders.  They  could  not  have  recovered  it  back,  since  the  event 
was  one  within  the  scope-  and  contemplation  of  the  contract. 
The  safety  then  of  the  property,  at  that  particular  t>eriodf 
does  not  vary  the  rights  of  the  parties ;  and  from  the  very  na- 
ture of  the  transaction^  it  must  have  been  utterly  unknown  to 
both,  whether  the  ship  was  at  the  time,  in  safety  or  not.  They 
entered  into  the  contract,  upon  the  ^sual  footing  of  policies  oi 
insurance,  lost,  or  not  lost.  So  far  as  this  deviation  from  the 
fact  bore  upon  the  point  of  the  good  faith  and  reality  of  the 
contract,  as  a  genuine  maritime  loan,  it  was  left  to  the  jury 
to  draw  such  inrerences,  as  ^pon  the  whol«?  circumstances,  they 
were  warranted  to  draw.  The  charge  of  the  learned  Judge, 
in  the  Circuit  Court,  was  as  favourable  to  the  defence  on  this 
point*  as  it  could  be  upon  the  principles  of  law. 

The  i^ext  question  is,4n  whom  was  the  property  in  the  ship- 
ment vested,  at  the  tlmfe  of  the  levy  of  the  execution  of  the 
United  States.     Was  it  so  vested  in  the  Insurance  Company, 
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either  in  law  or  equity,  that  they  are  now  entitled  to  maintain 
the  present  suit;  or  in  other  words,  to  recorer  the  proceeds 
in  the  marshal's  hands?  This  depends  upon  the  view  taken  of 
the  objects,  intentions,  and  acts  of  the  parties,  as  disclosed  in 
Ihebonds,  and  the  accompanying  papers.  When  these  are  once 
ascertained  and  settled,  it  will  not  be  difficult  to  arrive  at  the 
proper  legal  conclusion. 

It  is  contended,  on  behalf  of  the  United  States,  that  no  title 
or  interest  in  the  property  shipped,  passed  by  the  instruments 
taken  coUecdvely,  to  the  Insurance  Company;  that  Edward 
Thomson  remained  the  sole  owner  of  the  goods,  and  their 
proceeds,  during  the^ whole  voyage;  that  at  most,  the  Insu- 
rance Company  had  but  a.  lien  upon  them  for  the  security 
of  their  debt,  which  was  displaced  by  the  priority  of  the  Unit- 
ed States;  and,  finally,  that  if  the  Insurance  Company  had  any 
title  or  interest  in  the  property,  it  was  not  absolute,  but  by  way 
of  mortgage;  and  even  this,  coming  in  competition  with  the 
priority  of  Uie  United  States  by  operation  of  law,  yields  to 
their  superior  privilege. 

Before  pi<oceeding  to  the  discussion  of  the  right  of  the  In- 
surance Company  over  the  property  in  question;  it  may  be 
well  to  consider,  what  is  die  nature  and  effect  of  the  priority  of 
the  United  States,  under  the  statute  of  1799,  ch.  128.  Al- 
though that  subject  has  been  several  times  before  this  Court, 
the  observations  which  have  fallen  from  the  bar,  show,  that 
the  opinions  of  the  Court  have,  sometimes,  not  been  under- 
stood according  to  their  true  import  The  65th  section  of 
the  Act  declares,  that  *^  in  all  cases  of  insolvency,  or  where 
any  estate  in  the  hands  of  executors,  administrators,  and  as- 
signees, shall  be  insufficient  to  pay  all  the  debts  due  from  the 
deceased,  the  debt  or  debts  due  to  the  United  States  &c.  shall 
be  first  satisfied ;  and  any  executor,  administrator,  or  assignees, 
6r  other  person,  who  shall  pay  any  debt  due  hy  the  person  or 
estate,  .froni  whom,  or  for  which  they,  are  acting,  previous  to 
the  debt  or  debts  due  to  the  United  States  from  such  person 
or  estate,  bdng  first  duly  sadsfied,  and  paid;  shall  become  an- 
swerable in  their  own  person  and  estate,  for  the  debt,  or  debts 
so  due  to  the  United  States,  or  so  much  thereof^  as  may  re- 
main due  and  unpaid ;  and  actions  or  suits  at  law  may  be  com- 
menced against  them  for  the  recovery  of  the  said  debtor  debts, 
or  so  much  thereof  as  may  remain  due  and  unpaid,  in  the  pro- 
per Court  having  cognizance  thereofl "  A  subsequent  clause  of 
the  same  section  declares,  that,  ^*  the  cases  of  insolvency  men- 
doned  in  this  secdon,  shall  be  deemed  to  extend,  as  well  to 
cases,  in  which  a  debtor  not  having  sufficient  property  to  pay 
all  his  or  her  debts,  shall  have  made  a  voluntary  assi^ment 
thereof  for  the  benefit  of  hU  or  her  creditors,  or  in  which  the 
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estate  and  effects,  of  an  absconding,  concealed,  or  absent  debt- 
or, shall  haYd  been  attached  by  process  of  law;  as  to  cases^  in 
Avhich  an  act  of  legal  bankruptcy,  shall  have  been  commiUed.'* 
ft  is  obvious,  that  this  latter  clause  is  merely  an  explanation  of 
the  term  **  insolvency,"  used  in  the  first  clause;  and  embra- 
ces three  classes  of  cases,  all  of  which  relate  to  living  debtors. 
The  case  of  deceased  debtors,  stands  wholly  upon  the  alternative 
in  the  former  part  of  the  enactment.  Insolvency  then,  in  the  sense 
of  the  statute,  relates  to  such  a  general  divestment  of  proper- 
ty, as  would  in  fact  be  ^equivalent  to  insolvency  in  its  technical 
sense.  It  supposes,  tliat  all  the  debtor's  property  has  passed 
from  him.  This  was  the  languiigc  of  the  decision  in  the  case 
of  the  United  States  vs.  Hooe  (^Cranck,  730  and  it  was  conse- 
quently held,  that  an  assignment  of  part  ot  the  debtor's  pro- 
I>crty,  did  not  fall  within  the  provision  of  the  statute.  So  too, 
a  mere  inability  of  the  debtor  to  pay  all  his  debts,  in  not  an  in- 
solvency within  the  statute ;  but  it  must  be  manifested,  in  one 
of  the  three  modes  pointed  out  in  the  explanatory  cliiuse  al- 
ready i*efcn*cd  to.  That  was  the  point,  on  which  the  case  of 
Prince  r».  Bartlett,  (8  Cranehy  431,;  turned. 

What  then  is  the  nature  of  the  priority,  thua  limited  and 
established  in  favour  of  the  United  JStates  ?  Is  it  a  right,  which 
supersedes  and  overrules  the  assignment  of  the  debtor,  as  to 
any  property  which  the  United  States  may  afterwards  elect  to 
take  in  execution,  so  as  to  prevent  such  property  from  passing 
by  virtue  of  such  assignment  to  the  assignees?  Or,  is  it  a 
mere  ri^t  of  prior  payment,  out  of  the  general  funds  of  the 
debtor,  m  the  hands  of  the  assignees?  We  are  of  opinion  that 
it  clearly  falls,  within  the  latter  description."  The  language 
employed  is  that  which  naturally  would  be  employed  to  ex- 
press such  an  intent;  and  it  must  be  strained  from  its  ordi- 
nary import,  to  speak  any  other*. 

Assuming  that  the  words  ^^in  all  cases  of  insolvency,"  indi- 
e.ate  an  entire  class  of  cases,  and  that  the  other  member  of  the 
sentence  **  or  when  any  estate,"  kc,  is  to  be  read  distributive- 
ly,  as  has  been  contended  for,  on  behalf  of  the  United  States; 
it  does  not,  in  the  slightest  degree,  vary  the  construction  of  the 
statute.  It  wiH  then  read,  that  **  in  all  cases  of  insolvency,  the 
debt  or  debts  due  to  the  United  Sutes,  &c.,  shall  be.fir^t  satis- 
fied." 

But  how  are  they  to  be  satisfied?  Plainly,  as  the  ^ucceidiug 
clause  demonstrates,  by  the  assignees;  who. are  rendered  p^r 
tonally  liable,  if  they  omit  to  discharge  such  debt  or  debtK. 
To  enable  the  assignees  to  pay  the  United  Stat  s,  it  is  indis- 
pensable that  the  fund  should  pass  to  them;  and  if  the  mere 
priority  of  the  United  States  iutercepted  it,  or  gave  a  right  ta 
defeat  it,  the  object  of  the  statute  would  hot  be  acccomplislied/ 
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If  the  legislature  had  intended  to  defeat  the  passing  of  the  pro- 
perty to  the  assignees,  as  agamst  debts  due  to  the  United  States, 
the  natural  language  in  which  such  an  intention  would  be 
clothed,  would  be  to  declare,  that  so  far,  such  assignments 
should  be  void.  Then  ag^in,  the  very  enumeration  of  the 
cases  of  insolvency,  in  all  of  which  the  assignment  passes,  and 
is  to  pass  the  whole  of  the  debtor's  property,  confirms  the.  in- 
terpreution  already  asserted.  They  are  the  very  cases,  where 
by  law  there  is  no  exception  as  to  the  extent  or  operation  of  the 
.  assignment  to  divest  the  debtor's  estate.  One  of  these  is  the 
case  of  a  legal  bankruptcy;  .and  in  the  Act  on  this  subject, 
passed  in  the  next  session  of  Congress,  there  is  an  express  pro* 
vision,  in  the  62d  section,,  that  **  nothing  contained  m  this  law 
shall  in  any  manner  affectthe  right  or  prdference  to  prior  satis- 
faction  of  debts  due  to  the  United  States,"  as  secured  or  pro- 
vided, by  any  law  heretofore  passed.  Yet  the  bankrupt  Act 
contains  no  exception  as  to  the  property  to  be  passed  to. the  as- 
signees, in  favour  of  any  person.  In  the  case  of  the  United 
States  V8.  Fisher  et  al.  2  Crandij  358,  which  was  decided  upon 
great  deliberation;  this  Court  held,  in  the  construction  of  a 
similar  clause  in  the  Act  of  3d  March  1797,  ch.  74,  that  **no 
lien  is  created  by  this  law;  no  bcmafidt  transfer  of  property  in 
the  ordinary  course  of  business,  is  overruled. .  It  is  only  a  pri- 
ority in /Mq^men/,  which  under  different  modifications,  IS  a  re- 
gulation in  common  use;  and  this  priority  is  limited  to  a  par- 
ticular state  of  things,  when  the  debtor  is  living,  though  it 
takes  effect  ^nerally,  if  he  be  dead.'*  And  this  doctrine  was 
again  recognised  in  the  United  States  vi.  Hooe,  3  Crunch^  73. 
90. 

If  then  the  property  of.the  debtor  passes  to  the  assignees;  if 
debts  due  to  the  United  States  constitute  no  licn^n  sach  pro- 
perty ;  if  the  preference  or  privilege  of  the  United  States  be 
no  niore  than  a  priority  of  satisfaction  or  payment  out  of  a 
common  fund ;  it  would  seem  to  follow,  as  a  necessary  conse- 
quence, .that  even  if  the  teas  in  controversy,  were  the  proper^ 
ty  of  Edward  Thomson,  they  passed  by  his  general  assignment, 
in  November  1825,  (which  is  not  denied  to  have  been  a  hoim 
fidt^  and  valid  transaction,)  to  his  assignees;  and  become  their 
property  for  distribution  among  his  creditors ;  and  were  not 
liable  to  the  levy  under  the  execution  of  the  United  States. 

That,  however,  would  be  a  question  merely  between  the 
United  States  and  the  assignees,  and  would  iu  no  shape  help 
the  Atlantic  Insurance  Company  to  maintain  their  present 
suit. 

Then,  again,  it  is  contended  on  behalf  of  the  United  States^ 
that  the  priority  thus  created  by  law.  if  it  be  not  of  itself 
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a  lieii,  is  still  superior  to  any  lies,  and  even  to  an  actual  niort* 
gage,  on  the  personal  property  oi  the  debtor. 

It  is  admitted,  that  where  any  absolute  conveyance  is  made, 
the  property  passes  so  as  to  defeat  the  priority;  but  it  is  said 
that  a  lien  has  been  decided  to  have  no  such  effect ;  and  that  in 
the  eye  of  a  Court  of  Equity  a  mortgage  is  but  a  lien  for  a 
debt  Thelluson  vs.  Smith,  (2  HT^eat.  S960  has  been  mainly 
relied  on,  in  support  of  thilB  doctrine.  *That  case  has  been 
greatly  misunderstood  at  the  bar,  and  will  require  a  pahicular 
explanation.  But  the  language  of  the  learned  Judge  who  de- 
livered the  opinion  of  the  Court,  in  that  case,  is  conclusive  on 
the  point  of  a  mortgage.  "  The  United  States,"  said  he,  **  are 
to  be  first  satisfied ;  but  then  it  must  hemii  rf  the  dAlor't  es* 
tote.  If,  therefore,  before  the  right  of  preference  has  accrued 
to  the  United  States,  the  debtor  has  made  a  6<may!(/e  conveyance 
of  his  estate,  to  a  third  person;  or  has  tnort^ag^  the  same  to 
secure  a  de6^— or  if  his  property  has  been  seized  under  a  Jieri 
fadaBy  the  property  is  divested  out  of  the  diebtor,  and  cannot 
be  made  liable  to  the  United  States."  The  same  doctrine 
may  be  deduced  from  the  case  of  United  States  vs.  Fisher,  (2 
Cranehy  358,)  where  the  Court  declared,  that  *^  no  btma  JUle 
transfer  of.  property  in  the  oixiinary  course  of  business,  is  over- 
reached by  the  statutes ;"  and  ^  that  a  mortgage  is  a  convey- 
ance of  property,  p.nd/passes  it  conditionally  to  the  mortgagee." 
If  Sb  plain  a  proposition  required  any  authority  to  support  it, 
it  is  clearly,  maintained  in  United  States  t*«.  Hooe,  (3  branch^ 

It  is  true,  that  in  discussions  in  Courts  of  Equity,  a  mortgage 
is  sometimes  called  a  lien  for  a  debt  And  soj  it  certainly  is, 
and.  something  more;  it  is  a  transfer  of  theproperty  itselt^  atf 
secnrity  for  Uie ,  debt.  This  must  be  admitted  to  be  true  at 
faw ;  and  it  is  equally  trjie  in  eqi^ity ;  for  in  this  respect  equity 
follows  the  law.  It  does  not  consider  the  estati^  of  the  mort- 
gagee as  defeated  and  reduced  to  a  mere  lien,  bnt  it  treats  it  as 
a  trust  estate,  and  according  to  the  intention  of  the  parties,  as 
a  qualified  estate,  and  security.  When  the  debt  is  discharged, 
there  is  a  resulting  truist  for  the  mortgagor.  It  is  therefore  only 
in  a  loose  and  general  sense  that  it  is  sometimes  called  a  lien« 
and  then  only  by  way  of  contrast  to  an  estate  absolute,  and  in- 
defeisible.  But  it  has  never  yet  been  decided,  by  this  Court, 
that  the  priority  of  the  United  States  will  divest  a  specific 
Hen,  attached  to  a  thine,  whether  it  be  accompanied  by  i>os- 
session,  or  not  Cases  of  lien,  accompanied  by  possession,  are 
among  others;  the  lien  of  a  ship's  owner  to  detain  goods  for 
freight ;  the  lien  of  a  factor  on  the  eoods  of  his  principal  for 
balances  diie  him ;  the  lien  of  an  arusan  for  work  and  services 
^pon  the  specific  thing.      On  the  other  hand,  there  are  liens 
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where  the  Hght  is  perfect,  hidependent  of  pCMsesaion;  as' the 
Vien  of  a  seaman  for  wages,  and  the  lien  of  a  bottomry  holder 
oil  the  ship  for  the  sum  loaned.  In  none  of  these  cases  has  it 
ever  .been  decided,  that  in  a  conflict  of  satisfaction  out  of  the 
thing  itself,  the  priority  of  the  United  States  cut  out  the  lien 
of  the  particular  creditor*  And  before  s\ich  decision  is  made, 
it  will  deserve  very  grave  deliberation,  and  a  marked  attentioa 
to  what  fell  from  the  Coui*t,  in  Nathan  vf*  Giles,  (5  TmmL 
558.  574.)  At  present  it  is  wholly  unnecessary  to  decide  it,  for 
reasons  which  will  hereafter  i^pear.  The  case  of  Thelluson 
vs.  Smith,  (2  Wheat.  396,)  is  not  understood  to  justify  any 
such  conclusion*  That  case  turaed  'upon  its  own  particular 
circumstances.  A  judgment,  nisiy  was  obtained  agaihst-Cram- 
mobd  on  the  20th  of  May  1805,  in  favour  of  Thelluson  and 
others.  On  the  22d  of  the  same  month  he  executed  a  general  as^  ' 
signmcnt  of  all  his  estate  to  trustees  for  the  paymient  of  his  debts. 
At  that  time  he  was  indebted  to  the  United  States,'  on  several 
duly  bonds,  which  became  due  at  subsequent  periods  Suits 
were  instituted  on  these  bonds,  las.  they  severally  became 
due,  and  judgments  were  obtained  and  executions  issued 
against  Crammondy  under  which  a  landed  estate  called  Sedge- 
ly,  wa9  levied  upon  and  sold  by  the  marshal ;  and  the  action 
was  brought  by  Thelluson  and  others,  against  the  marshal  to 
recover  the  proceeds  of  this  sale  in  his  hand^  No  execution 
had  ever  issued  Upon  the  judgment  of  Thelluson  and  others 
against  Crammond,  and  of  course  there  had  been  no  leVy  under 
that  judgment  on  the  Sedgely  estate,  before  or  after  the  levy 
in  favour  of  the  United  States.  It  was  adn)itted,  that  in  Penn- 
sylvania a  judgment  constitutes  a  lien  on  the  real  estate  of  the 
judgment  debtor ;  and  it  was  assumed  by  this  Court,  in  the  ar- 
gument of  the  cause,  that  the  judgment  of  Thelluson  and 
others,  bound  the  estate  from  the  20th  of  May,  when  it  was  en* 
tered,  .491,  although  in  fact  it  was  not  finally  entered,  until 
nearly  a  ^car  afterwards.  The  posture  of  the  case  then  was, 
that  of  a  judgment  creditor  seeking  to  recover  the  proceeds  of 
a  sale  of  land  sold  under  an  adverse  execution,  out  of  the  hands 
of  the  marshal ;  upon  the  ground  of  his  having  a  mere  gene- 
ral lien,  by  his  jud^ent,  on  all  the  lands  of  his  debtor;  that 
judgment  never  having  been  consummated,' by  any  levy  on  the 
land  itself.  The  Court  decided  that  the  actiou  was  not  main- 
tainable. The  reasons  for  that  opinion  are  not,  owing  to  ac^ 
cidcntal  r circumstances,  as  fully  given  as  they  are  usually  giv- 
en in  this  Court.  But  the  arguments  of  the  counsel,  point  out 
grounds  upon  which  it  may  have  proceeded,  without  touching 
the  general  question  of  lien.  The  plaintiffs  were  entitled  to  re- 
cover only,  ^ upon,  the  ground  that  they  could  establish  in 
thejusclves  a  rightful  title  to  the  proceeds.   Whether  the  land 
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Itself  was  rightfully  sold  under  the  executidn  of  the  United 
States,  or  any  title  to  it  passed  by  the  sale,  as  against  the  as- 
signees of  Cranimond,  was  not  matter  of  inquiry  in  that  case. 
However  tortious  or  invalid  it  might  be,  still,  if  the  plaintiffs 
had  no  title  to  the  proceeds,  ihey  must  fail  in  their  action. 
Under  the  general  assignment  pf  the  debtor,  the  priority  of  the 
United  States  attached ;  and  if  the  assignees  were  willing  to  ac- 
quiesce  in  the  sale,  the  right  of  the  United  States  to  hold  the 
proceeds,  could  not  be  disturbed  by  third  persons.  Now,  it  is 
not  understood  that  a  general  lien  by  judgment  on  land,  coiisti- 
tutes,  fer  «e,  a  property,  or  right,  in'  the  l^^d  itself.  It  only 
confers  a  right  to  levy  on  the  same,  to  .the  exclusion  of  other 
adverse  interests,  subsequent  to  the  judgment ;  and  when,  the 
levy  is  actually  made  on  the  same,  the  title  of  the  creditbf  for 
this'purpose  relates  back  to  the  time  of  his  judgmer*^  so  as  to 
cut  out  mtermediate  incumbrances.  But,  subject  to  this,  the 
debtor  has  full  power  to  sell,  or  otherwise  dispose  of  the  land. 
His  title  to  it  is  not  divested  or  transferred  by 'the  judgment  to 
the  judgment  creditor.  It  may  be  levied  upon  by  any  other 
creditor,  who  is  entitled  to  hold  it  against  every  other  person* 
es^cept  such  judgment  creditor :  and  even  against  him,  unless 
he  consummates  his  title  by  a  levy  on  the  land,  under  his  judg- 
meaU  In  that  event,  the  prior  levy  is,  as  to  him,  void;. and 
the  creditor  Ipses  all  right,  under  it.  The  case  stands,  in  this 
respect,  ]}recisely  upon  the  same  ground  as  any  other  defec- 
tive levy,  or  sale.  The  title  to  the  land  does  not  pass  under  it 
In  short  a  judgment  creditor  has  no  jus  in  re,  but  .a  mere  pow- 
er to  make  his  general  lien  effectual,  by  following  up  the  steps 
of  the  law,  and  consummating  his  judgment  by  an  execution 
and  levy  on  the  land.  If  the  debtor  should  sell  the  estate,  he 
has  no  right  to  follow  the  proceeds  of  the  sale,  into  the  hands 
of  vendor  or  vendee;  or  to  claim  the  purchase  money  in  the 
hands  of  the  latter.,  it  is  not  like  the  case  where  the  goods 
of  a  person  haver  been  tortiously  taken  and  sold,  and  he  can 
trace  the  proceeds,  and,  waiviiig  the  tort,  chooses  to  claim  the 
latter.  The  only  remedy  of  the  judgment  creditor  is  against 
the  thing  itself<  by  making  that  a  specific  title  which  was  be^ 
fore  a  general  lien.  He  can  only  claim  the  proceeds  of  the 
sale  of  the  land,  when  it  has  been  sold  on  his  own  execution, 
and  ought  to  be  applied  to  its  satisfaction.  To  this  state  of 
things,  the  language  of  theK^ourt  in  Thelluson  vi.  Smith  is  to 
be  applied,  when  it  is  said,  that  if  the  debtor's  property  is 
seised  under  a^.  fa.  it  is  divested  out  of  the  debtor,  and  can- 
not be  Mable  to  the  United  States.  Applying  these  princi- 
ples to  the  facU  of  that  case,  it  is  clear  that  the  Sed^ly  estate 
had  not  been  divested  out  of  the  debtor  by  any  execution  on  th<e 
judgment  of  Thelluson  and  others ;  that  it  either  remained  in 
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the  debtor,  and  wd,8  liable  to  the  execution  of  any  other  of  hb 
creditors,  who  choose  to  levy  upon  it,  subject,  of  course,  to 
have  his  title  overruled  by  their  subsequent  levy,  when  per- 
fected; or,  that,  subject  in  like  manner,  it  passed  by  the 
assignment,  (if  that  was  bona  fidt^  to  the  assignees ;  and 
in  their  hands,  the  United  States  would  have  a  priority  of  pay- 
ment out  of  it,  as  general  funds,  in  their  hands.  The  judgment 
creditors,  as  such,  had  no  title  to  any  fund  in  the  hands  of  the 
assignees,  until  thepriority  of  the  United  States  was  satisfied ; 
for  that  priority  does  not  yield  to  any  class  of  creditors,  how- 
ever hiffh  might  be  the  dignity  of  their  debts. 

The  fact«  that  a  judgtnent  creditor  has  a  lien,  does  not  place 
him  in  a  better  situation,  as  a  creditor,  over  the  general  funds  of 
the  debtor  in  the  hands  of  the  assignees.  If  he  possess  such  a 
lien  he  must  enforce  it  in  the  manner  prescribed  by  law;  and 
if  he  does,  that  may  so  far  affect  the  interest  of  the  assignee^ 
actually  subjected  to  such  lien.  But  it  gives  him  no  rights  to 
the  fund,  until  he  has  perfected  his  lien  according  to  the  course 
of  the  law.   Until  that  period*  he  has  merely  a  power  over  the 

{>roperty,  and  not  an  actual  interest  in  it.  This  ground  is  al- 
uded  to  in  that  part  of  the  opinion  of  the  Court,  where  speak- 
ing of  the  priority  of  the  United  States,  it  is  said,  **  the  law 
makes  no  exception  in  favour  of  prior  judgment  creditors,  &c. 
Exceptions  there  must  necessarily  be  as  to  i^atfmdB  out  of 
w)iich  the  United  States  are  to  be  satisfied;  but  there  can  be 
none  in  relation  to  the  debts  due  from  a  debtor  of  the  United 
States  to  individuals.  The  United  States  are  to  be  first  satisfi- 
ed; brt  then  it  must  be  out  of , the  debtor's  estate."  The  real 
ground  of  the  decision,  was,  that  the  judgment,  creditor  had 
never  perfected  his  title,  by  any  execution  and  levy  on  the 
Sedgely  e&tate;  that  he  had  acquired  no  titl^  to  the  proceeds 
as  his  property,  and  that  if  the  proceeds  were  to  be  deemed 
general  funds  of  the  debtor,  the  priority  of  the  United  States 
to  payment  had  attached  against  all  other  creditors;  and  that 
a  mere  potential  lien  on  land,  did  not  carry  a  legal  title  to  the 
proceedar  of  a  sale,  made  under  an  adverse  execution.  This  is 
the  manner  in  which  this  case  has  been  understood,  by  the 
Judges  who  concurred  in  the  decision;  and  it  is  obvious,  that 
it  established  no  such  proposition,  as  that  a  specific  and  per- 
fected lien,  can  be  displaced  by  the  mere  priority  of  the  Unit- 
ed States;  since  that  priority  is  not  of  itself  equivalent  to  a 
lien. 

We  may  then  dismiss  any  farther  consideration  of  this  to- 
pic, unless  it  shall  appear  that  the  right  of  the  respondentia  hold- 
ers in  the  present  case,  is  reduced  to  a  mere  general-lien ;  and 
us  to  them,  at  least,  (however  it  may  be  as  to  the  assignees,) 
no  legal  right  exists  to  maintain  an  action  for  the  proceeds. 
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The  attention  of  the  Court -will  then  be  at  once  addressed,  to 
the  question,  what  was  the  nature  and  extent  of  the  interest  of 
the  Insurance  Company  in  the  shipments  in  question.  It  is  un- 
necessary to  discuss  what  would  have  been  the  rights  of  the 
parties,  if  iheretlpandentia  bonds  had  stood  alone;  for  that  is 
not  the;  posture  of  this  case*.  The  whole  instruments  must  be 
taken 'together,  and  construed  as  one  entire  agreement  We 
must  then  examine  the  memorandum,  the  outward  bill  of  lad- 
ing and  assignments  thereon,  iK  connexion  with  the  bond.  The 
bill  of  lading  purports,  on  its  face,  to  be  a  shipment  by  Edward 
Thomson,  of  seven  kegs  containing.  21,000  dollars,  for  account 
and  risk  of  the  shipper ;  to  be  delivered  at  Canton  to  John  R< 
Thomson,  or  his  assigns.  By  the  well,  settled  principles  of 
commercial  law,  the  consignee  is  thus  constituted  the  author- 
ized agent  of  the  owner,  whoever  he  may^  be,  to  receive  Xh€ 
goods,  and  by  his  endorsements  of  the  bill,  of  lading,  to  a  Aona. 
Jide  purchaser,  (or  a  valuable  consideration,  without  notice  of 
any  adverse  interests,  the  latter  beocmies  as  against  all  the 
worlds  the  owner  of  the  goods.  This  is  the  result  of  the  prin- 
ciple, that  bills  of  lading  arc  transferable  by  endorsement,  and 
thus  may  pass  the  property.  It  matters  not  whether  the  con- 
signee, in  such  case,  be  the  buyer  of  the  goo  Js,  or  tlQs  factor,  or 
agent  of  the  owner.  His  transfer  in  such  a  case  is  equally  ca« 
pable/>f  divesting  the  property  of  the  owner,  and  vesting  it  in 
the  ehdorsee  of  the  bill  oi  lading.  And,  strictly  speaking,  no 
pei;son  but  such  consignee  can  by  an  endorsement  of  the  bill 
of  lading,  pass  the  legal  title  to  the  goods.  But  if  the  shipper 
be'  the  owner,  and  the  shipment  be  on  his  own  account,  and. 
risk,  althougli  he  may  not  pass  the  title  by  virtue  of  a  mere 
endorsement  of  the  bill  of  lading,  unless  he  be  the  consignee, 
or  what  is  the  same  thing,  it  be  deliver&ble  to  his  order;  yet 
by  any  assignment,  either  on  the  bill  of  lading,  or  by  a  separate 
instrument,  he  can  pass  the  legal  title  to  the  same;  and  it  wil! 
be  good  against  all  persons,  except  such  a  purchaser  Xor  a  va- 
luable consideration,  by  an  endorsement  of  the  bill  of  lading. itr 
self.  Such  sen  assignment,  not  only  passes  the  legal  title  as 
against  his  agents  and  factors,  but  also  against  his  creditors, 
in  favour  of  the  assignee.  It  is  unnecessary  to  cite  particular 
authorities  on  these  points:  they  will  be  found  supported  by 
the  authorities  cited  at  the  argument,  and  by  the  elementary 
treatises  of  Mr.  Abbott,  Mr.  Holt,  and  Mr.  Chittv,  on  this 
subject;  and  particularly  by  Nathan  vs.  Giles,  5  Taunt.  558. 
In  the  present  case  £dwai*d.  Thomson  was  the  owner  of  the 
goods,  and  the  consignee  wais  merely  his  factor.  He  therefore 
had  full  power,  notwithstanding  the  consignment,  to  pass  the  ti- 
de to  the  property  in  the  bill  of  lading,  by  a  suitable  instru- 
ment of  assignment  and  sale  against  any  body,  but  a  purchaser 
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without  notice  from  his  consiniee,  without  any  actual  deli- 
very of  the  goods  themselyes,  if  they  were  then  at  sea,  and  in- 
capable of  manual  tradition. 

The  question  then  is,  whether  the  endorsement  upon  this  bill 
of  lading,  constitutes  such  an  instrument?  We  are  of  opinion 
that  it  does.  It  purports  to  be  a  transfer  in  fresenti;  and  uses 
the  appropriate  phrases  of  grant  The  wonls  are,  **for  value 
received,  t  hereby  assign  and  transfer  to  the  Atlantic  Insurance 
Company  of  New- York,  the  within  bill  of  lading,  and  the  specie, 
goods,  &C.,  to  be  procured  thereon  and  thereby,  and  any  re- 
turn cargo,  to  be  Obtained  &c.  by  the  proceeds  thereof;  and  all 
the  return  cargo  to  be  taken  on  board  the  within  named  ship, 
by  or  on  my  account,  as  .collateral  security,  according  to  an 
agreement  duly  executed,  and  adjoined  to  a  respondentia  bond, 
&c^  (referring  to  the  memorandum  hereinafter  stated.)  This  is 
not  a  mere  assignment  of  the  bill  of  lading  itself  operating  as 
an  equitable  |;rant  of  the  interest  of  the  owner  in  that  instru^ 
inent;  but  it  is  of  the  goods  contained  in  it,  and  the  bill  of  lad- 
ing is  referred  to,  by  way  of  description  of  the  subject  matter 
of  the  grant  There  was  a  valuable  consideration  for  it;  and 
as  Edward  Thomson  was  the  legal  owner  of  the  goods,  the 
words  *<  assign  and  transfer,"  are  sufficient  words  of  grant  to 
pass  his  legal  title  to  the  same;  unless  the  operation  of  those 
words  is  controlled  by  some  of  the  other  parts  of  the  instru- 
ment. The  argument  admits  this;  but  it  supposes,  that  the 
accompanying  memorandum  shows,  that  such  was>  not  the 
intention  of  the  parties;  and  therefore  the  words  are  to  be  con- 
strued according  to  that  intention ;  which  was  to  create  a  mere 
lien  or  equity  on  the  part  of  the  Insuraiiice  Company,  on  the 
goods.  Det  us  then  examine  the  nature  and  scope  of  that  me- 
morandum. It  begins  by  a  recital,  that  it. hath  been  agreed 
that  the  bill  of  lading  for  the  goods  &c  mentioned  in  the  re- 
spondentia bond,  shall  be  endorsed  to  the  Insurance  Company, 
as  a  collateral  security  for  the  loan.  This  is  carried  into  effect 
by  the  assignment  above  mentioned.  It  then  goes  on  ta  recite, 
,  that  it  has  been  further  agreed  that  the  property  to  be  shipped 
homeward,  as  aforesaid,  being  the  proceeds  of  the  loan,  (thus 
considering  the  specie  on  board,  as  a  substituted  loan,)  shall  be 
for  the  account  and  risk  of  the  borrowers;  that  the  bills  of  lad-^ 
ing,  therefore,  shall  express  the  same,  and  shall,  also  express 
that  the  said  property  shall  be  delivered  to  the  order  of  the 
shippers;  and  that  the  same  shall  be  endorsed  in  blank,  and 
.shall  be  placed  in  the  hands  of  the  Insurance  Company,  either 
before  or  on  the  arrival  of  the  said  ship,  &t  Philadelphia,  as  a 
continuation  of  such  collateral  security. 

Now,  supposing  the  transaction  bonajide^  what  is  there  here 
that  controls,  even  by  way  of  recital,  the  operation  of  the  words 
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ef  transfer.  If  the  case  were  one  of  absolute  transfer,  there 
might  be  some  room  for  doubt.  But  here  the  transfer  was  as 
collateral  security.  It  was  therefore  a  mortgagee  of  the  goods,  and 
the  returns.  The  shipment  out  and  home,  was,  as  in  each  case 
it  must  be,  at  the  risk,  and  for  the  account  of  the  shipper;  sub« 
jcct  however  to  the  rights  of  the  mortgagee;  and  the  very  pro- 
vision that  the  bills  of  lading  should  be  delivered  to  the  order 
of  the  shipper,  and  endorsed  in  blank,  and  placed  in  the  hands 
of  the  Insurance  Company,  establishes  the  fact,  that  it  tras  the 
intention  of  the  parties  that  the  property  of  the  return  cargo, 
should  rest  by  such  endorsement  in  them.  The  memorandum 
then  proceeds  to  state,  that  it  is  expressly  declared  that  the  en- 
dorsement or  consignment  shall  not  be  held  to  exonerate  ihc 
persons  of  the  borrowers;  nor  compel  the  Insurance  Company 
to  accept  the  goods,  &c.  which  may  arrive  under  such  bill  of 
lading  and  consignment,  in  discharge  of  such  debt;  but  that  it 
shall  be  lawful  for  the  company  to  receive  and  hold  the  goods, 
&c.  for  ninety  days  after  their  arrival  at  Philadelphia;  and  if 
the  debt  was  not  then  paid,  t6  sell  the  same  at  auction,  and 
charge  the  borrowers  with  the  balance.  The  plain  effect  of 
this  stipulation  is  to  avow  an  explicit  understanding,  that  the 
assignment  of  the  goods  should  not  put  them  at  the  risk  of  the 
company,  but  that  they  should  be  deemed  collateral  security 
only,  and  be  sold  after  the  limited  time,  to  discharge  the  debt, 
pro  tanta.  So  far  from  the  intention  being  indicated,  that  no 
property  at  all  was  to  pass  to  the  company,  the  solicitude  of 
the  parties  seems  most  carefully  employed  to  repel  the  notion, 
that  the  transfer  was  absolute  and  not  by  way  ot  mortgage,  as 
collateral  security.  The  memorandum,  therefore,  confirms  and 
does  not  impugn,  in  any  degree,  the  natural  construction  of  the 
langva^  of  the  assignment  endorsed  on  the  bill  of  lading,  a^ 
importing  a  present  transfer.  Indeed  we  may  go  farther  and  as- 
sert, that  the  obvious  intention  of  the  parties  was  to  give  a  spe- 
cific interest  in  the  goods  shipped,  so  as  to  make  them  secure 
against  the  claims  of  creditors;  and,  that  to  construe  the  in- 
struments to  create  no  more  than  a  lien,  liable  to  be  deflated 
by  the  acts  of  either  party^  or  to  be  overreached  by  any^  privi- 
leged creditors,  would  be,  not  to  follow,  but  to  frustrkte  their 
intention.  Of  what  use  could  this  great  apparatus  of  instru- 
ments, so  anxiously  prepared  by  the  parties^  be,  if  it  conveyed 
no  JIM  in  re,  and  left  the  title  of  the  Insurance  Company  to  the 
goods,  at  the  mercy  of  the  creditors  of  Thomson,  to  be  inter- 
cepted at  any' time  before  it  reached  their  hands,  on  its  anivah 
We  are  therefore  of  opinion,  that  the  assignment  in  this  case 
was  sufficient  to  pass  a  legal  title  to  the  shipment  and  the  pro- 
ceeds thereof,  against  Thomson  and  his  assignees  and  creditors. 
If,  indeed,  tbe  assignment  had  bc6n  of  the  outward  .shipment  of 
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goods  only,  it  would  have  carried  the  return  cargo,  pnrcliased 
with  the  proceeds;  because  the  product  or  substitute  for  the 
origUial  thing  by  sale,  or  otherwise,  follows  the  nature  of  the 
thing  itself,  so  long  as  it  can  be  ascertained  as  such,  and  be- 
comes the  propeny  of  him  who  was  the  owner,  in  the  same 
quality  as  he  held  the  thing.  This  is  the  general  principle  of 
law,  and  has  been  even  extended  to  ca§es,  where  there  has  been 
a  fraudulent  or  tortious  misapplication  of  property.  The  case 
of  Taylor  v9.  Plumer,  3  Mmu^r  Sebo.  56£,  is  oirecUy  in  point; 
and  contains  a  large  collection  of  the  authorities  in  the  elabo- 
rate opinion  of  the  Court,  pronounted  by  Lord  EUenborough. 
In  this  view  of.  the  matter^  the  only  value  of  the  homeward  bill 
of-  lading  would  be  as  a  designation  of  the  proceeds,  so  aa  to 
enable  the  company  to  trace  and  identify  them.  But  the  as- 
signment, in  terms,  transfers  the  proceeds  and  returns,  and  cuts 
off  all  possibility  oiquestion  upon  this  head.  If  indeed  the  title 
to  the  proceeds  had  originally  been  only  an  equitable  title,  and 
not  strictly  legal;  yet  as  soon  as  the  company  had  perfected 
that  equity,  by  endorsement  in  blank,  and  possession  <tf  the 
homeward  bills  of  lading,  their  right  would  have  been  consuni- 
mated  at  law,  so  as  to  entitle  them  to  maintun  a  suit  there- 
for. .  The  case  of  Haille  vi.  Smith,  (1  Bob.  ^  PuU.  563,)  was  not 
so  strong  as  the  present;  and  there  the  Court  held,  that  the  pro* 
perty  passed,  clothed  with  a  trust  for  the  payment  oP  the  debt 
If  this,  then,  be  the  result  of  the  general  principles  of  kw,  in 
cases  of  this  nature,  what  is  there  to  prevent  their  application  to 
the  present  case  ?  First,  it  is  said  that  this  debt  upon  a  r eipofufm- 
tia  bond  is  of  too  contingent  a  nature  to  uphold  a  mortgage,  as 
collateral  security  for  the  payment  o(  it.  We  know  of  no  prin- 
ciple or  decision,  that  justifies  such  a  conclusion.  Mortgages 
may  as  well  be  given  to  secure  future  advances  and  contingent 
debts,  as  those  which  already  exist,  and  are  certain  and  .due. 
The  only  question  that  properly  arises  in  such  cases  is,  the 
bona  Jides  of  the  transaction.    Then,  again,,  it  is  said  that  the 

gapers  here  disclose  a  transaction  fraudulent  in  its  own  nature, 
iut  we  are  of  opinion  that  there  is  ho  necessary  implication  of 
law  on  the  face  pf  these  papers,  which  stamps  it  fraudulent;  for 
ought  that  appears,  the  i^grcement  may  have  been  entered  into 
with  the  most  sincere  and  scrupulous  good  faith;  and  whether 
fraudulent  or  not,  in  fact,  was  a  question  for  the  jury  upon  the 
whole  evidence,  which  was  properly  left  to  their  consideration; 
and  they  have  by  their  verdict  negatived  the  fraud. 

The  circumstance,  that  the  goods  were  to  be  at  the  risk  of  the 
shipper  and  on  their  account,  does  not,  of  itself,  affect  either  the 
validity  or  bona  Jides  of  the  transfer.  That  must  ordinarily  oc- 
cur, where  the  transfer  is  made  as  collateral  security,  and  it 
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w^  erne  of  ^e  leading  hct^  in  HaUk  «•.  Smith,  already  cited. 
lBo$.^JPuiL96S. 

Bat  the  mun  objection  rdied  on,  and  which  indeed  consti- 
tates  one  of  the  exceptions  to  the  opinion  of  tlie  Circnit  Court, 
is,  that  possession  of  the  return' shipment  was  not  obtained 
until  after  die  levy  bf  the  United  States;  and  it  is  contended, 
that  the  want  of  such  possessionisyjwr  se,  a  badge  of  firaud.  The  . 
Circuit  Court  on  this  point  decideil,  **that  the  actual  posses- 
sion of 'the  above  return  cargoes^by  the  masters  of  the  Superior 
and  Addison,  until  levied  upon  by  execution  at  the  suit  of  the 
United  States  against  Thomson,  is  not,  per  fe^  In  law,  a  badge 
of  fraud,  which  ought  to  invalidate  or  afibct  the  title  (tf  the  plain- 
tiffs to  these  cargoes.** 

It  appears  to  us  that  this  decision  is  entirely  correct  in  point 
of  law,  under  the  circumstances  of  the  case. 

\Vithout  undertaking  tp  suggest  whether,  In  any  case,  the 
want  of  possession  of  the  thing  sold  constitutes,  per  m,  a  badge 
of  fraud,  or  is  cnljfprima/aeie^  a  presumption  of  fraud;  a  ques- 
tion, upon  which  much  diversity  of  judgment  has  been  express^ 
ed ;  it  u  sufficient  to  say,  diat  in  case  even  of  an  absolute  sale  of 
personal  property,  the  wstit  of  such  possession  is  not  presumptivjs 
of  fraud,  if  possession  cannot,  from  the  circumstances  oi  the 
property,  be  within  the  power  of  the  parties. 

A  faniiliar  example  or  this  doctrine  is  in  the  case  of  a  sak 
of  a  ship,  or  goods  at  sea,  where  possesuon  is  dispensed  .with 
upon  the  plain  ground  of  its  impossibility;  and  it  is  sufficient 
if  the  vendee  takes  possession  of  the  property,  within  a  reason- 
able time  after  its  return  home.  But  in  cases  where  the  sale  is 
not  absolute,  but  conditional,  the  want  of  possession,  if  consist- 
ent with  the  stipulations  of  the  pardesj  and,  ajbr^mi^  if  flow- 
ing directly  from  them«  has  never  been  held,  per  m,  a  badge  of 
fraud.  The  books  are  full  of  cases  on  this  subject  The  case 
of  Bucknal  va.  Royston,  /Vec.  tn  Chtm,  885,  mns  almost  upon 
all  fours  with  the  present  ^The  case  of  Stnrtevent  .vt.  Bal* 
lard,  9  John.  3S8,  and  Bissell  M.  Hopkins,  S  Cbioen,  166,  con- 
tains strong  illustrations  of  the  principle;  and  being  decisions 
in  the  very  state,  by  whose  laws  the  validity  of  the  present 
agreement  is  to  be  tried,  are  of  high  authority.  They  sustain 
the  doctrine  asserted  by  the  Circuit  Court,  in  the  mostsample 
manner;  and  there  is  a  learned  note  by  the  Reporter  to  the  lat* 
ter  case^  which  embodies  in  an  exact  manner  the  principal  au- 
thorities, English  as  well  as  American,  oii  this  subject  Now, 
in  the  case  at  bar,  the  goods  at  the  time  of  the  transfer  wero  at 
sea,  on  a  voyage,  in  which  they  were  to  be  sold,  or  exchanged 
by  the  consignee,  and  the  proceeds  sent  back  in  the  same  ships. 
It  was  therefore  properiy  in  the  contemplation  of  the  parties, 
and  indeed  a  necessary  result  of  their  stipulations,  that  the 
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good»  should  not  be  intercepted|  or  taken  possession  of  by  the 
company,  until  the  close  of  the  voyage;  and  that  the  return 
shipments  should  conform  to  this  arrangemenL 

There  is  no  pretence  to  say,  that  the  plaintiffs  did  not  seek 
possession  of  the  goods  within  a  reasonable  time  after  the  arri- 
val of  the  .goods  hpme*  Their  power  to  accomplish  it  was  dis- 
lodged by  the  execution  of  the  United  States,  and  they  obtain* 
ed,  as  early  as  practicable,  possession  of  the  bills  of  lading,  and 
vouchers  of  their  rights.  But  so  far  as  the  want  of  possession 
was  matter  of  evidence  presumptive  of  fraud,  it  was  left  open 
to  the  consideration  of  the  jury;  and  the  grievance  now  is,  not 
that  it  was  so  left,  but  that  the  Court  ought  to  have  instructed 
the  jury,  as  matter  of  law,  that  the  want  of  possession,  under 
the  circumstances  of  the  case,  was^per  »e,  a  badge  of  frauc?. 

We  have  already  expressed  an  opinion,  that  the  Court  vicre 
right  in  the  instructions  actually  given. 

Upon  the  whole  we  are  of  opinion,  that  the  directions  of  the 
Court  upon  the  merits  of  the  cause  at  the  trial,  were  correct  in 
point  of^law;  and  that  consequently  there  is  no  error  in  that 
part  of  the  judgment. 

It  remains  to  consider,  very  briefly,  certain  exceptions  taken 
to  the  testimony  in  the  progress  of  the  triaL 

The  first  exception  is,  that  the  corporate  capacity  of  the 
plaintiffa  was  not  regularly  proved,  before  the  introductiot*  of 
the  rttpondaUia  bond.  It  is  to  be  considered,  that  this  was  a 
trial  upon  the  merits;  and  by  pleading  to  the  merits,  the  defend- 
ants necessarily  admitted  the  capacity  of  the  plaintiffs  to  sue. 
If  he  intended  to  take  the  exception,  it  should  have  been  done 
bv  a  plea  in  abatement,  and  his  omission  so  to  do,  was  a  barrier 
ox  this  objection.  But,  independently  of  this  special  ground, 
the  very  agreement  in  the  case  upon  which  the  trial  was  had, 
as  well  as  the  admissions  of  the  bond  given  to  the  United 
States,  as  security  to  refivQd  the  amount,  if  jud^ent  should 
pass  against  the  plaintiffs,  was  certainly,  orioio^Kie,  evidence  of 
«n  admission,  on  the  part  of  the  United  States,  of  the  corporate 
capacity  of  the  plaintiffs,  and  to  throw  the  burthen  of  proof  on 
the  other  side. 

The  second  exception  was  to  the  question  put  to  Austin  L. 
Sands,  whether  he  was.agetit  of  the  company. 

We  see  no  o.bjection  to  this  question.  It  was  put  in  a  form 
most  unexceptionable;  and  it  was  a  matter  of  subsequent  in- 
quiry, in  what  manner  his  agency  was  created;  and  it' does  not 
appear,  from  the  nature  of  the  question,  whether  it  might  not 
have  been  sufilcient  to  establish  that. he  was  an  a^nt,  dtfaicto^ 
to  receive  the  bond.  It  was  indeed  but  an  exception  to  the  or- 
der of  proofs,  where  several  things  are  to  be  established  to 
lead  to  a  result ;  and  in  what  order  the  iuquiryis  to  be  hadi  is 
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matter  of  discretion  in  the  Court  itself^  and  not  of  absolute 
right  in. the  party* 

The  next  exception  is  to  the  allowance  of  the  bond  to  gato 
the  jury,  upon  proof  of  its  execution,  by  Thomson  only* 

It  was  a  joint  and  several  bond,  and  if  executed  by  Thomson 
alone,  it  might  be  material  to  the  plaintiffs*  case.  It  was  not 
introduced  as  general  evidence,  as  to  all  the  parties  who  were 
named  in  it;  but  only  as  to  Thomson,  and  was  connected  with 
the  title  derived  under  him.  Proof  of  the  si^ature  of  Thoin- 
6on,  was,  under  the  circumstances,  prima  faeu  evidence  of  his 
execution  of  the  instrument. 

The  fourth,  fifth,  sixth,  and  seventh  exceptions,  turned  alto- 
gether upon  the  question  whether  acts  and  proceedings  6{  third 
persons,  not  in  privity  with  the  Insurance  Company, nor  known 
to  them,  were  evidence  against  them  ?  Most  clearly  they  were 
not 

The  eighth  exception  involves  the  point,  whether  tiie  plain^ 
tiffs  were  Dound  to  look  to  the  apj^lication  of  the  loan  made' by 
them.  If  not,  the  question  asked  was  properly  rejected.  And 
we  are  of  opinion,  that  the  plaintiffs  had  nothing  to  do  with  -the. 
application  of  the  money;  and  that  when  received  by  Thom- 
son, he  had  a  right  to  dispose  of  it  in  any  manner  he  plesned. 

Upon  the  whole,  the  judgment  of  the  Circuit  Court  is  te  be  af 
firmed  with  costs. 

Mr.  Justice  Johksox. 

I  concur  in  the  opinion  delivered  in  this  cause,  and  the 
rather,  because  I  think  it  overturns  the  report  of  the  decision 
in  the  case  of  Thelluson  vs.  Smith.  It  would  be  vain,  to  en- 
deavour to  reconcile  this  decision,  with  that,  which  is  imputed 
to  the  case  referred  to. 

This  vf as  nothing  in  its  origin  but  a  mort«ige  to  the  Atlan- 
tic Insurance  Company;  and  a  mortgage  oT  a  mere  right,  a 
metaphysical,  .transitory  thing,  over  which  the  act  of  the  party 
could  not  operate  more  immediately,  or  more  forcibly,  than  a 
judgment  upon  land  under  the  laws  of  Pennsylvania. 

But  I  avail  myself  of  this  occasion,  and  I  have  long  wished 
for  an  opportunity,  to  put  on  record  some  remarks  jipon  the 
report  oi  the  case  of  Thelluson  v$.  Smith.  I  have  never  ac« 
knowledged  its  authority  in  my  Circuit,  on  the  point  supposed 
to  be  decided  by  it;  to  wit,  the  preeedenee  of  the  debt  of  the 
United  States^  aa  to  a  previous  judgment^  in  the  ease  of  a  general 
assignment;  9.nd  1  propose  now  to  show,  what  I  think  anyone  may 
.  see  by  a  close  inspection  of  the  facts,  even  as  stated  in  the  re- 
port, to  wit,  that  the  question  there  supposed  to  be  decided, 
really  never  was  raised  by  the  special  verdict.  It  is  true,  it 
was  argued,  and  no  other  question,  judging  from,  the  report 
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was  arguecL  But,  when  the  Court  came  to  inspect  the  record, 
it  must  have  seen  that  the  special  verdict  did  not  raise  tkit  ques* 
tion,  as  between  the  pardes  to  that  suit.  And,  moreover,  I  find 
that  the  reporter  has  omitted  one  very  material  fact  fonnd  in 
the  special  verdict;,  which  was,  that  the  United  States  had  no 
interest  in  the  issue,  since  their  judgment  had  been  voluntarily 
paid  off  by  the  assignees  of  Crammond  the  bankrupt.  I  copy 
the  special  verdict  entered  from  the  original  roll,  which  I  have 
inspected  at  the  present  term. 

The  jury  found,  *^  that  on  the  2Sd  of  May  1805,  William  Cram- 
mond of  Philadelphia  merchant,  stood  indebted  to  the  United 
States  in  several  bonds  for  duties,  as  follows  >— (describing  the 
bonds  all  of  which  were  due  after  the  date  of  the  assignment) 
On  the  respcKctive  bonds  suits  were  brought,  judgments  en- 
tered, executions  issued,  and  a  sale  made  of  a  certun  real  es- 
tate called  Sedgely,  the  property  of  William  Crammond,  and 
the  proceeds  thence  sirisinff  came  to  the  hands  of  th^  ddTend- 
ant  John  Smith  marshal  of  Pennsylvania  district,  from  whom 
it  is  claimed  by  the  plaintiflfo  (who  •!«)  creditors  of  the  said 
William  Crammond  on  the  following:  grounds}— A  suit  was 
instituted  by  the  plaintiffs,  in  the  Circuit  Court  of  the  United 
States  for  the  district  of  Pennsylvania*  against  the  said  William 
Crammond,  as  of  October  Sessions  1802,  and  a  judgment  in  the 
said  suit,  in  favour  of  the  plaintiffs,  and  against  the  said  Cram- 
mond, was  obtained  for  32,253  dollars,  on  the  20th  of  May  1805*  - 
On  the  22d  of  May  1805,  the  said  William  Crammond  was  insol- 
vent, and  had  not  sufficient  property  to  pay  all  his  debts.  Bat 
his  insolvency  was  not  a  matter  of  general  notoriety.  On  the 
22d  day  of  the  sidd  month,  the  said  William  Crammond  exe- 
cuted a  general  assignment  of  his  estate  and  effects,  bearing  date 
the  same  day  and  year,  and  delivered  it  to  the  assignees  there- 
in named  (prmU  assi^ment;)  being  on  the  said  £2d  of  Msyi 
unable  to  satisfy  all  his  d^bts.  The  moneys  in  the  hands  of  the 
defendanu,  are  claimed  by  the  assignees  under  the  Said  assign- 
ment. u^Ao  have  saHifiedthe  United  siatti  the  amouni  rfihe  aSbU 
due  the  United  Statee.  If  upon  the  whole  matter,**  kct  in  the 
usual  alternative  form  of  a  special  verdict. 

Judment  below  was  rendered  for  defendant,  and  it  is  im- 
possible it  could  have  been  otherwise;  but  not,  as  L  conceive, 
upon  the  ground  stated*  since  it  is  one  which  the  verdict, does 
not  raise.  It  is  true,  the  question  was  argued,  but  adjudicar 
tions  are  not  Ip  have  Uieir  effect  froin  the  questions  argued,  and 
the  views  taken  by  counsel  in  their  points  or  briefs.  Thm  is 
a  sensible  rule  laid  down  on  this  subject,  in  a  book  of  grave  au- 
thority, and  the  truth  of  which  this  Court  has  had  occasion 
to  verify  notunfrequently ;  the  purport  of  which  is»  that  coun- 
sel ought  not  to  **  move  any  thing  in  arrest  of  judgment,  ex- 
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cept  the  roll  wherein  the  judgment  is  entered,  or  thepotteOf  be 
in  Court,  22  Cos.  B.  B^  and  the  reason  assip^d  is,  that  the  Court 
may  be  satisfied  that  the  matter  moved'  in  arrest  of  judgment 
IS  truly  recited  from  the  record;  for  the  Court  will  not  rely 
upoii  the  allegation  of  counsel  at  the  bar/* 

It  often  happens,  after  the  most  protracted  discussions,  that 
the  Court  diner  from  counsel  in  their  views  of  the  questions 
actually  raised  on  the  record,  and  on  grounds  which  have  not 
been  argued. 

In  the  case  of  Thelluson  i;».  Smith,  I  hold  it  to  be  incontro- 
vertible, that  the  question  of  priority  could  not  have  been  ad' 
judicated  upon,  on  the  verdict,  as  set  out  in  the  record. 

The  special  verdict  does  not  give  th&date  of  the  levy,  and 
sale  by  uat  marshal,  under  the  judgment  by  the  United  States; 
but  as  all  Crammond's  bonds  to  the  United  Sutes  fell  due  after 
the  date  of  the  assignment^  itfoUows  that  the  judgment,  and 
necessaiily  all  proceedings  under  it,  were  subsequent  to  the 
execution  of  that  deed.  The  land  levied  on,  therefore,  had 
passed  out  of  Crammond  before  the  judgment  of  the  United 
States  was  obtained,  and  of  consequence  the  levy  and  sale  under 
their  execution,  was  a  mere  nullity.  Could  this  ftimish  the 
ground  of  an  action  for  money  had  and  received  by  the  Thellu- 
sons,  in  right  of  a  judgment  prior  to  the  consignment,  ag&inst 
Smith  the  marshal?  It  obviously  could  not.  For  as  against 
the  Thellusons*  rights,  whatever  they  were,  nothing  had  pass- 
ed. The  purchaser  of  the  lands  at  marshal's  sale,  who  had 
received  nothing  for  the  money,  might  have  brought  such  an 
action  against  the  marshy ;  and  the  assignees  might  have  sued 
for  and  recovered,  the  land ;  in  which  case  it  would  ^ave  been 
held  by  them,  as  before,  subject  to  Thelluson's  judgment  But 
as  between  Thelluson  and  the  marshal,  there  was  no  privity  of 
action.  And  this  was  the  true  ground  for  rendering  the  judg- 
ment of  this  Court,  in  the  suit  against  the  marshal. 

It  is  true  the  special  verdict  introduces  the  assignees  into  the 
cause,  as  claiming  the  money  raised  by  the  marshal,  on  the 
supposition,  that  after  satisfying  the  United  States,  they  suc- 
ceeded to  the  priority  of  the  United  States.  But  suppose  this 
recovery  had  been  had  against  Smith,  what  was  there  to  pre- 
vent the  assignees  from  going  on  at  law,  to  recover  the  land 
of  the  vendee?  They  were  no  parties  to  the  record,  and  there 
IS  nothing  in  the  pleadings,  or  the  verdict,  to  show  that  they 
had  intervened,  or  had  a  right  to  intervene  in  the  name  of  the 
United  States.  They  could  not  maintain  a  right  to  succeed  to 
the  United  States,  under  the  provisions  of  the  65th  section  of 
the  Act  of  1799,  3  vol.  p.  197^  because  that  right  is  extended 
^ly  to  sureties  upon  the  bond.  If  they  had  acquired  any  right 
as  against  the  Thellusons,  it  was  a  mere  general  equity,  which 
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could  only  have  been  asserted  in  a  Court  of  Equity.    At  lav't 
in  this  indirect  mode,  it  could  not  have  been  asserted,  If  it  oould 
have  availed  them  at  alL 

I,  at  least,  would  have  it  understood  that  I  concurred  in  the 
judgment  in  the  case  of  Thelluson  v«.  Smith,  on  no  other  ground 
than  the  want  of  privity  between  the  parties.  Nor  can  1  ac- 
knowledge it  as  authority  to  any  other  point;  since  the  United 
States  were  satisfied,  and  the  assignees  could  not  be  regarded  in 
any  view,  at  law,  as  succeeding  to  the  priority  of  the  United 
States,  if  the  United  States  had  priority;  and  siiice  that  priori- 
ty could  not  come  in  question,  in  a  case  in  which  the  sale  of  the 
land  was  a  mere  nullity;  as  is  distinctly  aiiirmed  in  the  pre- 
sent decision,  because  tlie  assi^ment  divested  all  the  interest 
of  the  insolvent,  so  as  to  place  it  beyond  the  action  of  theyfm 
fadaif  issuing  on  the  judgment  of  the  United  States. 

Judgment  affirmed^  tdth  cosf^. 
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The  Fresidknt,  Directors  and  Company  of  the  Bank  of  Co« 

LUMBIA  VS,  P£TF.R  HaQNBR.    , 

When  no  s|)eciiic  time  for  the  payment  of  money  is  fixed  in  ft  contract  by 
which  the  same  is  to  be  paid  by  one  party  to  the  other,  in  judgment  <M 
laWy  the  same  is  payable  on  demand.  {463 1 

fn  contracts  for  the  side  of  land,  by  which  one  agrees  to  purchase,  and  the 
other  to  convey,  tlie  undertakings  of  the  respectiye  parties  are  sdways  de- 
pendent, unless  a  contrary  intimation  clearly  appears.  {464} 

Although  many  nice  distinctions  are  to  be  found  in  the  books  upon  the  quea^ 
tion,  whether  the  covenants  or  promises  of  the  respective  parties  to  the 
contract,  are  to  be  considered  independent  or  dependent ;  yet  it  is  evi- 
dent the  intimation  of  Courts  have  strongly  favoured  the  latter  construc- 
tion, as  bein^  obviously  the  most  just.  {465} 

In  such  cases,  if  either  vendor  or  vendee,  wish  to  compel  the  other  to  fulfil 
his  contract ;  he  must  make  his  part  of  the  agreement  precedent,  and  can- 
not proceed,  against  the  other,  without  actual  performance  of  Uie  agree- 
ment on  his  part,  or  a  tender  and  refusal.  {465} 

An  averment  of  performance  is  always  made  in  the  declaration  upon  con- 
tracts  containing  dependent  undertakings,  and  that  averment  must  be 
supported  bv  proof.  {465} 

The  time  fixed  for  the  performance  of  a  contract,  is,  at  law,  deemed  the  es- 
sence of  the  contract,  and  if  the  seller  is  not  ready  and  able  to  perform 
his  part  of  the  agreement  on  that  day,  the  purchaser  may  elect  to  consid- 
er the  contract  at  an  end.  But  equity,  which  from  its  peculiar  jurisdic- 
tion is  enabled  to  examine  into  the  cause  of  delay,  in  completing  a  pur- 
diase,  and  to  ascertain  how  fiir  the  day  named  was  deemed  material  by 
the  parties,  will,  in  certain  ca6es,  carry  the  agreement  into  execution,  al 
though  the  time  appointed  has  elapsed.   {465} 

It  may  be  laid  down  as  a  rule,  that,  at  law,  to  entitle  the  vendor  to  recover  the 
purchase  money,  he  must  aver  in  his  declaration  performance  of  the  con- 
tract on  his  part,  or  an  offer  to  perform,  at  the  day  specified  for  the  .per- 
formance. And  this  averment  must  be  sustained  by  proof;  unless  thr; 
tender  has  been  waived  by  the  purchaser.  {467} 

If  before  the  period  fixed  for  the  delivery  of  a  deed  for  lands,  the  vendee 
has  declared  he  would  not  receive  it,  and  that  he  intended  to  abandon 
the  contract,  it  may  rcndej*  a  tender  of  the  deed  before  the  institution  of 
a  suit  unnec^ssaiy.  But  this  nile  can  never  apply,  except  in  cases  where 
the  act  which  is  construed  into  a  waiver,  occurs  previous  to  the  time  fof 
performance.  {467} 

The  taking  possession  of  property  by  the  vendee,  before  conveyance,  is  u 
circumsunce  from  which  is  to  be  inferred  that  he  considered  the  contract 
closed,  bat  would  not  deprive  him  of  the  right  to  relinquish  the  p^ope^ 
tff  if  the  vendor  could  not  make  a  title  or  neglected  to  do  so.  After  a  re- 
hnquishment  for  such  causes,  the  vendee  could  sustain  an  action  to  recov- 
er back  the  purchase  money  had  it  been  paid.  {468} 

Where  the  legal  title  caimot  be  conveyed  to  the  vendee  by  the  vendor,  and 
the  vendee  must  resort  to  a  Cottrt  of  Equity  to  establish  his  title,  notwith  ^ 
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stiui^g  a  convejrance  of  all  the  nAx  of  tiie  vendor  to  hiiD«  the  Coar 
will  not  compel  him  to  pa^  the  pumaiemoncT.  It  would  be  ooapelltnf 
himtotakeaUwiilityiiiateadofthelaiid.  {4o8| 

THE  plaintiffs  instituted  their  suit  in  the  Circuit  Court  for 
the  county  of  Wa8hing:ton9  against  the  defendant,  on  a  special 
agreement  to  purchase  two  lots  of  ground  in  the  city  of  Waslv- 
ington.  The  plaintiffs  to  support  the  issues  joined  on  their  part, 
offered  in  evidence  certain  deeds,  papers  and  letters;  the  hand 
writing  of  the'parties  and  the  delivery  of  the  letters,  at  their  se- 
veral dates,  being  admitted. 

John  Templeman,  beine  indebted  to  the  plaintiffs  in  a  large 
amount^  conveyed  by  deed,  dated  Slst  March  1809,  to  Walter 
Smith,  in  trust  to  secure  the  debt,  certain  lots  in  the  city  of* 
Washin^n,  the  two  lots  alleged  to  have  been  sold  to  the  de- 
fendant mcluded;  the  said  trustee  being  authorised  td  sell,  at 
pubUe  sakj  the  property  conveyed. 

On  the  Slst  of  March  1821,  the  bank,  under  seal,  authorized 
Walter  Smith  to  release  the  two  lots  to  Jo'  Templeman,  and 
under  this  authority  the  trustee  conveyed  tae  property  to  Tem- 
pleman, who  by  deed  dated  29th  April  1821,  conveyed  the  same 
to  Peter  Hagner,  the  defendant. 

The  conveyance,  by  Walter  Smith  to  Templeman,  and  from 
Templeman  to  Mr.  Hagner,  were  made  by  the  direction  of  the 
bank,  for  the  purpose  qt  vesting  a  title  to  the  two  lots  in 
Mr.  Hagner,  in  execution  of  their  part  of  the  agreement  upon 
which  the  suit  was  founded,  and  before  the  auit  was  commenc- 
ed. 

The^material  evidence  offered  by  the  plaintiff!^  to  establish 
their  clum  upon  Mr.  Hagner,  and  to  prove  a.  contract  made  by 
him,  for  the  purchase  of  the  two  lots  was  contained  in  a  cor- 
respondence, &c.  between  General  John  Mason,  the  President 
of  the  Bank,  and  Mr.  Hagner;  commencing  on  the  14th  May 
1817,*  and  ending  on  the  19th  of  May  1821,  numbered  from 
1,  to  lU 

No.  1,  d^ted  14th  May  1817,  letter,  Peter  Ha^er  to  General 
Mason,  expressed  a  wish  to  purchase  the  lots,  if  the  bank  was 
disposed  to  sell  them,  at  a  reasonable  price— -No.  2,  firom  Ge- 
neraf  Mason  to  Mr.  Hagner,  dated  October  I6th  1817,  stated, 
that  the  Board  of  Directors  had  fixed  the  price  of  the  lots  at 
twenty-five  cents  per  square  foot — No.  3,  from  Mr.  Hagner  to 
General  Mason,  dated  October  17th  1817,  conmiunicated  an 
offer  of  ten  cents  per  square  foot,  whicln  b^  letter  dated  17th 
December  1817,  No,  4,  was  extended  to  fifteen  cents  per  square 
foot— No.  5,  was  a  memorandum  sent  by  Mr.  Hagner  to  Grc- 
nersd  Mason,  to  be  signed  by  him,  and  which  was  so  done,  on 
the  27th  of  April  1818:  the  memorandum  beartne  date  April 
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^  25th  1818,  and  suting  that  the  lots  were  on  that  (}ty  told  to 
Mr.  Hagner,  at  twentf-five  cenu  per  square  foot;  ^  payable  at 
inch  periods  as  the  bank  may  approve.'* 

On  the  srth  April  1818,  No.  6,  Mr.  Hagner  wrote  to  Gene- 
ral Mason,  desiring  to  hare  the  payments  for  the  lots  pur- 
chased by  him,  at  twenty-fire  cenu  per  square  foot,  to  meet  his 
income;  and  proposed  to  have  the  same  divided  into  six  quar- 
t^rljr  payments,  the  first  to  be  made  on  the  first  day  of  the  fol- 
lowmg  October;  offering  his  notet^  and  asking  for  a  deed;  or  if 
this  should  not  be  agre^  to,  stating  that  he  would  bind  him- 
self to  pay  the  monev  as  proposed,  ^  and  receive  a  bond  of  con- 
veyance, conditioned  to  give  a  full  title,  when  the  money  should 
be  paid.'*  This  letter  requested  a  return  of  the  memorandum, 
No.  5. 

Upon  this  letter,  there  was  written,  in  pencil,  in  the  hand- 
writing of  General  Mason,  according  to  the  usual  practice  at 
the  sittings  of  tJhe  Board  of  Directors,  ^*  accepteo— -interest 
on  each  note,  as  it  becomes  due'*— -No.  7,  April  27th  1818,  from 
General  Mason  to  Mr.  Hagner,  enclosed  the  memorandum,  No. 
5,  and  mentions  that  his  propcMdtion  would  be  submitted  to  the 
Board- 
On  the  Tth  October,  1818,  Mr.  Hagner  wrote  to  Gen.  Ma- 
son, (No.  8,)  stating  that  he  was  prepared  to  pay  the  instal- 
ment falfing  due  on  the  1st  October,  and  requesting  a  bond  of 
conveyance.  December  26,  1820,  (No.  9,)  Mr.  Hagner,  by  let* 
ter,  states  that  a  long  time  had  passed  since  his  purchase,  with- 
out the  title  to  the  lots  having  been  completed;  and  the  bank 
continues  without  authority  to  convey.  The  b«nk  at  the  time 
of  the  purchase  had  no .  authority  to  sell  at  private  sale,  and 
must  have  made  title  by  a  circuitous  and  doubtful  process  of 
a  public  auction,  at  which  some  one  ml^ht  have  mterposed 
and  obtained  the  lot.  That  the  bank  might  have  held  him 
bound  to  take  the  property,  although  not  reciprocally  bounds 
and  that  the  answer  of  the  President  of  the  Bank,  was  not  cer- 
tain and  absolute,  but  was  referred  to  and  made  dependent  on 
the  determbation  of  the  Board  of  Directors.  Under  these, 
and  other  circumstances  stated  by  him,  he  communicates  his 
determination  to  relinquish  the  purchase. 

On'  the  8th  May  1821,  Mr.  Hagner  notifies  General  Mason, 
(No.  10,)  that  he  considers  his  agreement  to  purchaae^  the  lots 
void,  and  that  -he  has  no  claim  Or  title  to  them.  In  reply  to 
this  letter,  upon  the  19th  May  1821,  (No.  11,)  Gen.  Mason 
says^— 

**  You  will  no  doubt,  Sir,  recollect  a  conversation  I  had  with 
yon^soon  after  the  reception  of  your  letter  of  the  26th  Decem* 
bcf  last,  when  I  informed  vou  that  that  letter  had  been  siibmit- 
VoL.  I.  51 M 
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tecl  to  the  Board  of  Directors,  and  that  it  had  been  detfi^mined 
that  the  purchase  by  you  of  the  lots  in  question  being  consider* 
ed  in  all  respects  a  firm  and  bona  fide  purchasct  it  would  not  be 
retinq\iished^  and  that  measures  would  be  taken  to  make  you  a 
title  valid  in  law.  I  am  now  instructed  to  inform  you  that  those 
measures  have  been  taken— -that  deeds  fo  that  effect  have  been 
made  by  the  proper  parties,n^hich  are  expected  to  be  soon  re- 
reived  here,  when  they  will  be  tendered  you,  and  ii  compliance 
with  your  part  of  the  contract  expected." 

Evidence  was  also  given,  on  the  part  of  the  plaintiffs,  to  prove 
the  entire  insolvency  of  John  Templeman,  and  the  non-p^*- 
ment  by  him  ot  any  part  of  his  debt  to  the'plaintiffs.  That  on 
the  2iBth  September  1821,  a  tender  of  the  deeds  already  men- 
tioned was  made  by  an  officer  of  the  bank  to  the  defendant, 
who  i*efused  to  accept  themi  The  deed  of  Templeman  to  Hag- 
lier,  dated  3d  of  April  1821,  was  recorded  by  the  consent  with- 
out prejudice- 

A  witness  also  proved,  that  in  the  month  of  June  1818,  he 
was  employed  by  defendant  to  enclose  the  two  lots  in  question^ 
and  did  enclose  them  with  a  board  fence:  that  before  enclos- 
ing the  said  lots,  an  old  house  was  pulled  down  by  order  of  the 
defendant,  and  some  part  of  the  materials  used  in  making  the 
said  enclosure;  that  some  time  afterwards,  the  witness  was  em- 
ployed by  defendant  to  pull  down  the  fence,  which  was  done, 
and  the  lots  left  open;  that  the  said  house  was  a.stnall  frame 
house,  very  old,  and  in  bad  rcTpair;  that  it  had  been  inhabit- 
ed some  time  before,  but  was  not  in  tenantable  order  and  condi- 
tion; that  if  the  house  had  been  put  in  good  repair,  which 
would  have  cost  half  as  much  as  building  a  new  house  of  the 
same  size  and  kind,  it  would  have  rented  for  about  three  dol- 
lars per  month. 

The  clerk  of  the  Circuit  Court  of  the  District  of  Colum- 
bia certified  that  there  was  no  judgment  in  force  on  the 
30th  day  of  March  1821  against  John  Templeman,  and  proof 
was  "^^^o  made  that  the  taxes  on  the  two  lots  of  ground  from 
1809  to  1821  inclusive,  had  been  assessed  to,  and  paid  by 
the  Bank  of  Columbia. 

On  the  19th  of  May  1821,  the  situation  of  the  lots  was  ex- 
amined by  order  of  the  President  of  the  bank,  and  it  was 
found  *'  that  the  fence  had  been  removed  apparently  that 
spring,  and  the  lots  appeared  to  have  been  cultivated  the  fall 
before." 

Upon  this  evidence  the  defendant,  by  his  counsel,  prayed  the 
Court  to  instruct  the  jury,  that  upon  the  evidence,  so  given  on 
the  part  of  the  plaintiffs,  though  found  by  the  jury  to  be  true 
as  above,  stated,  the  plaintiffs  arc  not  entitled  to  recover  in  thi» 
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action  the  purchase  money  for  the  lots  in  the  declaration  men- 
tioned;  which  instruction  the  Court  gave  as  prayed. 

The  plaintiffs  prayed  the  Court  to  instruct  the  jury,  that  up- 
on the  evidence  the  plaintiffs  were  entitled  to  recover  such 
damages,  as  the  jury  should  think  the  plaintiffs  had  sustained 
by  the  defendant  refusing  to  comply  with  the  contract  stated 
in  the  declaration,  if  they  should  believe  from  the  said  evi- 
dence that  the  defendant  consented  to  the  delav  on  the  part  'of 
the  plaintiffs  to  make  a  deed,  or  give  a  bond  of  conveyance  for 
the  lots  mentioned  in  the  declaration ;  which  instruction  the 
Court  refused  to  give. 

A  bill  of  exception  was  then  tendered,  by  the  counsel  of  the 
plaintiffs,  to  the  instructions  given  by  the  Court  on  the  prayers 
of  the  counsel  for  the  defendant,  and  also  to  their  refusal  by 
the  Court  to  give  the  instructions  to  the  jury  prayed  for  by  the 
counsel  for  the  plaintiffs. 

While  the  bill  of  exce]>tion8  was  preparing,  the  following 
additional  evidence  was  discovered  by  the  plaintiffs,  and  was 
offered  and  read  to  the  jury>— 
.  A  deed,  .commissioners  to  J.  Templeman  19th  September 
1801.    Liber  G.  fol.  490. 

A  deed,  Templeman  &  Stoddart  to  Bank  of  Columbia,  19th 
January  1802.  H.  386. 

A  deed,  Stoddart  to  Templeman,  25th  September  1804. 
M.  No.  12,  151. 

A  deed,  Templeman  to  Bank  of  Columbia,  Tih  March  1807, 
No.  18,  346. 

The  deed  of  Tth  March,  1807,  conveyed  inter  alia  to  the  plain- 
tiffs the  two  lots  alleged  to  have  been  sold  by  Mr.Hagner,  and 
authorized  the  bank  to  sell  the  property  vested  in  them  bypri- 
vafe  or  public  sale. 

This  evidence  being  exhibited,  the  Court  adhered  to  the  in- 
structions and  opinions  given  to  the  jury,  and  an  additional  ex- 
ception was  taken  thereto  by  the  counsel  for  the  plaintiffs,  and 
a  writ  of  error  was  prosecuted  to  this  Court 

For- the  plaintiffs  in  error  it  was  contended,  that  upon  the  evi- 
dence, the  plaintiffs  were  entitled  to  recover,  and  that  the  Cir- 
cuit Court  ought  to  have  so  instructed  the  jury. 

Mr.  Key  for  the  plaintiffs. 

1.  A  contract  for  the  purchase  and  sale  of  the  two  lots  of 
ground  was  made  between  Mr.  Hagner  and  the  Bank  of  Colum- 
bia, the  President  of  the  bank  having  full  authority  from  the 
Board  of  Directors  to  conclude  the  same.  That  the  defendant 
ha4  no  evidence  of  the  authority  of  the  President  to  make 
the  contract  was  his  owti  neglect,  and  he  dealt,  with  him  as  the 
aeent  of  the  bank,  and  under  the  contract  took  possession 
of  the  property* 
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B^  the  contract  the  defendant  Was  to  pay  for  the  lotfl^  ^t> 
cording  to  his  proposition  in  the  letter  Of  the  STth  of  April 
18ir,  and  the  acceptance  ^^noted  in  pencil**  is  the  agreement  in 
writing  by  the  bank  to  the  terms  proposed,  of  which,  suffici- 
ent evidence  CKists,  in  addition  to  tne  circumstances  of  the  de- 
fendant's entry  on  the  lots,  showing  that  he  knew  ^  the  agree- 
ment of  the  bank. 

^  The  contract  subsisted  down  to  the  period  of  the  de- 
fendant's refusal  to  fulfil  it 

It  subsisted  on  the  Tth  October  1818,  as  shown  by  bb  letter 
referring  to  his  propositions  of  payment  upon  tibe  27th  April 
1817;  by  his  remaining  in  possession,  «nd  tnis  continued  until 
January  1820,  when  aU  the  payments  became  due,  no  appli- 
cation haying  been  made  to-complete  the  title,  although  it  may 
be  inferred  that  he  knew  some  measures  would  be  required  for 
the  purpose.  The  acquiescence  of  the  defendant  in  die  delay, 
bound  him  during  its  existence. 

S.  When  on  the  26th  December  1820,  he  communicated  his 
determination  to  withdraw  from  the  contract,  he  had  no  such 
privilege.  He  was  bound  to  wait,  if  the  title  was  not  incur- 
ably bad,  a  reasonable  time  until  it  should  be  completed. 
Sugdeoy  252-3-4-^.  If  aware  of  the  difficulties  in  the  title 
arising  from  the  sale  made  under  the  deed  of  trust  by  Walter 
Smith,  by  which  a  pubUc  and  not  b,  private  iak  of  the  lots  was 
to  be  made,  he  Should  have  tendered  performance  on  his  part 
and  demanded  performance  of  the  vendors.  Instead  of  this,  if 
by  that  letter  he  intended  to  renounce  at  oncef  this  could  not 
be  done,  legally,  unless  in  the  case  of  an  incurably  bad  titles 
The  formal  relinquishment  is  made  on  the  8th  of  May  1821, 
and  this  being  the  first  complaint  of  non-performance  by  the 
bank,  it  was  promptly  attended  to.  Cited  Sugdm  an  Venaartj 
157.  249-50-51-52--34,  35.  The  refusal  on  the  part  of  the  de- 
fendant made  a  tender  of  performance  by  the  plaintiffs,  previ- 
ous to  a  bill  of  specific  performance  on  this  action ;  unneces- 
sary. Sugden^  162,  163.  3  DousUus^  684.  But  no  such  tender 
was  necessary.  Sugdm  an  Venaartj  160, 464. 

The  bank  did  o^  a  good  title,  as  is  shown  by  the  evidence. 
Tenapleman  had  no  ultimate  interest;  it  was  released,  and  his 
deed  made  with  the  consent  of  the  bank,  gave  a  good  title. 
Those  who  are  entitled  to  the  monev,  which  mav  arise  froni 
the  sale  of  an  estate  are  the  substantial  owners  of  it.  Sugden^ 
300.  To  sustain  this  suit,  it  is.  sufficient  if  a  good  title  can 
now  be  made,  and  this  can  be  done  under  the  deed  of  fth 
March,  1807.  Sugdeii,  250-1. 

Mr.  Jfones  for  the  defendant. 

1.  There  never  was  a  complete  contract  entered  into  by  Mr. 
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Hftgner.  He  made  propotiticmsy  and  they  were  Beyer  fully  ac' 
cepted  by  the  bank  ;  nor  waa  he  at  any  time  informed  of  the 
order,  or  determination  of  the  bank  thereon*  It  was  the  duty  of 
the  plaintifTB,  when  the  money  became  due,  to  haye.  tendered  a 
performance  of  their  contract,  and  not  to  haye  postponed  the 
same  until  September,  1821,  the  day  before  the  action  was 
instituted. 

No  purchaser  is  bound  to  take  ah  equitable  title,  and  in 
this  case  the  bank  had  not  a  legal  title  under  the  conyeyance 
to  Walter  Smith,  under  which  the  title  tendered  was  deriyed. 
The  title  must  be  complete  at  the  time  of  performance  of  the 
contract.  ,Sugdm  on  Vendors^  158. 

When  the  original  security  is  in  form  of  a  trust,  it  must  re- 
main so  until  the  trust  is  eSL^cuted,  by  a  sale  of  the  property 
in  the  time  prescribed. 

A  Court  of  Equity  would  not  haye  confirmed  the  title  to  the 
def(^ndant,  they  would  have  said  to  the  trustee  Walter  Smith, 
go  and  execute  your  trust 

As  to  the  title  of  the  28th  of  September  1821,  tendered  to 
the  defendant,  it  was  not  a  valid  title.  By  the  law  of*  Mary« 
land,  no  land  can  be  conveyed  by  a  power  of  attorney;  it  was 
not  made  by  the  bank,  and  it  passed  through  Templeman,who 
was  insolvent.  The  defendant  could  not  be  compelled  to  ac* 
(;ept  such  a  title.  There  is  no  authority  to  be  found  by  which 
a  vendor  can  call  on  another  to  complete  a  title  which  he  con- 
tracted to  g^ve. 

Entry  on  the  property  does  not  furnish  any  thing  but  a  pre- 
sumption, that  a  title  would  be  made;  and  this  was  never 
done. 

As  to  the  time  which  will  be  allowed  for  completing  a  title, 
the  following  cases  were  cited.  Sugden  on  Vend.  1284.  1  Mat' 
shall,  58S.  6  ThunL  259.  5  East,  198.  1  Sndih*s^Bq>.  390. 

The  plaintiffs  after  the  case  had  gone  to  the  jury,  es(hibited  a 
new  title.  The  first  was  as  a  creditor^  and  the  conveyance  was 
to  be  derived  from  the  trustee;  the  second  title  was  under  an 
old  deed,  by  which  the  bank  was  authorized  to  convey.  The 
deed  of  1807  w^s  controlled  or  revoked  by  the  subsequent 
deed;  and  notwithstanding  that  deed,  the'  trustee  alone  could 
make  the  sale.  1  Marshall,  285.  5  Taunt.  282.  3  Bos.fy  PuB. 
181. 

Mr.  Justice  TuoMPaoN  delivered  the  opinion  of  the  Courts-* 

This  case  comes  up  from  the  Circuit  Court  of  the  District 

of  Columbia,  upon  a  writ  of  error.    It  was  an  -action  against 

the  defendant  Hagner,  on  a  special  agreement  to  purchase  of 

the  plaintiA  two  iou  of  ground  in  the  city  of  Washington.  The 
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Court  below,  on  the  prayer  of  the  defendant,  inbtructed  the 
jur}',  that  upon  the  evidence  given  on  the  part  of  the  plaintiffs, 
though  found  by  them  to  be  true,  would  not  entitle  the  plain- 
tiffs to  recover,  in  this  action,  the  purchase  money  for  the  lots 
mentioned  in  the  declaration.  Under  which  instruction  a  ver- 
dict was  found,  and  judgment  rendered  for  the  defendant;  to 
reverse  which««the  present  writ  of  error  has  be^  brought. 

The  special  agreement  as  stated  in  the  declaration,  is  sub- 
stantially, that  on  the  25th  of  April,  1818,  it  was  agreed  be- 
tween the  plaintiffs  and  defendant,  that  the  plaintiffs  should 
sell  to  defendant  lots  No.  1  and  2,  in  square  141,  in  the  city 
of  Washington,  the  propertv  of  the  plaintiffs,  at  and  for 
the  price  of  twenty-five  cents,  for  each  and  every  square  foot, 
contained  in  said  lots ;  and  that  defendant  agreed  to  purchase 
the  lots,  at  that  price,  and  to  pay  for  the  same,  when  thereun- 
to required  by  the  plaintiffs ;  setting  out  the  quantity  of  land 
and  amount  of  the  purchase  money,  with  an  averment,  that  the 
plaintiffs  had  full  power  and  authority  to  make  the  sale,  and 
that  they  then  were, and  ever  since  have  been  fully  competent  and 
able  to  make  and  deliver,  a  good  and  sufficient  deed,  convey- 
ing to  the  defendant  a  good  title  in  fee,  to  said  lots.  And  that 
afterwards,  on  or  about  the  Bth  day  of  May,  1821,  the  defend- 
ant declared  and  gave  notice  to  the  plain  tiffs,  that  he  consider- 
ed the  agreement  and  sale  void,  and  would  not  comply  with 
the  same,  and  discharged  the  plaintiffs  from  making  or  causing 
to  be  made  any  deed  of  conveyance,  and  the  plaintiffs  further 
mver,  that  afterwards,  on  the  28th  September,  in  the  year  1821, 
they  being  willing  and  able  to  make  a  conveyance  of  a  good  ti- 
tle to  said  lots,  offered  so  to  do,  and  requested  the^defendant 
to  pay  the  purchase  money,  according  to  the  terms  of  the 
agreement,  which  he  refused  to  do.  The  first  inquiry  that  na- 
turally arises,  is,  whether  any  contract  was  in  point  of  fact 
concluded  between  the  parties.  It  has  been  objected,  that  it 
does  not  appear  that  General  Mason,  through  whom,  in  behalf 
of  the  b^ank,  the  negotiation  was  carried  on,  had  any  authority 
for  that  purpose.  There  is  certainly  great  plausibility  in  this  ob- 
jection. There  is  no  evidence, expressly  showing  such  authority. 
But  this  perhaps  ought  to  be  considered  as  having  been  waived 
by  the  defendant ;  as  that  part  of  the  correspondence  from  which 
the  contract  is  supposed  to  be  collected,  was  carried  on  with 
him  in  his  official  character  of  President  of  the  Bank.  And  the 
defendant,  at  no  time,  puts  his  objection  to  carrying  the  con- 
tract, (if  any  was  made,)  into  execution,  upon  the  want  of  au- 
thority in  Mason,  to  make  it. 

The  contract  is  alleged,  in  the  declaration,  to  have  been 
made  on  the  25ih  of  April,  1818,  and  the  letter  of  Mason,  of 
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ihat  date,  and  signed  hj  him,  as  President  of  the  Bank,  has 
been  considered  as  closing  the  contract    This  letter  is  as  fol- 
lows :— 

**  I  have  this  day  sold  to  Peter  Hagner,  of  Washington  Citjr, 
lots  No.  1  and  2  in  square  141  in  Washington  City,  and  belong- 
ing to  the  Bank  of  Colambia,  at  twenty-five  cents  per  square 
foot;  payable  at  such  pertodt  as  the  bank  may  approve." 

The  time  of  payment  being  left  to  the  option  of  tiit  bank« 
it  is  sud,  that  in  judgment  of  law,  the  purchase  money  was 
payable  on  demand;  4md  Uiis  is  no  doubt  true,  if  the  bank  had 
then  closed  the  negotiation,  and  apprized  the  defendant  that 
such  was  their  determination,  as  to  the  payment  of  the  pur- 
chase money.  But  this  was  not  done ;  and  the  terms  of^the 
letter  look  to,  and  necessarily  imply  some  further  negotiation* 
The  payment  was  to  be  at  such  periods  as  the  bank  may  «p- 
prove.  It  was  therefore  clearly  understood  to  be  payable,  by 
instalments ;  and  the  periods  to  be  approved  by  the  banl^  which 
-irould^seem-to  leave  the  subject  open  to  propositions  tp  be 
made  on  the  part  of  Hagner,  and  submitted  to  the  bank  to  be  ap- 
proved. And  that  such  was  the  understanding  of  the  pardes, 
IS  evident  from  the  letter  written  by  the  defendant,  two  day» 
after,  April  27th,  1818,  to  the  President  of  the  bank,  as  fol- 
lows : 

*^  It  would  be  desirable  to  mc  to  have  the  payments  to  make 
for  the  lots  No.  1  and  2  in  square  141  purchased  of  you  by  me 
on  Saturday,  at  25  cents  per  square  foot,'in  proportions,  and  at 
periods^  to  be  niet  by  my  income.  I  accordingly  propose  that  the 
whole  amount  of  the  purchase  money  be  divided  into  six  quar- 
terly payments,  the  first  to  be  on  the  first  of  October  next  If 
this  be  appro^  by  the  bank,  I  will  give  my  notes,  apd  I  pre- 
sume the  bank  will  have  no  objections  to  give  me  a  deed.  If 
however  it  be  preferred,  I  willbind  myself  to  pay  Jthe  money,  at 
the  times  stated  above,  and.  receive  a  bond  of  conveyance, 
conditional  to  give  a  full  title,  when  the  money  is  paid.  Do 
me  the  flavour  to  send  me,  in  return,  a  memorandunfi  of  our 
agreement  on  Saturday."  Upon  .this  letter  was  written  in 
pencil,  by  GenehU  Mason  *^  accept  interest  on  each  note  as  it 
becomes  due." 

Whatever,  therefore,  might  have  been  the  right  of  the  bank 
to  have  closed  the  contract,  in  the  terms  of  the  letter  of  the 
25th  of  April,  it  was  certainly  waived  by  an  acceptance  of  the 
modification,  contained  in  the  letter  of  the  27th  of  April.  Nor 
would  any  contract  seem.to  be  closed  by  this- letter,  ft  contain- 
ed two  distinct  propositions,  by  the  defendant ;  the  one  to  give 
his  notes  for  the  purchase  money,  payable  in  six  quarterly  pay- 
ments, the  first  to  be  made  on  the  1st  of  October  then  next,  aiid 
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take  %  deed  froin  the  bank:  the  other^  to  bind  binlBclf  to  pay 
the  mbaey  at  the  times  stated,  and  take  a  bond  for  a  deed,  tt 
be  given  when  the  whole  purchase  money  was  paid.  This  ne-*" 
cessarily  required  some  further  answer  from  the  plaintiffs,  nol| 
only  to  sijp^iify  their  election  between  the  Dispositions;  but  fib 
do  some  further  act,  in  confirmation  of  such  election.  Either  to 

five  the  deed,  or  a  bond  for  the  deed*  The  note  in  pencil,  made 
y  the  President  of  the  bank,  upon  the  letter,  could  not  fkiHy 
be  understood,  as  implying  any  thing  more  than  an  acceptance 
of  the  proposition  to  pay  by  instalments;  and  settling  the  teiins 
of  the  contract,  to  be  concluded  between  the  parties  upon  thie 
bank's  electing,  which  proposition  to  accept,  as  to  the  mode'of 
concluding  the  contract.  But  the  contract  could  not  be  said  to 
be  consummated,  until  such  election  was  made  and  the  writ- 
ings executed. 

Here  the  matter  rested  tor  nearly  ^hree  years,;  without  any 
^hing  being  done'  on  the  part  of  the  bank  to  close  the  contracts; 
or  to  intimate,  that  they  considered  any  contract  in  force,  fti 
relation  to  the  purchase;  and,  that,  not  until  after  the  defend- 
.  ant  had  p;iven  them  formal  notice,  that  he  considered  the  agree- 
ment void,  and  at  an  end. 

And  he  certainly  had  very  good  reason  to  think  the  bank'  so 
considered  it.  Or  that  no  agreement  had  in  fact  ever  hum  f  in- 
cluded. For  the  defendant  by  his  letter  of  the  7tluof  Ocxpoer 
1818,  gaxe  the  plaintiffs  notice  that  he  was  prepared  to  pay  the 
first  instalment ;  which  according  to  his  proposition  tell  Jae 
on  the  fir^t  of  that  month ;  and  requesting  of  them  a  bond  for  a 
deed ;  to  which  no  answer  appears  to  have  been  given,  nor  any 
one  of  the  instruments  paid  or  demanded  ;  although-the  whole 
purchase  money  became  payable  by  the^i^t  of  January  1820, 
according^  to  the  proposecl  terms  of  the  contract. 

Upon  this  view  of  the  case,  it  is  at  least  very  doubtful, 
whether  any  contract  was  concluded  between  the  parties;  and 
if  the  cause  turned  upon  this  point  alone,  the  judgment  of  the 
Court  below  would  be  affirmed,  by  a  divisibn  of  opinion  in  this 
Court.  But,  as  there  are  other  questions  in  the  cause,  the  de- 
termination of  which  leads  to  the  same  result,  and  upon  which 
no  difference  of  opinion  exists,  it  has  been  thought  proper  to 
notice  them. 

Admitting,  then,  that  a  contract  was  entered  into-oetweea 
the  parties,  the  -inquiry  arises,  whether  the  plaintiffs  have 
shown  such  aperfom>ance  on  their  part,  as  will  entitle  them, 
in  a  Court  of  Law,  to  sustain  an  action  for  the  recovery- of  the 
purchase  money. 

In  contracts  of  this  description,  the.  undertakings  of  the  re- 
spective parties  are  always  considered  depenaent^  iml^s  a  con- 
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trary  mttotipn  clearly  appears.  A  different  construction  vould 
in  many  cases  lead  to  the  greatest  in|ustice»  and  a  purchaser 
might  have  payment  of  the  consideration  money  enforced  upon 
'him,  and  yet  be  disabled  from  procuring  the  property,  Tor 
which  he  paid  it 

AlthoUgn  many  nice  distinctions  are  to  be  found  in  the 
books,  upon  the  question,  whether  the  covenants  or  promises 
of  the  respective  parties  to  the  contract,  are  to  be  consi«, 
.dered  independent,  or  dependent^  yet  it  is  evident,  the  in- 
-clination  or  Courts  has  strongly  favoured  the  latter  construe- 
tion,  as  being  obviously  the  most  just  The  ^Uer  ought  not 
t^  be  compelled  to  part  with  his  property,  without  receiving 
the  consideration:  nor  the  purchase^  to  part  with  his  money, 
without  an  equivalent  in  return.  Hence,  iii  such  cases,  if  either 
a  vendor  or  a  vendee  wish  to  compel  the  other  to  fulfil  his  con- 
tract, he  mu9t  make  his  part  of  the  amement  precedent,  and 
cannot  proceed  against  the  other  without  an  actual  perform- 
ance of  the  agreement,  on  his  ^art,  or'  a*  tender  and  refusal. 
And  an  averment  to  that  effect,  is  always  made  in  the  declara- 
tion upon  contracts,  containing  dependent  undertakings,  and 
that  averment  must  be  supported  by  proof.  And  that  the  one 
mow  before  the  Court,  must  be  considered  a  contract  of  this 
descripUon,  cannot  admit  of  a  doubt. 

The  plaintiffs,  however,  aver  that  they  were  willing  and  able 
to  make  a  conveyance  of  a  good'  title,  and  t>ffered  so  to  do  on 
thci  28th  day  of  September  1821 ;  but  this  was  only  the  day  be* 
fore  the  suit  was  commenced,  and  nearly  two  years  scfter  the 
time  fixed  for  performance;  and  they  set  up^  as  an  excuse  for 
the  delay  in  making  the  tender  of  a  deed,  the  notice  received 
from  the  defendant  on  the  8th  of  May  1821 ;  that  he  consider- 
ed the  agreement  void,  and  refused  to  carry  it  into  effect 

The  time  fixed  for  performance,  is,  at  law,  deemed  of  the  es- 
sence of  the  contract  And  if ^  the  seller  is  not  ready  and  able  to 
perform  his  part  of  the  agreement,  on  that  day,  the  purchaser 
may  elect  to  consider  the  contract  at  an  end.  In  Sugden'B  Laio 
rf  Vendors^  2f5,  it  is  said— -'^  The  general  opinion  has  always 
been,  that  the  day  fixed  was  imperative  on  the  parties  at  law. 
This  was  so  laid  down  by  Lord  Kenyon,  and  has  never  been 
doubted  in  practice.  The  contrary  rule  would  lead  to  endless 
difficulties,  if  in  every  case  it  inust  be  referred  to  a  jury  to  con- 
sider, whether  the  act. was  done  within  a  reasonable  time;  and 
the  precise  contract  of  the  parties  would  be  avoided,  in  order 
to  introduce  an  uncertain  rule,  which  would  lead  to  endless  lid- 
.  gation.  Bttt  equity,  which  from  its  peculiiu*  jurisdiction,  is 
enabled  to  examine  into  the  cause  of  delay  in  completing  a  pur- 
chase, and  to  ascertain  how  far  the  day  named  was  deeitied  ma- 
terial by  the  parties,  wilU  in  certain  cases,  carrv  the  agree- 
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ment  into  execution,  although  the  time  appointed  basclapiicd. 
But  he  justly  adds,  perhaps  there  is  cause  to  regret,  that  even 
equity  assumed  this  power  of  dispensing  with  the  litesal  per- 
formance of  contracts,  in  cases  like  those. 

It  was  urged,  at  tlie  bar,  that  the  rule  on  thi^  subject  was 
the  same  at  law  and  in  equity,  and  the  case  of  Thompson  v#. 
Miles,  (1  Esp.  Ca,  184,)  was  referred  to  in  support  of  this  pro- 
position* And  it  is  true,  that  some  of  the  remaks  which  fell 
irom  Lord  Kenyon,  on  the  trial  of  that  cause,  would  seem  to 
countenance  such  an  opinion.  For  he  permitted  the  seller  to 
prove,  he  had  a  good  title ;  although  the  power  of  making  that 
title  was  attained  after  the  action  was   rought. 

This  was  certainly,  going  great  leng  .  s  (or  a  Court  of  Law. 
But  it  ought  to  be  observ^,  that  in  t .  t  case  no  time  appears 
to  have  been  fixed  for  completing  the  contract;  and  an  appli- 
cation for  the  title  had  not  been  made  by  the  purchaser,  pre- 
vious to  the  action  brought  by  the  vendor  fof  bneaeh  of  the  con* 
tract ;  whic^  it  seems  was  considered  necessary  in  that  case. 
But,  that  Lord  Kenyon  did  not  mean  to  be  understood,  as^ 
holding  that  the  evidence  would  have  been  admissible  to  sus- 
tain the  iK^tion,  if  there  had  been  a  time  fixed  for  the  perform- 
ance of  the  contract,  is  very  evident  from  his  doctrine  in 
numerous  other  cases  before  him.  Thus  in  the  case  of  Bury 
v$*  Young  (2  Eip,  Co.  G41,)  he  says,  a  seller  of  an  estate  ought 
to  be  prepared  to  produce  his  title  deeds  at  the  particular  day. 
That  a  Court  of  Equity  will  under  particular  circumstances, 
enlarge  the  time.  And  in  the  case  of  Cornish  vs.  Rowley  (1 
Whealon  Sdwyn  1370  the  action  was  for  money  had  and  re- 
ceivecL  to  recover  back  money  paid  as  a  deposit  on  an.  agree- 
ment for  the  purchase  of  an  estate,  the  defendant  having  (ailed 
to  make  out  a  good  title,  on  the  day  when  the  purchase  was  to 
be  completed;  the  counsel  for  the  defendant  said  they  were 
ready  to  make  out  a  good  title ;  to  which  Lord  Kenyon  i*cpKed. 
**  As  to  the  sentiments  I  have  long  entertained  relative  to  the 
purchase  of  rea'  estate,  I  find  no  reason  for  receding  from  Uiem; 
they  have  been  confirmed  by  conversing  with  those  whose  au- 
thority is  much  greater  than  mine.  The  vendor  must  be  pre- 
pared to  make  out  a  good  title  on  the  day  when  the  title  is  to 
become  complelcd/'  Oq  which  the  counsel  for  the  defendant 
asked,  ^*Do  I  understand  your  Lordship  to  say,  that  thougl^ 
the  defendant  can  now  htdkf  out  a  good  title,  yet,  as  that  tide 
did  not  form  a  part  of  the  abstract,  the  plaintiff  may  avail  him- 
stlf  of  that  circumstance.'*  To  which  Lord  Kenyon  answered^ 
^ He  certainly  may ;  and  avoid  the  contract:"  and  he  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  for  the  deposit  monc^. 

in  the caseof Davis  vs.  Hone (2  Sch, ^ Lef.  347) Lord  Redcs- 
dale  said^  a  Court  uC  £quity  frequently  idcci'ccs  specific  per 
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{brmance,  when  the  action  at  law  has  been'  lost  by  the  default 
of  the  very  party  seeking  the  specific  perfonhance.  To  sustidn 
an  action  at  law,  performance  must  oe  averred,  according  to 
the  very  terms  of  tne  contract  And  again  in  the  case  of  Len* 
nbn  v».  Napp^r  (2  Sdu  4r.  Ltf.  684}  he  reiterates  the  same 
doctrine,  that  Courts  of  Equity  in  all  cases  of  contracts  for 
lands,  have  been  in  the  habit  of  relieving,  where  the  party  from 
his  own  neglect,  had  suffered  a  lapse  of  time,  and  from  that 
•nd  other '  circumstances,  could  not  sustaiii  an  action  to  reco- 
ver damages,  at  law;  for,  at  law,  the  party  plaintiff,  must  have 
strictly  performed  his  part  of  the  contract.  And  in  the  case  of 
Wilde  V9.  Fort,  and  others,  (4  Tmmi.  334,)  the  rule  is  recog- 
nised,  that  if  the  vendor'of  an  estate  at  auctioti,  does  not  show 
a  clear  title  by  the  day  specified,  the  purchaser  may  recover 
back  his  deposit,  and  rescind  the  contract;  without  waiting 
to  see  whether  the  vendor  may  ultimately  be  able  to  establish 
a  good  title  or  nou  A  purchaser  is  not  bound  to  accept  a 
doubtful  title. 

From  these  authorities  it  may  be  laid  down  a*  a  settled  rule, 
that  at  law,  to  e;ntitle  the  vendor  to  recover  the  purchase  mo- 
ney, he  must  aver  in  his  declaration  a  performance  of  the  con- 
tract on  his  part,  or  an  offer  to  perform  at  the  day  specified  for. 
the  performance.  And  this  averment  must  be  sustained  by 
proofs,  unless  the  tender  has  been  waived  by  the  purchaser. 

The  time  fixed  for  the  performance  of  the  contract,  in  this 
'  case,  must  be  understood  to  have  been  the  Ist  of  January  1820* 
The  payment  of  the  consideration  money  was  to  have  been 
xompleted.on  that  day,  and  no  part  of  it  having  been  paid,  the 
defendant  had  a  right  to  abandon  his  contract,  .unless  utt  plain- 
tiffs were'  then  ready  and  offered  to  perform,  on  their  part,  of 
*>irhich  there  was  no  evidence,  whatever^  offered  upon  the  triaL 
They  have  attempted,  however,  to  show,  that  a  tendek^  of  a 
deed  was  rendered  unnecessary,  by  reason  of  the  letter  of  the 
defendant  of  the  8th  of  May  1821;  in  which  he  gave  notice  of 
rescinding  the  contract  But  this  .letter  can  have  no  such  ef- 
fect. It  was  written  sixteen  months  after  the  time  fixed  for  the 
delivery  of  the  deed,  and  when  the  defendant  had  a  right  to 
rescind  the  contract  If  before  the  period  had.  arrived,  when 
the  deed  was  to  be  delivered,  the  defendant  had  declared  he 
would  not  receive  it,  and  that  he  intended  to  abandon  the  ccm- 
tract,  it  might  have  dispensed  with  the  necessity  of  a  tender^ 
as  the  conduct  of  the  defendant  might  in  such  case,  have  pre- 
vented the  act  from  being  done;  and  he  who  prevents  a  thing 
from  being  done,  shall  never  be  permitted  to  avail  himself  of 
the  non-performance,  which  he  himself  has  occasioned.  But 
that  nile  can  never  apply,  except  in  cases  where  the  act  which 
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18  construed  into  a  waiver,  occura  preyious  Ip  the  time  fixed 
forpcrfQiinance. 

The  possession  taken  of  the  Idts  by  the  defendant,  could,  at 
most,  only,  be  considered  a  circumstance  from  which  to  infer, 
that  he  considered  the  contract  closed;  but  could  not  deprive 
him  of  the  right  of  relinquishing  it^  find  restoring  the  posses- 
sion, if  the  plaintiffs  were  unable  to  make  a  title  to  him,  or 
neglected  to  do  it.  The  possession  was  taken,  doubtless,  under 
a'  belief  that  the  contract  would  be  performed  by  the  plaintiffs, 
and  a  full  title  conveyed  to  him ;  but  jUT  the  contract  was  unexe- 
cuted, the  defendant  had  a  right  to  disaffirm  it,  and  restcfre  the* 
possession ;  and  would  have  sustained  an  action  to  recover 
back  the  purchase  money,  had  it  been  paid*  {Sug.  on  Vend.  17$. 
183,  and  cases  there  cited.) 

The  plaintiffs  have  therefore  dearly  failed  to -show  such  a 
performance,  on  their  part,  as  to  entitle  them,  in  a  Court  of 
Law,  to  call  upon  the  defendant  for  payment  of  the  purchase 
money. 

But  admitting,  that  ho  objection  in  point  of  time  lay  to  the 
tender  of  the  deeds,  the  day  before  the  cdmmencemeni  of  the 
present  action;  no  title  was  thereby  conveyed  to  the  defendant, 
or  at  all  events,  not  such  a  one  as  he  would  at  any  time  have 
been  bound  to  accept    It  was  a  title  derived  from  John  Tem- 

?leman,  under  the  deed  of  ihe'Slst  of  March  1809.  Whereaa 
empleman  had  previously  conveyed  the  same  lots  to  the 
plaintiffs,  by  his  deed  of  7th  of  ^arch  1807,  in  trust,  with  au- 
thority to  sell  the  ^ame  for  the  payment  of  a  debt,  due  to  the 
bank  and  to  pay  over  to  him  the  supplies,'  if  any  there  should 
be.  The  legal  title  to  these  lots  is  therefore  still  in  the  bank^ 
and  may  be  subject  to  the  trust  declared  in  the  deed,  from  any 
thing,  that  api>eared  upon  the  triaL  And  to  allow  the  bank  to 
recover  the  purchase  mpney,  and  turn  the  defendant  over  to  a 
Court  of  Chancery,  tc  obtain  a  title,  would  be  going  farther 
than  any  known. principles  in  Courts. of  Law  wHl  warrant;  no 
act  whatever  haying  been  done  by  the  plaintiffs,  to  transfer  to 
the  defendant  the  .title  vested  in  them  under  the  deed  of  1807. 
To  substantiate  the  present  action  under  suchlcircumstances, 
would  be  compelling  the  defendant  to  take  a  law-suit,  instead 
of  thci  land,  for  which  he  contracted. 

Judgment  (iffixrwdy  wUh  eotfs. 
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Dob  oir  TH^  BftMitB  OF  John  A*  Elmorb,  Plaintiff  in  Er- 
ror, vi.  WiLUAM  A.  Grtmes,  and  John  J.  Beatib,  Defend- 
Ain:^  IN  Error. 

The  Couitt  of  ^bte  Uiuted  StaUs  hive  no  authority  ta^ier  a  peremptory 
nonaiut,  agaiMt  the  will  of  the  phdnW,  on  the  trial  tf  a  cause,  beibfe  a 
jiny.  The  phontiff  might  agree  to  alioinuity  hot  if  he  do  not  tachooie, 

^_tlie  Couil  canQOt  eompd  him  to  submit  to  it  {4lfl} 

when  the  state.of  &e lecord  did  not  show  a  judgment  of  nonsuit  to  haro 
been  ^Hoed,  ikhoagh  ihe  bill  of  exceptions  stfites  the  fiict^  tht  phun- 
tifr  mkj  wiy  te  a  earHorari  to  bring  up  a  peneot  leeord,  or  distiuss 
thi£;  wntof-e^irt  and  proceed  db  noeo.  {47S| 

AN  action  of  ejectment  was  instituted  in  the  Circuit  Court 
of  the  United  Sutes  for  the  District  of  Georgia,  for  the  reco- 
ytrj  of  9B7i  ac^-es  of  land,  in  wldch  the  plaintiffs,  claimed  title 
.  as.ioUows :  A  grant  from  the  state  of  Geor^a  to$amuel  Alex- 
ander:  and^  a  deedfi^om  John  Cessna,  styhng  hiiyiself  ^^  She- 
riff of  Greene  county  in  the  state  of  Gcpr^a,"  purporUng  to 
convey  to  Buckner  Harris,  by  virtue  of  a,  sale  under  an  execu- 
tion a^nst  Herod  Gibbs,  **  two  hundred  and  eighty-seven  and 
a  half  acres  of  land  in  said  county,  on  Little  Beaver  Pam,  on  the 
waters  of  Richland  creek^  and  bounded  on  Academy  lands,  and 
land  belonging  to  William  Alexander,  which  land  was  former- 
ly the  proi>erty  of  Samuel  Alexander  :'*  a  deed  from  Buckner 
Harris  to  Ezekiel  E.  Park,  for  a  tract  of  land  ^  containing 
two  hundred  and  eightv-seven  and  a  half  acres,  in  the  county 
of  Oreene,  and  state  or  Georgia,  on  the  UtUe  peaver  Dam  of 
Richland^ creek;  being  an  equal  half  of  the  double  bounty  of 
land  granted  to  Samuel  Alexander,  adjoining  AcaHemy  lands.'* 

The  plaintiff  then  introduced  a  witness,  who  testified  that 
*^Esekiel  Park  was  in  possession  of  a  tract  of  land  lying  in 
Gl*eene  countv,  usually  called  Park's  old  mill  tract,  on  Beaver 
Dam  creek,  tor  about  twenty  years."  He  then  produced  a' 
deed  from  Ezekiel  E.  Park  to  John  A.  ElmoFe,  for  a  tract  of 
land  *^  in  the  connty  of  Greene,  and  state  of  Georgia,  on  the 
Little  Beaver  Dam  creek,  or  fork  of  Richland  creek,  being 
one  equal  half  of  a  double  bounty  tract,  originally  granted  to 
Samuel  Alexander,  adjoining  lands  belonging  to  the  Universi- 
ty; being  the  same  originally  sold  and  conveyed  to  Herod 
Gibbs,  by  the  grants,  on  the  14th  of  March,  1790."  He  then 
exhibited  a  deposition  of  the  county  sunrevor,  stating  thn  he 
had  made  a  re-survey  of  the  premises  in  dispute,  agreeably  to 
a  plot  annexed  to  his  deposition,  which  corresponded  in  its  out- 
lines with  that  annexed  to  the  original  gnuit,  *<  completely 
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^eovering  the  p'ramises  in  dispute;"  which  he  designated  on  the 
jj^ht. 

•  The  plaintiff  then  called  a  vitness,  who  testified  that  W. 
A.  Grymes  was  in  possession  of  the  premises  at  the  com- 
mencement of  the  action,  and  then  closed  his  testimony. 

The  defendant's  counsel)  thereupon,  moved  for  a  nonsuit,  on 
the  following  grounds : 

1st  Because  the  plaintiff  had  failed  to  make  out  his  title  by 
the  documentary  evidence  on  which  he  rested  his  case. 

2d*  Because  there  was  no  sufficient  evidence  of  possession, 
to  give  a  title,  under  and  by  force  of  the  statute  of  limitations 
of  Georgia* 

The  Circuit  Court  ordered  a  nonsuit  to  be  entered,  against 
the  consent  of  the  plaintiff;  and  a  writ  of  error  was  prosecuted 
by  him,  and  the  cause  brought  before  this  Court. 

Upon  the  judgment  of  nonsuit,  the  defendants  in  error 
claimed  to  maintain  before  the  Courts— 

That  the  Circuit  Court  had  power  to  order  a  nonsuit, 
ivithout  the  assent  of  the  plaintiff. 

The  case  was  argued  by  Mr.  Wild  and  Mr.  M'Duffie  for  Uie 
plaintiff  in  error,  and  by  Mr.  Berrien  for  the  defendant 

Mr.  Berrien.-- 

■The  doctrine  laid  4own  in  the  books  of  practice,  and  adopted 
tn  some  of  the  state  Courts,  ^  not  supported  by  any  express 
decision  in  the  Courts  of  Great  Britain.  That  proposition  is, 
that  a  nlaintiff,  on  the  bare  allegations  of  his  declaration,  with- 
out a  tittle  of  proof,  is  entitledrto  demand  the  verdict  of  a  jury 
in  his  cause. 

Any  modification  of  this  proposition  admiis  the  power^  and 
objects  only  to  the  mode  ofUs  exereUe.  An  examination  of  the 
adjudged  cases  in  England  will  show  that  they  do  not  warrant 
the  position.  Watkins  vs.  Towers,  2  T.  R.  9T5^  was  a  motionr 
to  enter  nonsuit  af^r  verdict. 

Santler  i».  Heard,  was  a  verdict  taken  subject  to.  the  opinion, 
of  the  Court,  whether  plaintiff  ought  not  to  have  been  nonsuit* 
ed.  2  BL  Sqk  1031.  2  &&.  669. 

Macbeth  vs.  Haldermand^  1  T.  S.  172.  The  pobfU  urn  not 
made^  on  ai  motion  for  a  new  triaL  On  reportmg  the  fact,  BuBer 
J.  said,  that  on  the.  trial,  he  had  thought  the  plaintiff  ought  to 
be  nonsuited;  but  his  counsel  appearing,  when  plaintiff  was 
called,  he  had  left  the  question  to  &e  jury.  It  is  said — ^that  the 
pkdntiff  .would  be  deprived  of  his  wnt  of  error  to  this  Court 
This  is  not  so. 

/{yurfjWgvfMn/9  spoken  of  in  the  judicial  Act,  are  meant  to 
be  contradistinguished  from  interlocutory  judgments. 

Any  judfrment  which  \»  final  in  the  9uit^  though  not  final,  as 
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(Doconthedemiieof  EUnofecs.  GiymesetaL) 
biiwtenrtkepartiei^  with  the  exceptions  mentioned  in  the  Act, 
may  be  brought  here  by  writ  of  error. 

A  judgment  of  nonsuit  is  such  a  judgment,  and  may  be  the 
foundation  of  a  writ  of  error.  The  defendant  is  entitled  to 
judgment  and  execution  for  costs.  The  suit  is  finally  disposed 
o£  It  is  a  final  judgment  in  a  civil-action.  In  England,  error 
lies  on  such  a  judgment.  Box  v«.  Bennet,  1  H.  BL  432.  Kemp- 
land  V8.  Macauley,  4  T.  J?;  436.  Evans  vi.  Phillips,  4  fFhfoi. 
73,  does  not  -contradict  this.  The  ground  of  that  decision  was 
that  the  plaintiff  had  assented  to  the  nonsuit.  Why  may  not 
the  errors  of  the  Court  below,  be  corrected  in  this  form,  as 
well  as  by  an  exception  to  instructions,  or  the  refusal  to  give 
them. 

Mr.  Wilde  and  Mr.  M*Duffie,  for  the  plaintiff  in  error.— 

1.  It  has  always  been  considered  that  a  nonsuit  cannot  be  or^ 
dered  without  the  consent  of  the  plaintiff,  who  has  a  right  to 
submit  his  case  to  a  jury  uid  the  Court;  and  the  Court,  should 
the  jury  err,  may  order  a  new  triaL 

In  tin  Courts  of  the  United  States,  another  obligation  existsv 
to  the  exercise  of  such  a  power,  as  the  Court  has'  decided  that 
a  writ  of  error  will  not  lie  on  a  judgment  of  nonsuit;  (Evans 
V9»  Phillips,  73,)  it  not  being  9,jnuujudgmenL  If  the  Courts 
below  should  have  this  pcrwef,  a  plaintiff  may  be  prevented  the 
0]>portunity  of  bringing  his  case  before  the  highest  judicial 
tribunal  of  the.  United  States.  If  a  Court,  can  in  any  instance 
order  a  nonsuit  a^^ainst  the  consent  of  the  plainti£^  it  may  only 
be  when  no  questions  of  facts  are  involved,  but  the  only  matter 
before  .the  Court  is  a  question  of  Jaw.  This  case  exhibits  (acts 
npon  which  a  jury  were  the  proi>er  judges.  The  plaintiff  claim- 
ed the  land  by  possession,  this,  and  the  extent  of  Uie  possesuon, 
was  exclusively  for  the  consideration  of  the  jury. 

The  practice  of  the  state  of  Georgia  as  to  the  en^  of  non*- 
suits,  has  been  fluctuating.  The*  judicial  system  of  that  state 
does  not  comprehend  an  appellate  Couit,  with  exduuve  final 
judicial  powers,  but  each  Circait  Court  has  a  right  of  granting 
appeals  to  itself^  and  on  such  appeals  a  second  trial  takes  place. 
Heuce,  this  point  has  been  decided  differently  in  different  Comts, 
and  at  different  periods;  and  hence  the  practice  of  the  Courts 
of  Ckorgia  is  unsettled,  and  as  various,  as  it  necessarily  must^ 
be,  in  tfau^  absence  of  a  Supreme  Court  to  regulate  and  deter.* 
Biine  the  same. 

Mr.  Chief  Justice  Ma&shali.  delivered  the  opinion  of  the 
Court.— 

The  Court  has  had  this  case  under  its  consideration,  and 
is  of  opinion  that  the  Circuit  Court  had  no  authority  to  order 
a  peremptory  nonsuit,  against  the  will  of  the  plaintiff.  He  had 
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n><w  ^  llie  demiw  of  BfaMie  III.  GiymM  et  aL) 
a  right  by  kw  to  a  trita  by  a  jury,  and  to  hare  had  the  case 
aubmitted  to  them.  He  might  agree  to  a  nonsuit;-  hut  if  h^  did 
not  so  chobse,  the  Court  could  uot  compel  him  to  submit  to  it. 
But  the  state  of  the  record  does  not  enable  tins  Court  to  ren- 
der a  final  judgment^because  the  record  is  defective,  in  not  sholr- 
ing  a  Judgment  of  nonsuit,  entered  in  the  Circuit  Court  Al- 
though the  bill  of  exceptions  states  that  iSKt  yet  the  record 
does  not  contain  the  judgment  itself. 

The  plaintiff  may  therefore  apply  fer  a  eetiiararij  to  l>ring 
up  a  perfect  record,  or  dismiss  the  present  writ  of  error  and 
proc^  anew;  as  his  counsel  may  thmk  bcfft  for  the  interest  of 
their  client. ' 

Mr.  Justice  Johhsoh  dUieiUUnit'^ 

The  only  question  of  any  importance  in  this  causei  is,  whether 
a  Circuit  Court  can,  in  any  case,  order,  a  pbdntif'  to  be  nonsuit- 
ed* I  ordered  the  pliontiff  below  to  be  nonsuited,  because  the 
evidence  %ras  so  inadequate  to  midntain  his  suit;,  but  hful  the 
jury  found  for  him,  I  should  haye  set  aside  the  verdict,  and  or- 
deml  a  new  trial.  The  practke  of  the  Court  from  which  thia 
cause  comes  up,  is  this;  when  the  plaintiff  hais  closed  his  evi«* 
dence^  the  defnidant  is  at  liberty  to  move  for  a  nonsuit,  or  pro- 
ceed with  bis  testimony.  If  he  ^ttoduces  evidence,  it  is  too 
late  to  move  for  a  nonsuit ;  and  the  question  always  to  be  exa- 
mined is,  whether  upon  the  eridence  introduced  by  the  plaintiff, 
admitting  it  to  be  true,  the  jury  can  &id  a  verdict  for  him.  So 
that,  it  is  in  fact,  a  substitute  for- a  demurrer  te  evidence,  or  for 
a  motion  foi^  instruction,  that  the  plamtiff  cannot  recover,  upon 
the  case  made  out  by  him  in  evidence.^ 

Thei^  are  several  reasons,  why  I  inust  maintain  that  the 
Courts  of  the  sixth  Circuit  have  a  right  to  exercise  the  power 
to  order  a  nonsuit^  even  against  the  wUl  of  the  plainUff;  and 
why  it  would  he  wise,  in  «H  our. Circuits,  to' introduce  the  same 
practice.. 

It  happens  untortunately  for  the  defendant  in  error  here,  that 
a  majority  of  the  Judges  of  this  Court  have  pursued  a  difGmnt 
practice  in  their  Circuits;  but  this^I  must  insist,  is  no  aufficient 
reasoh  for  subverting,  othervrise  thi^  by  rule,  the  practice  of 
other  states  in-which  this  right  has  b^en  recognised  in  the  ad- 
UMnistration  of  justice,  co^vallv  with  the  existence  of  their 
CourU.  Such  hfM  been  the  ca^ihthestatenof  which  the  sixth 
Circiiit,  consists,  and  the  Acts  of  1789  and  1792,  have  adopted 
into  the  Courts  of  the  Unito^  States,  of  tbe  respective  Circuits, 
not  only  the  forms  of  procesl^  but  the  ♦♦modes  of  proceeding," 
in  suits  known  to  the  states  respectively.  That  this  comek  un- 
der the  denomination  of  a  mode  of  proceeding,  or  in  other 
words,  an  established  practice  of  the  state  composini^  the  sixth 
^Circuit,  ai4>ears  to  me  incontrovertible. 
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(Dot  oil  ttie  den^ae of  iBlmofe  «t.  Giyviet«taL)„ 

By  what  right  th^  ciyi  this  Coiut  reverse  a  judnnent  of  that . 
Circuit,  founded  in  a  practice  mus  aanctionedbylaw  ?  It  does 
seem  to  me,  that  the  aefi^dant  bdoW  has  a  right  in  thi$  judg- 
ment, vested  br  express  statute  law^and  ought  not  to.be  put  to 
the  tepeifse  oi  this  reversaL  For  what  purpose  is  power  giVen 
to  this  Court  to  altier  the  practice  of  the  Circuits,  by  such  re* . 
gnlatipns  as  they  may  deem,  expedient,  if  such  practice  is  no^ 
to.he*  held  legal,  u]Rdl  altered  by  m  rule  of  this  Court  ? 

This  Court  surely  does  not  tmsaki  to  decide,  that  such  was  not 
the  received  pracfice  of  that  Circuit;  this  would  be  a  decision 
in  the  teeth  of  positive  fact;  and  if  the  purport  of  Uie  decision 
be^  that  it  is  an  illegal  practice,  the  immemorial  practice  itself,, 
and  the  Process  Apts  of  the  tJnit^  States*  fiunuh  an  express 
noMtif  e,  to  such  jt-  decision^ 

The^idea  seents  to  be,  that  it  is  a  practice  inconsistent  with 
the  relation  in  which  our  Circuit  Courts  stand  to  this  Court<^- 
that  Ours  b  not  a  J^MiViiir  system,  or  somecfung  to  that  effect. 
What  then  ?  This  Court  can  alter  the  practice  by  a  rule,  but, 
to  overturn  a  |adgmeiit^  that  has  alreaay  been  rendered  under 
such  a  practice,  i  must  re$pj^ctfully  contend,  approaches  very 
t^ar  to  expo9tfada  lefl^slktion^  not  ajdjudication ;  the  province  of 
which  is  to  operate  om^  upon  exktiii^  laws.  But  itFis  not  a  prac- 
tice appropriate  exclusiyely  to  a  Ntn  Pftttt  svstem,  as  is  proved 
by  this^'  that  writs  of  error  are  sued  out  contmually  in  l^ngland, 
up6n  judglhent^  on  nonskits,  (see  the  cases  cited  in  1  ^rchb. 
/W<t6S,98&-dO,)  and,  though  ithad  been,  the  sUtes^Wereat  tir 
herty  to  adopt  it  mto  their  practice,  although  ihtNiH  Friui  sys- 
tem be  unknown  to'  them*  That  they  bad  adopted.it,  is^coiiclu- 
sive  against  thi^  assumed  incompatibilityr  And  in'  phtctice  it 
fubserves  the  purposes  of  justice  under  our  syston,  as  effectual- 
ly as  a  bUl  of  aceptions,  or  a  demurrer  to  evidence;  and  in  se- 
.  ^ral  respects  much  betters  It  a«ives  the  practitioner  from  the 
weight  of  responsibility^  which  often  results  from  being  com- 
pelled to  elect  between  a  voluntary  nc^suit,  anid  a  dtoiurrer  to 
evidence,  or  a  bill  of  exceptions,  which  nuy  terminate  .iatally  to 
his  client;  and  it  not  ui^ra^uently  saves  his  client  frOni  the  fatal 
^fects  of  negligence  ai^  nftisq>pt^hension,  either  of  himself  or 
h£i  aiLtdmey,  or  from  surprise. 

In  point  of  convenience  and  expedidon,  in  the  administration 
of  justice,  I  presume  th^re  cannot  be  two  opinions.  On  this 
po^t,  as  far^seMMfrfuM  ibeel,  we  may  cite  Goeat  Britain,  Mas- 
sachusetu  imid  New-Yorit,  with  some  confidence,  against  Penn- 
sylvania, Maryland,  and  Virginia. 

But,  it  is  contended,  diat  in  England  the  plaintiff  is  not  non- 
suited, if  he  insists  on  answering  when  called.  If  the  fact  be 
admitted,  what  then?  England  is  not  altogether  absolute  in 
dkuting  to  the  Couru  Of  the  United  States,  and  if  those  of  the 

Vol.!  so 
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(Doe  on  the  demise  of  Ebnofe  ft.  Grjmet  et  al.) 
states  of  the  sixth  Circuit,  have  asserted  some  independence  in 
their  rules  of  practice  on, this  subject,  I  presume  tlieu*  right  was 
unquestionable  to- do  so. 

But  I  want  no  other  authority  than  the  Courts  of  Great  Bri- 
tain, to  justify  the  practice  of  Ihe  sixth  Circuit,  in  this  behalf. 
From  the  earliest  period  we  find  the  English  Courts,  in  the  exer- 
cise of  this  po.wer,  and  whoever  will  examine  the  cases  collected 
in  Mr;  Morgan's  Treatise  on  the  doctrine  of  new  trials,  (3  vol.Es" 
9afm)  will  find,  what  a  very  wide  range  has  been  taken  by  those 
Courts  in  the  mpplication  of  that  practice.  •  Nor  have  the  more 
modem  cases  manifested  any  inclination  to  retrace  their  steps< 
Its  salutary  ^ects  are  wniversally  felt,  and  perhaps  contribute 
as  largely  as  any  other  cause  to  the  rapid  progress  of  their 
Courts  in  disposing  of  their  dockets.  Ir  there  exists  any  case 
prior  to  that  of  Macbeth  vi.  Haldeman,  1  TVtn  R*  172,  in  which 
the  right  of  the  plaintiff  to  refuse  to  be  nonsuited  was  recog- 
nised,! cannot  recollect  it;  since  in  that  case  it  woulfd  seem 
that  in  ordinary  cases  the  right  is  recognised.  But  there  is 
abundant  proof  that  the  British  Courts  do  assert  the  power  to 
control  the  exercise  of  that  right,,  by  the  plaintiff,  when  they 
think  proper.  In  the  cases  of  change  of  vmue,  on  motion  of 
plaintiffs,  3  Jffiscft.  1031,  the  rigljt  is  disputed,  on  the  assumed 
ground  thaChe  undertakes  to  prove  some  material  fact.  Now, 
where  can  be  the  objection  to  applying  the  same  reason  to  every 
case  that  goes  to  a  jury  ?  Does  not  a  plaintiff,  in  fact,  undertake 

^  the  same  thing  whenever  he  troubles  a  Coiirt  with  his  suit,  and 
has  a  jury  sworn  to  try  his  cause  upon  evidence  ?  he  i%n6  longer 
subjected  to  amercement  if  he  fails  to  recover,  and  the  right  to 
nonsuit  him,  where  helaihi  to  produce  evidence  that  will  justify 
a  verdict,  is  but  a  reasonable  substitute  for.the  absolute  penalty 
to  which  he  was  once  subjected. 

But  it  is  contended  that  an  absurdity  is  produced,  and  an 
acknowledged  right  violated.   .Yet  the  alternative  exhibits  a 

:  more  diract  and  obvious  absurdity,  since  in  the  case  of  ^acbeth 
v«.  Haldeman,  and  in  every  case  of  the  kind,  the  Court  asserts 
a  positive  control  over  the  consciences  of  the  jury,  by  telling 
them,  **  they  are  bound  to  find  for  the  defendant."  And  the 
greater  absurdity  must  henceforward  be  incurred,  of  swearing 
a  jury  in  a  cause^  and  requiring  a  verdict  at  the  caprice  of  a 
plaintiff,  who  produces  not  a  tittle  of  evidence  to  maintain  his 
issue.  Nor  is  any  right  of  the  plaintiff  taken  from  him,  if  his 
rights  be  regarded  in  their  just  extent.  He  cannot  claim  a  ver- 
dict of  the  jufy  if  he  does  not  produce  evidence  to  sustain  it, 
and  it  is  only  in  that  case  that  he  is  precluded  from  submitting 
his  case  to  thar  consciences.  When  we  colksider  what  were 
the  ancient  penaltii»i  for  a  false  verdict,  before  they  were  su- 
perseded by  the  introduction  of  new  trials;  it  must  appear  just 
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(Doe  on  fhe  dembe  of  eIbmm  ft.  Oiynet  et  ftl.) 
and  reasonable,  that  the  plaintiff  should  rather  be  exposed  to 
the  necessity  of  bringing  a  new  suit,  or  inoying  for  a  new 
trial,  than  that  the  jury  should  be  subjected  to  attaint,  at  bis 
will:  And  on  the  subject  of  fiction,  and  legal  absurdity,  it  Is 
certainly  too  late  at  this  day  for  our  Courts  of  Justice  to  be 
very  fastidious,  on  a  consideration  which  has  been  so  thoroughly 
set  ^t  nought,  by  the  action  of  ejectment,  fine  iAd  recovery,  and 
sundry  other,  matters  of  the  kind;  to  which  the^  have  resorted 
for  the  purposes  of  substantial  justice  and  public  convenience. 

I  must  submit,  I  suppose,  but  I  cannot  do  it  without  protest- 
injgf  against  the  ri^ht  qt  forcing  upon  my  Circuit,  the  practice 
ofother  Circuits  m  this  mode. 

By  a  ruVft  of  this  Court,  it  is,  unquestionably,  in  the  power  of 
the  Court  to  do  it  But  until  then,  I  can  never  know  what  is 
the  practice  of  my  own  Circuit;  until  I  come  here  to  leant  K. 
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James   D'WoLr*  Junior,  PLAinnrr    iv  E&aQm»  Vi» :  Daw 

jA4)qUBS   RaBAVD,    jBAN'PHUlP^]I..F&iBDtelOi;..HAfiAUD,  AX- 
raOVBS  MaHO.  RABAtJb,  ALtttNf^  AM)  SUBjkOTV  OF  THB  KUfG  OF 

France,  And  Avdkew.  E^  Belknap^  a  dm^EM  of  TR^^srAim 

OF   MAS8AOHV8ST17H  DjI^mDAMTS  IN  Eaaoa. 

Aiionsiiit  may  not  be  brderedf  by  the  Courts  in  aiif  caie^  without  the  eon- 
sent  «nd  acquieicpiice  of  the  p^intiff.  {49Z{  *" 

A  ouestion  of  the  citizenship  of  a  party  to  a  canao,  cannot  comtitute  a  part 
of  the  issue  on  the  merits ;  and  must  be  broi^t  ftrward  by  a  ptopet 
plea  in  abatement^  in  ah  eadier  iitago'of  the  oatiaet  than  the  irial  on  the 
merits.  H^ai 

The  statute  of  Frauds  6f  New<*York9  i»a  tunacript  on  this  subject^  of  die 
statute  39  Charles,  3d  ch.  3.  IX  dedares,  that  no  action.shall  be  brought 
to  char^  a  defendant  on  a  special  proinise.lbr  the  debl^  defitult  or  nus- 
of  another  I  hnless  the  agroement^  or  some  fnemonindumy  or 


note  mereof*  be  in  the  writing  and  smied  5v  the  party,  or  by  some  one 
by  him  authorised.  The  worda"  colUteral''  or  V  original^  proimse,  do 
not  occur  in  the  statute  t^and  have  been  introduced  by  Courts  to  ezphin 
its  objects,  and  expound  its  true  interpretation.  {499| 

Whether,  by  the  true  intent  of  the  statute  of  Fnud%  it  was  to  extend  to 
cases  where  the  collateral  promiae,  (so  called,)  was  a  part  of  die  original 
agreement,  and  founded  on  the  same  consideratioii,  moring  at  the  same 
time,  between  the  parijes;  or  whether  it  was  confined  to  cases  where 
there  w  js  already  a  subsisang  debt  or  demand,  and  the  proimse  w» 
merely  foimded  upon  a  subsequent  and  distinct  (inderstamfing  i  mif^it, 
if  the  point  were  entirely  new,  desenre  veiy  graye  deliberation.  But  it  nas 
been  dosed  within  veiy  narrow  limits  by  the  course  of  the  authorities, 
and  seems  Scarcely  open  for  general  examinadon  i  at  least  in  those  states 
where  the  English  authocitiea  have  been  fiilly  recognised  and  adopted  in 
practice.  {4991 

If  Aagree  to  advance  B  a  sum  of  ntoney  for  which  B  is  to  be  answerable, 
but  at  the  same  time  it  is  expressly  upon  the  understanding  diat  .C  will 
do  some  act  for  the  security  of  A,  ana  enter  into  an  'agreement  with  A 
for  that  purpose,  it  would  scarcely  seem  a  case  of  mere  collateral  under- 
taking, but  rather  a  trilateral  contract  The  contmct  of  B  to  repay  the  mo* 
ney,  is^ot  coincident  with,  nor  the  same  contract  with  C  to  do  the  act 
£ach  is  an  original  promise ;  though  the  one  may  be  deemed  subsidiaiy 
or  secondaxy  to  the  other.  The  obginal  conaderadon  flowa  from  A,  not 
solely  upon  the  promise  of  either  B  or  C,  but^upon  die  promise  of  both 
diverm  inimUif  and  each  becomes  liable  to  A,  iiot  upon  a  jjoint^  but  aaeve* 
ral  original  undertakhig.  Each  is  a  direct  original  promise,  founded  upon 
the  same  consideration.  i500| 

The  case  of  Wain  w.  Warlters,  (s  Boat  10,)  was  the  firs(  case  which  settled 
the  point;  that  it  was  necesssry  in  otder  to-  escape  from^the  statute  of 
Frauds,  that  the  agreement  shcNild  contain  the  consideration  for^the  pro- 
mise as  well  as  the  promise  itself.  If  it  contain  it,  it  haa  rince  been  deter- 
mined that  it  is  wholly  immaterial  whedier  the  consideradon  be  stated  in 
express  terms,  or  by.  necessary  implication.  That  case  haa  been  adopt- 
ed, to  a  limited  extent  by  the  Comts  of  New-Tork  iiito  its  jurisprudence, 
as  a  sound  construction  of  the  statute.  {501} 
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(D^df  ««.  BabnidetaL) 
The  4iedacNii  hi  te  Cointiof  Nev-Tqtk  on  tiieeoMtraBtimior^ 
tnte^  ind  the  «acteiit  of  t)it.rak»  dedaeed  from  it,  petent  to  thb' Gout  ft- 
giiidoini^decwouuiKmtlie>mitnictiimorthoirillrtii^  {501} 

ERROR  to  the  Circuit  Court  of  N^w-York,  for  the  Southern 
District 

Tlie  defendants  in  error,  brought  an  action  of  aUunq^ri^  in 
the  Circuit  Court  of  tiie  United  Sutes.  for  the  Southern  Dis- 
tria  of  New-York,  against  the  plaintiff  in  error,  to  recover 
damages  for  the  breach  of  his  contract,  iq  ship  to  theni»  at 
Marseilles,, five  hundred  boxes  of  white  Havana  sugar. 

The  declaration  contfdns  several  special  codnts;  of  which 
the  first  and  second  only  were  relied. upon  at.the.triaL 

The  first  count  stated,  .that  %i  the  time  of  making  the  respec- 
tive'promises  and  undertakings  of  Uie  defendant;,  the  plaintiffs 
were  co*partners.  in  trade^  cairying  on  business  at  Marseilles 
inFranc^  under  the  firmof  Rabaud,  brothers  and  Coibpany. 
That  One  George  D' Wolff  of  Bristol,  Hhode  Islahd,  being,  de- 
sirous of  drawing  upon  the  plJEuntiffs  at  Marseilles,  for  100^000 
francs ;  oh  thc^  15th  March  18%5,  at  New- York,  in-considera- 
lion  that  the  plafaitiffii,:  at  the  specind  instance -and  request  <pf 
the  dlefendant,  would  authorize  the  said  George  D'Woif  to 
draw  bills  of  exchange  upon  the  plaintiffs  for  the  said  sum.  of 
1100,000  francs,  tlie  4^^dant  undertook,  and  promised,  .that 
he  would  ship  for.the  accoiint  of -George  D'Wolf^  on  board  ot* 
such  vessel  as  George  D'Wolf  -should  direct,  five  hundred 
boxes  of  whitib  Havana  surars^  Cjcmsign^d  Xib  the  plaintiffs  at ^ 
Marseilles,  and  the  plaintiffs  afterwards  did  duly  atithorize 
George  D'Wolf  to  draw  bills  of  exchange  upon  them  at  Mai^ 
seilles,  for  the  said  sum.  of  100,000  francs,  which  bills  were 
drawn  by  him  on  the  16th  of  November  1B25^  and  paid  by  the 
plaintiffs  op  the  3d  day  of  March  1896.  That  op  the  4th  day  of 
January  1825,  at  the  city  of  New^York,  George  D'Wolf  dad  di- 
rect and  name  a  vessel^  tide  brig  Quito,  then  laying  in  the  port  of 
New-York,  and  ready  to  receive  the  said- sugars,  on  board  of 
which  vessel  the  sugar  should  and  oUghtto  have  been  shipped, 
by  the  defendant,  on  account  of  Gisorge  D'Wolf,.  and  consign- 
ed to  the  plaintiffs  at  Marseilles,  according  to  his  said  pro- 
mise and  undertaking;  of  all  which  promises  the  ddfendant  had 
notice;  and  although  -he*was  then  and  there  requested  to  ship 
the  sugar  on  board  the  said  vessel,  yet  he  did  wholly  rehiscthe. 
same. 

The  second  count  differs  from  the  first  ^nly  in  stating  the 
contract  to  have  b<<en,  that,  *<  in  consideration  that  the  plain- 
tiffs, at  the  request  of  the  defendant,  would  authorise  George 
D'Wolf  to  draw  bills  of  exchange  upon  them  at  Marseilles,  fer 
another  siiin  of  100,000 francs, on  account  of  otherfivc  hundred 
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•  boxes  of  white  Havana  sugar,  to  be  ahipptd  by  the  defeadant 
for  account  of  George  D'Wolf,  on  board  of  such  vessel  as 
George  D'Wolf  should  direct,  and  consigned  to  them  the 
plaintiffs  at  Marseilles,  the  defendant  undertook,  &€•"  and 
averring,  that  relying  on  the  promise  and  undertaking  of  the 
defendant  so  made,  they,  the  plaintiffs,  after  the  making  there- 
of, did  duly  authorize  George  D'Wolf  to  draw  bills  of  ex- 
change' upon  them  for  another  sum  of  100,000  francs,  on  ac- 
count of  the  last  mentioned  five  hundred  boxes  of  white  Hava- 
na sugars,  to  be  shipped  by  the  defendant  on  account  of  George 
D'Wolf,  and  con^gned  to  the  plaintiffs  a.t  Marseilfes. 

The  cause  was  tried  at  the  October  term  of  the  Circuit 
Court  of  the  United  States,  for  the  Southern  District  of  New- 
York,  in  1826,  when  the  jury,  under  the  charge  of  the  Court 
found  a  verdict  for  the  plaintiffs  below  for  219,950  85.  The. 
opinion  of  the  Court,  in  the  charge  to  the  jurv,  was  excepted  to 
by  the  counsel  for  the  defendant,  and  a  bill  of  exceptions  scaled 
by  Mr.  Justice  Thomson,  sitting  as  Judge  of  the  Circuit  Court; 
and  the  opinion  delivered  by  him,  states  the  evidence  adduc- 
ed in  the  cause. 

On  the  trial  of  the  cause  in  the  Circuit  Court,  the  plain- 
tiffs below,  gave  evidence,  by  the  testimony  of  George  D'Wolft 
who  was  examined  under  a  commission  at  Havana*  that  he 
George  D'Wolf,  had  se;veral  ti*ansactions  with  the  plaintiffs  pre- 
vious to  that  which  gave  rise  to  this  suit,  and  had  at  various 
times  drawn  bills  on '  them.  That  he  had  three  interviews 
with  Mr.  Belknap,  on  the  subject  of  the  shipment  of  the  su- 
gars; which  interviews  wei-e  had,  first  in  Wall  street  in  the 
city  of  New  York;  secondly,  at  the  counting  house  of  James 
D'Wolf,  Jun.,  the  plaintiff  in  error;  and  thinlly  at  the  board* 
ing  house  of  Mr.  Belknap.  James  D'Wolf,  Jun.  was  present  at 
the  first  interview,  and  he  with  a  certain  Frederick  Gr  Bull  was 
present  at  the  second,  at  his  counting  house. 

Mr.  George  D'Wolf  stated,  that  the  transactions  relative  to 
the  shipment  of  the  sugars  were;  that,  in  Wall. street,  he  pro- 
posed t6  Mr.  Belknap  to  address  him  five  hundred  boxes  ot  su- 
gars to  the  house  at  Marseilles,  on  receiving  authority  to  draw 
on  account  of  the  same,  to  the  extent  of  100,000  francs.  Mr. 
Belknap,  being  engaged,  an  interview  was  proposed  at  the 
counting  house  of  Mr.  James  D'Wolf  Jun.,  which  took  place, 
and  at  which  Mr.  Belknap  observed,  that  the  advance  was 
heavy;  and  a  calculation  was  made  by  F.  G.  Bull,  the  confi- 
dential clerk  of  Mr.  James  IJ'Wolf  Jun.,  and  by  Mr.  James 
D'Wolf  himself,  of  the  value  of  the  sugar,  compared  with  the 
proposed  advance;  the  conclusion  of  which  was,  an  agreement 
that  the  sugars  should  be  shipped,  and  the  authority  to  draw' 
granted  to  George  D '-Wolf;  Mr.  James  D'Wolf  engaging,  by 
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letter,  to  ship  the  sugara  in  behalf  of  George  D'Wolf;  which 
form  of  letter  was  afterwards  carried  by  George  D'Wolf  to  Mr. 
Belknap,  was  assented  to  by  hinij  was  signed  by  Mr.  James 
D'Wolr  Jun.;'  and  the  authority  to  draw  granted  and  used  ac<' 
cordingly. 

L    This  letter,  and  the  authority  to  draw,  are  in  the  following 
terms  >— 

NeuhFofk,  15ih  November  1825. 
Mr.  Jamrs  D'Wolf,  Jun. 

Dear  Sirs— You  will  please  ship  for  my  account,  on  board  of 
such  a  vessel  as  I  Ahall  direct,  five  hundred  boxes  white  Havana 
sugar,  consigned  to  Messrs.  Rabaud,  Brother  fc  Co.  Marseilles^ 
and  oblige  your  friend  and  obedient  servant. 

Groroe  D'Wol*. 

Agreed  to,  Jambs  D'WoIf,  Jun. 

New-Fork^  \5ik  N(^f$nber  1825. 

Messrs.  Raraud,  Brothers  fc  Co.,  MaT>  /fflet. 

I  have  this  day  authorized  George  D'Wolf  Esq.  to  draw  on 
you  for  thousand  francs,  and  I  request  you  to  honour 

his  bills  to  that  amount. 

Your  obedient  servant,  A.  E.  Belknap. 

Mr.  George  D'Wolf  also  stated,  that  his  object  was  to  ship 
the  sugars  in  one  of  his  own  vessels;  that  he  was  then  indebted 
to  the  house  in  Marseilles,  about  thirty  thousand  francs,  but 
could  not  say  that  Mr.  James  D'Wolf  knew  of  the  debt.  The 
sugars  were  shipped  to  obtain  the  usual  advance,  and  the  con- 
signees were  to  have  the  usual  commissions  in  the  transac- 
tion. 

Bills,  to  the  amount  of.  the  advance  were  afterwards  drawn 
and  negotiated  in  Boston,  aiid  the  proceeds  of  the  same  applied 
as  follows »— 13,000  dollars  remitted  to  Mr.  James  D'Wotf,  in 
checks  on  the  bank,  and  in  an  acceptance  of  Isaac  Clapp,  a  bro- 
*ker  in  Boston;  and  the  residue  of  the  proceeds  of  the  transac- 
tion passed  to  the  account  of  George  D'Wolf  by  Mr.  Clapp. 
It  was  admitted,  that  the  bills .  were  regularly  paid  at  Mar- 
seilles, by  the  defendants  in  error. 

It  was  also  in  evidence,  by  the  testimony  of  Mr.  Georgia 
D'Wolf,  that  at  the  time  of  the  negotiation  for  the  bills,  Mr. 
George  D'Wolf  had  in  the  hands  of  the  plaintiff  in  error,  from 
three  to  four  hundred  boxes  of  sugar;  of  which  sixty  had  been  re- 
mitted from  Rhode  Island,  on  account  of  which  he  drew  the  sum 
of  fonr  thousand  dollars,  and  the  remainder  were  purchased  for 
his  account  by  Mr.  James  D'Wolf  Jan.;  and  at  the  same  time 
he  was  indebted  to  Mr.  James  D'Wolf  Jun.  a  considerable 
amount. 


Digitized  by 


Google 


480  8UPR£M£  COUn*. 

Mr/Georee  D'Wolf  also  tettifiedT that  the  sagart  to  be  ship- 
ped  were  to  be  on  his  accounV  •nd  npt  on  that  of  the  plamtuT 
in  error— that  the  agreement  with  BCr.  Jarnds  D'Wolf  w;as  that 
the  proceeds  of.  the  niegotlatiott^  of  the  adrance  shoald  be  re- 
mitted to  him,  and  upon  this  Terbal  agreement,  Mr.  James 
D'Wolf  grunted  his  signature  to^.the  letter  of  the  15th  of  No- 
Tember  1825.  Mr.  James  P'Wolf  afterwards  wrote  to  the 
witness,  that  he  should  decline  to  make  the  shipment  in  ques- 
tion, until  he  should  receire  the  remittances  agreed  upon. 
When  the  4etter  was  first  presente^t  Mr*  James  D'Woli  de- 
clined signingit, deferring  itto  the  next  morning,  when  he  should 
Het".  *Mr.  Bull ;  and  it  was  signed  the  neilt  morning.  That  the 
letter  or  meroiorandum  of  agreement,  had  for  its  sole  object 
the  shipment  ot  the  sugars  to  Marsdlles,  that  market  b&ng 
preferred  to  New-York;  and  to  place  in  the  hands  of  Mr.  James 
D'Wolf  Jun.  the  proceeds  of  the  bills,  in  order  to  fiirther  the 
shipment;  and  not  with  reference  to  accounts  existing  betweefi 
him  and^the  plaintiff  in  error;  and  that  the  plaintiff  in  error, 
knew  the  defendants,  and  particularly  Mr.  Belknap,  in  the 
transaction  as  stated. 

Mr.  George  D'Wolf  also  suted  in  his  evidence,  that  lie  did 
not  know  that  Mr.  Belknap  tras  acquainted  with  the  circum- 
stance that  the  proceeds  or  the  bills  were  to  go  to  the  plain- 
tiff in  error;  or  with  the  state  of  accounts  between' him  and 
Mr.  James  D'Wolf  junior. 

Evidence  was  also  given  to  show,  thut  the  plaintiffi  below 
carried  on  business  in  Marseilles,  in  Fnmce,  and  that  all  cS 
the  said  parties,  with  the  exception  of  Mr.  BeOmapy  were  na- 
tive shbjects  of  France;  and  that  Mr.  Belknap  was  a  native* 
citizen  of  the  United  States,  had  resided  some  years  in  France, 
and  now,^  always  consideriiig  Boston  as  his  home,  resided  U 
Boston;  where  he  lodged  in  a  boarding-house,  in  which  he' 
hired  rooms  by  the  year;  imd  was  understood  to  pay  taxes  in 
Boston;  his  letters  of  business  were  addressed  to  Boston;  and 
he  was  absent  from  there  in  the  United  States^  occaitonally, 
for  the  purposes  of  transacting  budness  for  the  firm  in  Mar- 
seilles. 

Soon  after  the  negotiation  of  the  15th  November,  Mr;  Georse 
D'Wolf  became  insolyent,  and  at  the  time  of  his  failure  he 
was  largely  indebted  to  the  plaintiff  in  error.  Being  thus 
embarrassed  he  addressed  to  Mr.  Belknap  the  following  let- 
ter:— 

BritMj  R.  I  97ih  Be^mberj  1885. 
M.  A.  E.  BaLKXAT. 

Dear  Sir, 
I  am  in  receipt  of  yours  of  the  23d  instant^  and  note*  its 
contents.   Owing  to  my  embarrassments,  the  Magnet  which  I 
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had  wrote  you  vould  proceed  to  New- York  to  take  the  sugar*, 
which  Mr.  James  D' Wolf  junior  was  to  ship  to  your  house  in 
Marseilles,  will  not  fp  on*  You  are  therefore  at  liberty  to  make 
any  arrangements  with  him  you  may  think  proper,  for  the  in- 
terest of  all  concerned.  I  am  extremely  sorry  that  vou  met 
with  an  accident  to  prevent  your  visiting  me^  as  it  wotrld  havt* 
afforded  me  much  pleasure  in  seeing  you. 
Believe  me  very  truly  your  friend, 

GsOHOtf  D'WOLF. 

Which  letter  was  upon  the  27th  day  of  December  1825 
shown  to  the  plaintiff  in  error,  by  Mr.  Belknap ;  and  a  copy  ol 
the  same  was,  upon  the  3d  of  January  1826,  delivered  to  him 
enclosed  in  the  following  letter  >—; 

^euhVarkj  January  Sd  182G. 

Me.  Jamss  D'Wour  Junior,  New-York. 

Siiw-I  enclose  you  a  copy  of  a  letter  which  I  yesterday 
received  from-  Mr.  George  D'Wolf,  of  Bristol  Rhode  Island. 
In  pursuance  of  the  authority  given  me  by  him,  I  shall,  with* 
out  delay,  engage  and  provide  a  vessel,  on  board  of  which  1 
shall  require  you  (accoitling  to  your  contract  of  the  15th  No- 
vember last,)  to  ship  for  account  of  Mr.  George  D'Wolf  five 
hundred  boxes  white  Havana^  sugar,  consigned  to  Messrs.  Ka« 
baud,  Brothers  8c  Co.,  Marseilles. 

Your  obedient  servant, 

A.  E.  Brlknap. 

On  the  4tb  January  1826,  Mr.  Belknap  addressed  the  plain- 
tiff in  error,  in  the  following  terms:— > 

New-Varh  Japmry  4th  1826. 
Mr.  James  D'Wolv  Junior,  New- York. 

Sir-^In  pursuance  of  the  nodcci  gave  you  in  my  letter  of 
yesterday,  I  have  engaged  the  American  brig  Quito,  Captain 
iVing,  now  lying  at  Fly  Market  wharf,  in  this  city,  for  the  pur- 
pose of  receiving,  on  freight,for  Mar^illes,five  hundred  boxes  of 
white  Havana  sugar.  The  Quito  is  a  good  staunch  vessel,  and  is 
now  ready  to  receive  the  sugar.  I  therefore  require  you  to  ship 
on  board  of  her  for  account  of  Mr.  George  D'Wolf,  of  Bristol 
R.  L  five  hundred  boxes  of  white  Havana  sugar,  consigned  to 
Messrs.  Rabaud,  Brothers  S^  Co.  of  Marseilles,  according  to 
your  tontract  of  15th  November  last.  Herewith,  is  a  copy  of 
a  letter  I  addressed  to  Mr.  George  D'Wolf,  on  the  2Sd  of  De- 
cember last,  his  answer  to  which  I  showed  you  yesterday;  at 
the  same  time  I  gave  you  a  copy  of  it.  If  yoii  prefer  to  ship 
the  sugar  in  any  vessel  other  than  the  Quito,  I  have  no  objcc- 

Vol.  I.  3  P 
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tipii)  provided  yf  u  will  designate  the  vesBel,  and  ^ve  notice  to 
me  immediately^  and  make  the  shipnient  without  delay. 
Yoar  obedient  servant, 

A.  E.  Bblkkap. 

To  this  letter  the  plaintiff  replied  as  follows. »— 

New-Fork,  January  5ih  1826i 
Mb.  A-  E.  Belkkap. 
Sip^In  answer  to  your,  letter  of  the  4th  itistdtot,  I  have  mere 
ly  to  say,  that  whenever  Mr.  George  D'Wolf,  or  any  person 
authorized  by  him,  will  pay  me  for  five  hundred  boxea  of  Ha- 
vana sugar,  I  will  ship  the  same,  consigned  to  Messrs.  Ra- 
baud,  brothers  Sc  Co^  at  Marseilles. 
Your  obedient  servant, 

Jambs  D'Wolf  Jun. 

Evidence  was  also  given,  that  the  brig  Quito  was  engaged 
early  in  Januai7  1826  by  Mr.  Belknap  to  carry  the  sugar  to 
Marseilles,  that'  sfie  was  a  competent  vessel  for  the  purpose, 
an^  that  the  freight  to  be  paid  for  the  transportation  of  the 
sugar  was  the  usual  and  tustomary  <:harge  for  the  saiyie. 

The  plaintiffs  in  error  obje<ited  at  the  trial  to  the  reading  of 
Ijie  letter  of  27th  December  1825,  from  George  D'Wolf  to  Mr. 
Belknap,  i^hich  objecUon  was  overruled  by  the  Court. 

On  the  part  of  the  plaintiffs  in  erH>r,at  the  trial  of  the  cause 
before, the  Circuit  Court,  Frederick  G.  Bull  was  intfoduced  as 
a  witness,  whose  testimony  is  stated  in  the  bill  of  exceptions 
tb  have  been  given  as  foll9ws^— 

That  he  is,  and  for  nine  years  past  has  been,  a  confidential 
clerk  in  the  employment  of  the  said  James  D'Wolf,  junior; 
that  he  was  present  at  the  counting-room  of  the  said  defend- 
ant on  the  15th  day  of  November  1825,  when  the  interview 
mentioned  and  described  in  the  said  deposition  of  the  said 
Georg-e  D'Wolf  took  place,  between  the  said  George  D'Wolf, 
the  said  Andrei  £.  Belknap,  and  the  said  James  D'Wolf, 
junior;  that  the  said  George  D'Wolf  and  Andrew  E.  Belknap 
came  into  the  counting-room  on  said  15th. day  of  November  in 
company,  and  were. conversing  together;  that  they  there  found 
the  said  James  D'Wolf,  junior,  and  the  witnes?;  that  after 
some,  little  time  had -elapsed,  the  said  James  D'Wolf,  junior, 
and  the  witness,  withdrew  into  an  inner  apartment  or  adjoin- 
ing room,  and  were  in  a  few  minutes  followed  by  the  said 
George  D'Wolf,  and  the  said  Andrew  E.  Belknap;  that  while 
the  said  Andrew  £.  Belknap  and  the  sud  George  D*Wolf 
were  hi  conversation,  the  latter  addressed  a  question  to  the  said 
James  D'Wolf,  juniori  and  asked  him  how  much  five  hundred 
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boxes. of  sugar  would  bring,  or  amount  to,  at  some  specified 
price;  that  the  said  James  D'Wolf,  junior  turned  to  the  wit- 
ness^ and  asked  him  to  make  the  calculation ;  that  the  witness 
did  make  a  hasVjr  calculation,  and  gave  for  answer,  ^^  about  se- 
venteen thousand  dollars;"'  that  he  heard  no  proposition  made 
by  the  said  James  D'Wolf,  junior,  to  the  said  Andrew  £.  Bel- 
knap, nor  by  the  said  Andrew  £.  Belknap  to  the  said  James 
D'Wolf,  junior,. nor  any  conversatioiv  between  the  said  Belknap 
and  the  said  defendant  of  any  imjloi^tance,  although  he  thinks 
that  tlie  said  defendant  did  speak  to  the  said  Belknap  once  or 
twice  during  the  said  interview;  that  the  said  James  D'Wblii 
junior,  appeared,  so  far  as  the  witness  observed,  to  take  little 
or  no  interest  in  the  conversation  or  business  which  was  going 
forward  and  taking  place  between  the  said  George  D'Wolf  and 
the  said  Andrew  £.  Belknap;  that  during  the  time  of  said  con- 
versation and  interview,  (which  occupied  not  more  than  ten  or 
fifteen  minutes,)  the  said  James  D*Wolf,  junior,  left  the  count- 
ing-room for  a  short  time  and  returned;  that  the  said  James 
D'Wo)f,  junior,  is  in  the  habit  of  communicating  all  matters 
of  business  to  the  witness,  and  consulting  him  concerning  the 
same,  and  the  witness  does  not  think  it  at  ^1\  probable,  that  the 
said  James  D'Wolf,  junior,  would  have  made  any  contract  or 
agreement  with  the  said  Andrew  £.  Belknap,  either  at  that 
time  or  any  other,  without  the  knowledge  of  the  witness;  that 
the  said  James  D'Wolf, Junior,  during  part  of  the  time  of  the 
said  interview,  was  walking  about  hi's  counting-room,  while 
the  said  Gteorge  D'Wolf  and  the  said  Andrew  E.  Belknap 
were  conversing  together,  and  at  one  time  came  up  to  the  wit- 
ness and  addressed  some  remarks  to  him;  that  the  witness  was 
writing  at  the  desk,  and  occupied  in  his  own  affairs  of  busi- 
ness, and  did  not  pay  very  particular  attention  to  the  conver«< 
sation  of  the  said  parties;  that  the  defendant  and  Belknap 
might  have  conversed  on  the  subject  of  the  sugar  without  the 
witness  knowing  it;  and  the  witness  would  not  undertake  to 
say  that  an  agreement  by  the  said  defendant  with  the  said 
plaintiff  might  not  have  been  made  without  the  knowledge  of 
the  witness;  that  the  witness  does  not  know,  that  .the  said  An- 
drew £•  Belknap  knew  that  the  proceeds  of  said  bills  were  to 
have  been  remitted  to  the  said  defendant,  by  the  said  George 
D'Wolf,  before- the  said  defendant  was  bound  to  ship  the  said 
sugar;  that  the  said  Greorge  D'Wylf  was,  on  the  15th  day  of 
Kovember  18S5,  and  for  a  long  period  anterior  thereto,  and 
ever  since  has  been,  largely  indebted  to  the  said  James  D'Wolf 
junior;  that  the  sum  of  thirteen  thousand  dollars,  for  and  oii 
account  of  the  five  hundred  boxes  of  sugar  mentioned  in  the 
said  deposition  of  George  D'Wolf,  was  never  paid  by  the  said 
George  to  the  said  defendant,  and  never  came  into  his  hands : 
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that  George  D^Wolf  did,  on  or  almtf  the  QSd  day  of  Nouembf/ 
1825,  remit  to  the  defendani,  his,  George  D'WW's,  draft  for 
six4hou8and  dollars,  on  Isaac  Clapp,  of  Boston,  at  three  days' 
sight,  and  a  check  upon  the  United  States'  Branch  Bank  at 
New- York,  for  one  thousand  dollars;  wfUcIi  said  -drrft  and  check 
H'ere  both  paid,  and  the  amount  thereof  received  by  the  said 
Janies  D*Wolf,  junior:  that  the  said  George  D'Wolf  did  also, 
shortly  after,  transmit  to  the  defei\dant,  his,  the  said  George 
P'Wolf 's  draft  upon  the  said  Isaac  Clapp,  at  thirty  days'  sight, 
for  seven  thousand  dollars,  which  was  received  by  the  defend- 
ant, but  was  never  paid,  either  by  the  acceptor,  the  said  Isaac 
Clapp,  or  the  drawer,  the  said  George  D'Wolf;  but  the  same 
was  protested  for  non-payment,  and  still  ixmains  due  and  un- 
paid. 

The  counsel  for  the  defendant  below,  then  offered  to  prove  by 
>|r.  Bull,  that  there  was  an  express  understanding  and  agree- 
ment between  the  defendant  and  George  D'Wolf,  at  the  time 
the  said  letter  of  the  15th  of  November  was  signed  by  the  de- 
fendant, that  the  latter  f^hould  furnis  i  the  defendant  with  the 
funds  necessary  for  the  purchase  of  said  sugar,  before  the  said 
defendant  would  be  under  any  obligation  to  ship  the  same. 

This. testimony  was  not  permitted  to  go  to  the  jury;  the 
Court  stating;  that  **  tlie  defendant  below  could  offer  no  testi- 
mony to  the  jury,  of  any  arrangement  between  him  and  George 
D'Wolf  relating  to  the  funds  for  the  pa3rment  for  the  sugar, 
unless  it  should  also  appear  that  Mr.  Belknap  was  party  thereto, . 
or  that  the  same  was  brought  to  his  knowled^"  The  counsel 
for  the  defendant  below  excepted  to  this  opinion. 

The  defendant  below  also  gave  in  evidence  on  the  trial,  the 
following  letter,  containing  matter  contradictory  to  the  testi- 
jnony  of  George  D'Wolf. 

Boston,  November  28/A,  1825. 

Mr.  James  D'Wolf,  Junior. 

Dear  Sir, 

I  send  you  my  draft  on  Mr.  Clapp  for  86000,  at  three  days' 
bight,  as  he  cannot  get  any  drafts  or  checks  on  New- York, 
having  tried  all  the  banks  and  l^rokers;  he  has  not  sold  the  ex-r 
change,  or  any  part  of  it  as  yet,  but  thinks  fae  can  in  three  ^r 
four  days.  Last  sales  19i  cents ;  money  revj  scarce ;  the  New- 
Yorkers  have  sent  on  a  great  deal  of  paper ;  banks  stopt  dis- 
countings  He  will  remit  you  the  balance  as  soon  as  he  aellft 
then,  if  a  draft  can  be  procured;  or  otherwise  will  authorize 
you  to  draw  on  him  for  the  balance.  I  enclose  a  check  on  the 
Branch  for  glOOO,  making  S7000  which  credit  this  account. 

I  am  yQur  friend  and  obedient  servant, 

Geoegb  .  D'Woi.F» 
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The  case  was  arg:aed  bv  Mr.  Ogden  and  Mr.  Jonathan  Pres- 
cott  Hall  for  the  plaintiff  in  error,  apd  by.  Mr.  Webster  and 
Mr.  Charles  C  King  for  the  defendanu.* 

*  Tb6  fbllowmg  ehafge  was  delivered  by  Mr,  Jiiatke  Tabxnoir  to  the 
jwy— 

Tlus  case  is  of  connderable  importancj*  in  point  of  amount,  and  mav  be 
considered  as  a.atruggle  between  two  innocent  ])artiea  to  rhxow  off'  trom 
their  own  aboulden  a  loss  wh^ch  must  fall  upon  one  or  the  other,  by  reason 
of. the  fiiiloi^  of  Georffe  D*Wo(f.  In  such  caaea,  it  is  reaaonablc  to  expect 
that  each  party  will  urge  with  great  zeid  the  points  relied  on  to  effect  his 
object.   . 

It  bss  been  disdnctly  stated  by  the  courbel,  that  situated  as  this  cause  is, 
it  is  not  probable  that  a  decision  here  wtil  put  an  end  to  t^e  controversy,  hut 
that  it  wiU.be  carried  to  the  Supreme  Court  of  tlie  tJnited  States;  and  to 
«nablie  tbe  parties  to  avail  themselvea  of  tlieir  rights  in  this  respect,  and  to 
take  ezceptiona  to  the  opinion  I  may  express,  it  may  be  necessaiy  for  me 
not  on^  to  be  explicit,  but  to  repeat  in  some  measure  what  I  have  already 
had  occasion  to  say  in  dii^oaing  or  the  nation  for  a  nonsuit. 

The  result  in  the  present  cascLwill  depend  prindpally. upon  jthe  quesdona 
of  law  which  are  involved,  and  with  Which  you  have  no  concern.  Some  of 
these  questions  are,  liowever,  so  connected  with  facta  which  it  ia  your  pro- 
,  viiice'to  dttidet  and  for  the  purpose  of  enabling  the  parties to-avail  theni> 
selvcr^whsktever  exceptions  they  may  have  to  uke,  many  remarks  may  be 
made  in  the  ooiuve  of  my  charge  to  ypot  which,  in  strictness,  are  sot  to  be 
addressed  to  a*jui:y. 

The  first  question  srimng  is,'  whether  the  plaintiffs  have  shown  them- 
selves  endded,  under  the  Constitution  and  Laws'of  the  jDTnited  States^  to 
CQiBe,.into  thb  CouH  to  prosecute  their  action.  It  has  not  been  denied  but 
:  that  all  the  pbdntifft  except  Belknap  are  aliena,  and  have  a  right  to  brinig' 
their  suit  in  thia  Court*  Tne  declaration  avers,  tlikt  Belknap  is  a  citizen  of 
die  atate  of  BCaasachusetts^  and  it  is  contended  on  the  part  of  the  defeadsa^ 
that  this  everment  haa  not  been  proved. 

'  Erom^the  evidence,  it  appears,  that  Belknap  was  either  bom  in  Boston* 
or  removed  there  yr.ih  his  nthec^  at  a  very. early  age,  from  NewAunpahht^ 
aod.continued  to  live  in  Boston  until  he  went  tb  fVaiice,  where  he  remained 
ten  or  twelve  year%.when  he  returned  to  B^^ston.  That  he  is  an  unmsined 
nan,  having  no  &mily « lives. at  locWingS)  haa  rooms,*  as  one.of  the  witnesses 
uifderB6i)bd,  hired  by  the  year,  and  is  ^ere  abou|  two-thirdaof  the  tioM.; 
There^due  of  theUme  he  ia  a^feiit  on  busineas.of  the  firm  of  which  he  is 
a  pslftner,  principally  in  New<rYbfk  and  Philadelphia,  sjid  other  cidea  of  the 
VJufcd  States:  One  of  the  •witnesses  .testifi^  that  on  oni^  occasion  he  went' 
with  Um;  to  townineeting  to  vote  at  an  election,  W  did  not  aee  hun  voSe» 
but  Kuidorstond  be  went  there  for  that  pu^p<0se.  XH  the  witnesses^  in  answer 
to  the  ipaneral  question,,  where  .waa  the  home  of'  Belknap,  say  it  waa  at 
IMtpn,  that  thcj;  should  address  him  a^  that)>kpe  Sa  his  pkce  of  residence 
ifthey  did  not  know  of  hia absence.  That  lettets  ftom  abioad  are  addressed, 
to  him  at  that  place.  These  are  the  leading  and  prinapal  frcta  in  evidence 
sa  to  Bi^km^'S  being  a  i^tizen  of  Maapachosetta..  That  bet  is  a  ddzen  of 
the'  Vnited  Statea  cannot  be  queationed  \  and  i^  a  citizen  of-  any.  paiticttlar 
Slater  within  the  aenae  aiid  meaning  of  the  Constitution  and  Law;  it  musk 
^of  Msasachusetts.  No  evidience  haa  been  offered  to  raise  a  doobt  on 
thk  point.  "Whenever  ab^nt  from  Boston  it  was  temporarily,  and  on  the 
^•"-'-l  of  the  ^hantifftf ;  and  to  deprive  an  American  citiisen  oi  the  right 
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Mr.  Hair  and  Mr.  Ogden  for  the  pluntiff  in  errpr. 
The  defendants  in  error  brought  an  action  of  oB^ump^  in 
the  Court  below,  against  the  plaintiff  in  error,  founded  upon  a 

of  suinip  in  this  Court,  on  the  ffround  of  his  not  beinfjp  a  citizen  of  any  parti- 
ciilar  state,  there  ought  to  be  vciy  strong  evidence  rthis  being  a  mere  wan- 
derer without  a  home.  Belknap  does  npt  appear  to  stand  in  tliis  situation. 
His  don^icil,  his  home,  a^  permanent  residence,  may,  with  tlie  greatest 
propriety,  be  said  to  be  in  Boston.  There  is  no  pretence  that  this  was 
merely  colourable,  for  the  purpose  of  qualifying  himself  to  bring  this  acr 
tion ;  and  to  deprive  him  of  that  privilege  would  be  extending  this  disa- 
bility beyond  the  reason  and  policy  of  the  law.  The  facts  in  relation  to 
Belknap  do  not  appear  to  be  m  dispute  so  far  as  I  have  understood  them  i 
and  if,  according  to  your  understanding  of  the  evidence,  they  ,are  as  I  have 
stated,  the  averment  that  he  is  a  citiien  of  the  state  of  llaasiachusetts  b 
sufficiently  proved. 

2.  The  next  inquiiy  relates  to  the  merits  of  the  cause,  and  embjaces  the 
main  question  upon  which  the  rights  of  the  parties  must  be  decided. 

I1)e  action  is  rounded  on  a  special  contract  afleged  to  have  been  entered 
into  b  the  defendant,  and  which  he  has  not  complied  with.  The  declaration 
contains  several  counts,  in  which  the  cause  of  action  is  in  some  respects 
laid  in  different  ways,  but  ia  substantially,  that  the  defendant,  in  considera- 
tion that  Belknap  would  authorize  George  D'Wolf  to  draw  on  the  plain- 
tiffs for  one  hundred  thousand  francs,  undertook  and  promised  to  ^p  ftr 
account  of  Geoige  D'Wolf,  on  board  such  vessel  as  he  should  direct,  five 
hundred  boxes  of  white  Havana  sugar,  consigned  to  the  plaintiflSi  in  this 
cause,  accompanied  with  the  neceqs^y  averments  and  allegaUons  of. 
breaches.  Ana  the  great  Question  is,  whether  this  contract  has  been  proved 
by  such  evidence  as  to  makeitjegally  binding  on  the  defendant 

The  letter  of  the  15th  of  November,  1835,  from  George  D'Wolf  to  the 
defendant,  requesting  him  to  ship  for  his  account  five  hundred  boxes  of 
white  Havana  sugar,  consigned  to  the. plaintiffs,  and  underwritten  by  the 
defendant  **  agrted  to^**  is  the  pnndpal  evidence  in  this  cause  to  estabfish 
the  contract. 

It  is  said,  that  this  letter  under  the  statute  of  Frauds,  does  not,  on  itsftcc, 
contain  any  binding  contract  on  the  part  of  the  defendant,  and  that  the  de* 
fects  oannot  be  supplied  by  parol  evidence.  This  objection,  I  think,  can-* 
not  be  sustained.  The  fint  question  to  be  settled,  and  which  is  matter  of 
fact  for  your  determination,  is,  whether  tb^  arrangement  between  Belknap 
and  Geoi|^  D'Wolf,  as  to  the  'authority  to  draw  on  the  house  in  Marseilles 
on  the  shipment  and  consignment  of  five  hundred  boxes  of  sugar,  and  the 
undertaking  of  the  defencUnt,  were  made  and  entered  into  at  .one  and  the 
same  time,  so  as  to  form  one  entire  transaction.  The  evidence  on  this  point 
rests  principally  on  the  d^pontion  of  George  D'Wolf.  For  although  Mr. 
Bull  did  not  hear  the  defendant  assent  to  the  arrangement,  yet;  from  bisowtf 
statement,  such  an  arrangement  or  cpntmct  might  have  been  entered  into 
by  the  defendant  without  his  hearing  it  i  it  is,  Uierefore,  at  most,  but  a  ne- 
gative kind  of  evidence,  and  ought  not  to  outweigh  the  positive  testimonv 
of  George  D'Wolf,  unless  he  'is  discredited  in  some  way,  of  which  you  will 
judge.  His  testimony  is  in  writing,  and  will  be  submitted  to  the  jury  when 
they  withchaw  to  make  up  their  verdict.  They  will  read  and  judge  for 
themselves.  I  understood  him  to  sav,  that  the  defendant  was  with  him 
when  they  first  met  in  Wall  street,  and  had  some  convemtion  about  the  au- 
thority to  draw,  and  the  shipment  of  the  sugar,  he,  iveoige  D'Wolf,  then 
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9peeud  agreement;  they  are  therefore  bound  to  prove  the  con- 
tract stated  in  the  declaration,  expressly,  as  laid.  This  is  a  car- 
dinal rule  in  pleading,  ^nan.  JL  Bay.  735.  Hockin  vs.  Cooke, 

stating  to  Belknap  that  he  had  between  three  and  four  hundrad  boxes  of 
the  sugar  tlien  in  the  defendant's  possession  $  that  a  time  was  appointed  to 
meet  at  the  defendant's  counting-house  to  negotiate  further  on  the  sub- 
ject ;  that  9uch  meeting  did  take-place,  and  the  agreement  then  concluded, 
as  contained  in  the  letter  of  the  15tb  of  November,  1835.  The  Consideration 
for  this  undertaking  was  the  authority  given  by  Belknap  to  George  D'Wol( 
to  draw  on  the  plaintiifs  for  a  hiuidred  thousand  francs.  Thu  consideration, 
it  is  true,  although  fully  proved,  it  not  expressed  in  the  written  contract. 
And  one  question  is,  whether  it  can  be  supplied  by  parol  evidence )  and  I 
think  it  may,  if  4he  undertaking  of  the  defendant  was  entered  into  at  th« 
name  time  witli  that  between  Belknap  and  George  tPWolf,  so  as  to  form  one 
enlire  transaction.  This  evidence  does  not  in  any  manner  contradict  the 
written  agreement^  but  is  perfectly  consistent  with  it    As  between  the 

Silaintiffs  and  George  D'Wolf,  the  consideration  might  clearly  be  supplied 
y  parol  proof ;  and  if  the  uiKlertaking  of  the  defendant  was  &t  the  same 
time,  tt« required  no  consideration  moving  froni  the  plaintiffs  to  him  ;  the 
connderation  to  Qcorre  D' Wolf  was  sumcient  to  upnold  and  support  the 
contract  of  the  defen£int.  The  undertaking  of  the  defendant  to  ntfkfiihe 
shipment,  was  certainly  the  principal,  if  ndt  the  sole  consideration  upon 
which  .Belknap  authorized  the  drafts  on  the  plaintiffs;  for  Geoige 
D'Wolf  says  expressly,  that  he  does  not  believe  the  authority  would  have 
been  given  without  such  undertaking  by  the  defendant ;  so  tKat  it  might  be 
urged  with. great  force  that  the  whole  credit  was  given  and  rested  on  the 
engagement  of  the  defendant  to  make  the  shipment.  If  the  contract  iff  the 
defendant  was  entered  into^it  the  counting-house  at  the  time  mentioned,. it 
is  of  no  consequence  that  tlie  letter  was  not  signed  until  the  day  after.  This 
was  only  reducing  to  form,  and  putting  into  the  shape  agre^  upon,  and 
consummating. the  arrangement,. and  would  have  relation,  as  betv^e<en  these 
parties,  to  the  time  when  the  agreenieiit  was,  in  p<Mntof  ftct,  entered  into. 

But  if  I  sliould  be  mistaken  in  tills  view.of  the  evidence,  and  the  jnr\' 
diould  be  of  opinion  that  the  contraat  between  Belknap  and  George  D'Wolf 
was  completed,  and'iinconnected  with  the  engagement  of  the  defendant, 
before  he  undertook  to  make  the  shipment  and  consignment,  then  the  evi- 
dence is  not  sufRctent  to  maintain  the  present  action.  It  would  then  be  a 
collateral  undertaking  made  subsequent  to  the  principal  contract,  and 
would  require  some  other  consideration  than  that  wnich  supported  the  prin- 
cipal contract  Whether  it  is  indispensable  that  such  consideration  should 
be  expressed  in  the  written .  amement  or  not,  it  is  unnecessary  to  decide, 
be^aMse  no  such  consideration  has  been  provec^  if  it  was  admissillle  to  sup- 
ply it  by.  parol  evidence^ 

3.  It  is  said  in  the  next  place,  that  the  plaintiifs  have  &iled  in  establish- 
ing a  right  to  recover  in  this  action,  by  reason  of  a  variance  between  the 
allegation  in  the  decbration  and  the  proof  in  support  of  it,  in  relation  to  the 
letter  of  advice  from  Belknap  to  his  copartners,  apprizing  them  of  his^  hav- 
ing authorized  the  drafts^of  George  D'Wolf.  The  declaration  alleges,  "  that 
in  consideration  that  tlie  plaintiifs  would  authorize  George  D'Wolf  to  draw 
upon  them  for  one  hundred  thousand  francs^  the  defendant  undertook  and 
promised,  &c.'^  .But  that  the  written  authority  shown  in  evidence  was  in- 
Dlank  as  to  the  sum  to  be  drawn,  and  that  in  this  consisted  the  variance. 

This  letter  being  in  blank,  cannot  be  set  up  as  a  variance  between  the 
allegation  and  the  proof.   The  dedantion  does  not  sUte  that  the  authority 
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4^7!  J7.,  314.  ..The  plaintiffs  miMittin  the  first  .place,  (roTe^t 
promise  from  the  defendant  to  the  plaintiffs,  and  then,  any  coo* 
sideration  of  benefit  to  tb^  deifendanti  or  of  injury  to  the  pfaiii- 
tiffs;  moying  between  the  paftiei^  will  sustain  the  promise.  (1 
HoB.JSbr.G.) 
It  is  admitted  by  the  learned  Judge,  in  his  charge  to  the  jury, 

WBi  in  writings  tit  refer  in  any  way  tQ  the  letter  in  qaesdon  i  and  Geofge 
lyWolf  awean  that  he  was  authqmed  to  draw  on  tha  plakitiffa  for  pne 
faondred  thousand  inuida.  That  in  punuanoe  of  such  Mitbority  he'^  draw 
iq>on  them  for  that  aum,  and  hb  bills  were  aooepted  and  paid.  .  The  drafts 
which  aocoiiipaiiied  the  letter  of  ad^iee  ahowad  the  aniount»  and  the  btOs 
having  been  paid,  the  bUnk  ia  of  no  impoHanoe  In  the  present  action. 

4.-  Tlve  nelt  inquiry  is^  wbetlier  any  Teiael  was.deaignatcd  to  receire  the 
sagam  according  to  the  tehna  of  the  agreement.  By  the  contract,  the  au< 
gan  were  to  be  ahippod  On  board  aiich.Tetel  aa  Geoiige'D'Wolf  abdold  di- 
rect He,  having  beoqme  inaolventy  wrote  a  kittec  to  Belknap^  authoriaiag 
him  to  midEe  axtansement  with  uie  defendant  on  thia  aiibjeot^  and  .to  desig- 
nate the  reiael ;  which  he  accordingly  did*  and  gaye  notice  thereof  to  the 
defendant^  and  demanded  the  shipment  of  the;  sugars.  This  was  amply  auf. 
ficient.  The-authoHly  reserved  to  Georj^  D*  Wolf,  to  direct  in  what  Teasel 
the  shipment  should  be  made,  was  for  his  benefit,  which  he  might  wmire. 
He  was  not  bound  t>ersonaIIy  to  designate  sodh  resael  i  he  might  do  thia  by 
lus  agent,  and  the  authority  given  to  Belknap  waa  conatttutmg  hhn  soch 
agent  for  that  purpoae-f  and  uie  act  of  Belknap  m  tfaiareqiect,  was,  in  judg- 
ment of  biw,  the  act  of  Oeoige  D' Wolf «  and  it  ia  m  proof,  that  the  vessel 
designated,  was  in  eyery  respect  fitted  for  the  purpose.  .  ^or  ^f^*M.^y  ob- 
jection made  by  the  defendant  at  the  time  on  this  ground  i  but  he  dedintod 
making  the  ahipment,  bepauae  George. D'Wolf  had  not  furnished  him  with 
funds  to  purchase  the  sugarsc  and  the  objection  that  the  vesael-wa^ not  de- 
signated by  George  D'Wolf  cannot  now  be  set  up.  The  act  of  1^  .agettt 
was  hia^act,  and  the  evidence,  therefore,  folly  supports  the  contract  as  laid 
in  the  declaratiofi. 

5.  The  only  remaining  question  is  as  to  the  rule  by  which  the  damai 
are  to-be  ascertained.  Vpon  this  subject  much  of  ihe  evidence,  whkh  I 
heen  introduced  on  the  part  of ; the  pmntifTs,  and  the  varioOs  csdlaiatca  mi 
cJaqtfationa  which  have  been  subnutled  to  the  joiy»  mar  be  eiitM|y  laid 
saii^  aceofdins^  to  the  view  which  I  have  taken  of  the  ques^.  J  oonsvrwitfa 
the  defendant^  counsel  on  tfab  point,  that  the  measure  of  damages. naist 
be*  the  value  of  the.  sugars  in  New-Tork,  at  the  tilae  of  the  breaoi  of  Iho 
contmct  by  the  defemuint,  in'sefosing  to  n^ke  the  shipment  aooonfing  tb 
hb  contract.  If  thia  was  a  qoesdon  between  Geoige<L  B^Woff  and  the 
pUintifi%  for  settling  the  account  of  the  procte^ds  of  !tbe  sugais,  had  th^ 
been  shipped,  it  migbt  have  required  the  application  of  diiferent  principles: 
But  the  breach  of  the  contract  ott  the  part  of  the  defendant,  conaMb  In  Utit 
making  the  shipment  and  consignment  acconhng  to  his  ondertakiiig^.  He 
did  qot  undertake  to  deliver  the  sugars  to  the  pfadntiffa  ptMuwfimL  He 
had  nio  concern  with  the  transportation  or  the  expenses  iiiciden^  tfieretow.  If 
he  had  shippetl  the  sugarson  board  the  vessel  dedgnated,  coniigiked  to  tbd 
pkuntiiTs^  nia  bontrsct  would  haye  been  complied  with.  Hie  puontifls  s*« 
accordingly  entitled  to  lecovecth^  value  of  the  sugars  itt  Ijlew^Tork,  at  t&e 
-time  when  the  defendant  was  bound  by  his  contract  to  mm  the  shl|un^nt> 
This  amount  the  jury  will  ascertain  fh>m  the  evidenca  that  Has  beea  offeml 
them  on  that  sobject 
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that  <*  the  letter"  from,  Geo.  D* Wolf  to  the  defiendant,  dated 
November  15th,  1825,  and  upon  which  the  latter  subscribed 
the  words  <<  agreed  to^'*  is  the  prindpal  evidence  in  the  cause. 
This  letter,  we  say,  neither  proves,  nor  tonduca  to  prove  the 
promise  laid  in  the  declaration.  In  the  first  place,  the  plain- 
tiffs are  not  parties  Xo  the  contract  contained  In  the  writing; 
and  it  is  a  ec^eral  rule,  that  no  person  can  maintain  an  action 
of  a99wrip9Ui  upon  an  agreement  to  which  he  is  not  a  party; 
hi  in  such  case  there  can  be  no  contract  express  or  implied* 
Jordan  vs.  Jordan,  Cro.  EHz.  369.  Grow  vt.  Rogers,  1  Strange, 
592.    Bourne  v#.  Mason,  1  Vent  6. 

The  construction  to  be  put  upon  this  letter  is  matter  of  law^ 
and  it  ought  not  to  pass  to  the  jury  withont  explanation  from 
the  Court.  (1  7!  J?.  172.)  Thin  agreement,  tfwn  Ueface^  clevlf 
purports  to  be  a  contract  between  George  O'Wolf  upon  the 
one  part,  and  James  O'Wolf  jun.  upon  the  other.  The  words  of 
the  letter  are  to  be 'explained  according  to  thtirnaturalin^fart ; 
and 'we  are  not  to  go  in  search  of  con/ec^re^,  in  order  to  extend 
them,  when  the  meaning  conveyed  by  the  terms  of  the  jtgree- 
ment  is  evident,  and  leads  to  no  absurd  conclusion.  C9b//y  on 
Cknn.SrMor.  vol.  S,  107;  FawelmCon.  title  "  Interpreution." 
VaUePe  L.  of  N.  294. 

An  express  contract  isc  gathered  merely  from  the  words  of 
the  parties  themselves,  who  are  bound  to  know  the  meaning 
which  the  law  will  attach  to  express  words.  It  rests  on  no  un- 
certain inferences  of  the  probable  meaning  of  the  parties ;  but 
on  the  aciual  declaration  of  intention,  made  in  direct  termB. 
ChitHf  on  Com.  ^  Mar.  vol.  S,  pages  3  and  .4. 

**  The  letter**  judged  by  these  rules,  is  plainly  a  contract 
between  the  defendant  and  Geo.  O'Wolf  resthig  upon  a  cbnsi- 
deration  passing  between  Mem,  and  the  insertion  of  the  names 
of  the  plaintiffs  was  a  mere  direction,  as  to  whose  care  the  su- 
gar when  shipped  should  be  committed.  The  plaintiffs  are 
die  mere  agents  or  intended  bailees  of  Geo.  D' Wolf,  and  have 
no  apparent  interest  in  the  subject  matter  of  the  contract.  The 
agreement  is  plac^df  by  the  terms  made  use  of,  entirely  under 
the  control  or  Geo.  D-'Wolf^  who  has  the  power  of  designat- 
ing a  vessel  to  receive  the  sugar.  He  is  a  party  in  fact,  and  a  party 
in  interest,  and  by  complying  with  the  terms  of  the  agreement 
imposed  upon  Aim,  he  would  have  the  right,  and  the  eoie  right 
to  seek  an  enforcement  of  the  contract.  The  words  ^  for  my 
account,'*  contained  in  the  letter  prove  that  the  agreement  was 
nol  m%dt  with  nor /or  the  plaintiffs,  and  they  have  no  author 
rity  for  bringing  an  action  m  their  own  names,  for  a  violation 
of  the  contract 

-  This  position  n^ay  be  supported,  by  ani  analogy  draWn.  from 
bilU  of  lading.    A  bill  of  lading,  expressed  in  the  ordinary 
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rorm»  transfei^  the  property  absolutely  to  the  cor^ignu,  and 
he  becomes,  in  legal  contemplatioDy  the  owntr  of  the  goods. 
But  if  words  are  noiade  use  of  in  the  bill  of  lading*  which  show 
that  the  property  of  this  shipment  remains  in  ^e  consignor, 
and  that  the  consignee  is  the  mere  agent  or  fuctah  of  the  con- 
signor ;  then  no  action  for  a  violation  of  the  canirad  contained 
in  the  bill  of  lading,  will  lie  in  the  name  of  the  eontignee.  It 
must  be  brought  in  the  name  of  the  consignor.  If' the  rights 
of  the  consignee,  arising  from  advances  made  in  expeetatum  of 
the  consignment  are  violated,  he  has  no  remedy  upon  the  corip 
trad^  but  must  bring  trover,  or  go, into  a  Courtof  Equity.  Ev- 
ans vs,  Martlett,  12  Mod.  156.,  ChUty  on  Cknn,^  Mar.  vol.  3.  401. 
n*  2.  n.  5.  hotter  vs*  Lansing,  I  John.  215.  Davis  v«.  Jordan; 
5  BuftowSy  2680.  Sargeaut  vb,  Morris,  S  B.  ^  .^^  277. 

The  action  must  be  brought  in  the  name  of  the  party  who 
has  the  legal  interest  in  the  subject  matter  of  the  contract;  and 
a  mere  equitable  right,  if  any  exist,  will  not  support  an  action 
upon  an  express  agreement  to  which  the  plaintiffs  are  not  par* 
ties.   If  this  sugar  had  been  shipped,  it  would  have  been  ship- 

Sed  as  the  property  of  Geo.  D'Wolf,  who  would  have,  been  lia- 
le  for  freight,  insurance,  and  commissions.  The  property  would 
have  been  at  his  risk;  and  in  case  of  the  bankruptcy  of  the 
plaintiffs,  Geo.  D*Wolf  would  have  had  the  right  to  repay  to 
them  the  advance  received,  and  to  stop  the  ^oda  in  transitu. 

**  This  not  being  an  action  for  deceit  and  imposition,  but  on 
a  written  contract^  the  right  of  the.  plaintiffs  to  recover  is  mea- 
sured precisely  by  that  contl^act.''  Taylbe  vs.  Riggs,  \  Peters* s 
Reports  of  the  Decisions  of  the  S.  C.  1828,  post. 

2..  The  letter  upon  its  face,  is  plainly  a  contract  between  the 
defeifdant  uid  Geo.  D'Wolf,  It  is  not  negotiable,  and  the  de- 
livery  of  it,  therefore,  to  thte  plaintiffs  by  Geo.  D'Wolf,  gives 
them  no  authority  to  maintain  an  action  upon  the  agi*eement  in 
their  otim  nasnes.  This  instrument  bears  no  analogy  to  a  bill 
of  exchange:  not  being  made  payable  in  moruy  ssA  containing 
no  operative  words  of  transfer.  It  is  a  mere  executory  agree- 
ment to  sh^p  merchandise,  and  if  valid  would  only  subject  the 
defendant  to  damages  for  its  violation,  as  between  the  original 
parties.  (Smith  vs.  Smith,  2  John.  240.  Jerome  vs.  Whitney,  7 
John.  321.  Cooledge  vs.  Ruggles,  15JI^<.)  If  this  letter  or  or- 
der had  been  for  the  payment  of  money,  but  drawn  in  its  pre- 
sent restricted  form,  it  would  not  have  entitled  the  plaintim  to 
maintain  an  action  in  their  pwn  names  upon  the  acceptance  or 
special  contract.  No  instrument  in  the  form  of  a  bill  of  exchangie, 
was  ever  held  to  be  negotiable,  unless  in  some  substantial  form 
made  payable  to  order  on  the  face  of  it.  The  law,  as  laid  down 
in  the  case  of  Hill  vs.  Lewis,  {\  Salk.  133,)  has  always  been  ad- 
hered to.  (See  Girard  vs.  Da  Costa  et  aL  1  JJattas^  144.  Down- 
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ing  vi.  Backentoes,  3  Cames^  137.  Stephens  V8.  Hill,  5  i?ip.  Al 
P.  Oites,  a47.) 

3.  This  letter  being  a  contract  between  Geo.  D'Wolf  and 
the  defendant,  is,  as  between  the  original  parties,  muhmipadum^ 
for  the  want  of  mutuality  and  void.  George  D'Wolf  was  not 
bound  to  designate  a  vessel  nor  to  receive  the  sugar;  and  it  is 
a  universal  rule  that  a  contract  cannot  bind  one  party  and  not 
tlie  other.  ^^  A  promise  mtiy  be  voluntary,  but  an  agreement  to  be 
binding,  must  contain  a  mutual  engagement."  Lyon  va.  Lamb, 
Fea.anMer.  Ouar.  336.  1  BoO.  Ah.  23.  Chke  LitL  55,  a.  Doe  ve. 
Smith,  S  T.B.  438.  Clayton  w.  Jennings,  9,W.B.IL  706.  Payne 
vs.  Cane,  3  T.  R.  148.  Cooke  vs.  Oxley,  3  T.  R.  148.  Waine  vs. 
Warlters,  5  East,  16.  Kington  v#.  Phelps,  Peake*s  N.  P.  Cas.  9ST. 
Tucker  v«.  Woods,  IS/om.  190.  Parkhurst  v«.  Van  Cortlandt, 
I  John,  a  R.  282.  Jenkins  vf.  Reynolds,  3  Brod.^B.  13.  Woods 
vs.  Edwards,  19  John.  21 1.  McLemore  vs.  Powell,  12  TVhcat.  557. 
Si  Black.  Com.  447.  iFMb.  Eq.  383,  n.a.voLZj  129.  4  T.  R. 
764-5.  7  Ibid.  129-13L  7  Bro.  P.  C.  184. 

4.  But  if  the  agreement  be  not  void  for»want  of  mutuality; 
still  pajpment  of  the  value  of  the  sugar  to  the  defendant,  is  a 
condition  precedent  to  his  undertaking  to  ship,  clearly  implied 
from  the  face  of  the  instrument,  and  should  have  been  averred 
in  the  dedaration.  Chit.  Plea.  314-45.  1  Wm.  SamuL  3"Dno/e4 
qi  the  end.  Cw^  Dig.  iUU Pleader  C.  51.  1  T.  /?./645.  7  Bnd.  12L 
1  iSatcnd  319-320.  1  ^cu/,  203,  208, 619.  CoWpef  v^  Andrews, 
Hsbart,  41.  I  b.  Black.  S6S. 

5.  The  contract  of  the  defendant  relative  to  the  shipment  of 
the  su^^  was. entirely  in  writing,,  and  is  contained  in  the  letter 
of  November  15th  1825.  If  tlus  agreement  is  free  from  am- 
biguity, so  as  to  be  capable  of  «i  sensible  exposition  from  its  own 
therms,  without  reference  to  extrinsic  matters,  cf^Aort  the  instru- 
ment itself;  then  no  parol  evidence  can  be  introduced  to  vary 
the  terms  of  the  agreement,  or  lo  change  the  parties  thereto* 
Clarke  t^f.  Russell,  3  Dall.  421.  Qunnis  vs.  Erhart^  i  H.  Black. 
'^9.Cokerva.  GujyZBos.^PulL  565.  Thompson  V9.  Ketchum, 
SrJohn.  146.  Gilpins  vs.  Consequa,  1  Pet.  R.  87.  Dean  vs.  Mason, 
4  Om.  R-  The  N.  Y.  Ins.  Co.  vs.  Thomas,  3  John.  Cas.  1.  Jackson 
vs.  Croy,  1 2  John.  427.  1 1  Mass.  27.  2  Brow.  Ch.  ?19.  Peake's  Ev, 
117.  Vandevoort  vs.  CoL  Ins.  ,Co.  2  Caines,  155.  Mumford  vs. 
McPherson,  1  John.  Rep.  418.  Brigham  vs^  Rogers,  17  Mass. 
Powell  vs.  Edm.unds,  12  J?a«/,  10.  Jackson  vs.  Sill,  11/oAn.  216. 
^arkhurst  vs.  Van  Cortlandt,  I  /.  C.  R.  283.  Hampshire  V9. 
Pierce,  %  Vez..  216.  Jackson  vs.  Hart,  12  John.  17.  Grant  vs. 
Naylot,  4  Crandiy  224. 

6l  But.if  there  is  any  doubt  upon  this  subject,  and  tlie  parol 
evidence  be  admitted  to  explain  the  agreement,  then  we  say, 
that  neither  the  parol  proof,  nor  **the  letter"  taken  in  connexion 
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with  the  parol  proof,  can  sustain  the  plaintiiis*  declaration^-^I. 
Because  there  is  no  proof  upon  the  record,,  that  the  defendall^ 
ever  made  the  promise  set.  forth  In  the  decl^faliont  either  to  or 
far  the  plaintiffs:  but  on  the  contrary,  the  evidence  is  conclu- 
.  sive  that  the  very  pramise^  clidmed  by  the  plaintiffs  to  have  beeti 
made  to  them  and  for  their  benefit,  was  made  by  the  defendant 
to  George  D'Wolf^  and  for  his  benefit  The  defendant  having 
moved  for  a  nonsuit  at  the  triaU  has  a  right  to  examine  the  tea- 
-timony  dpon  this  point  at  this  time,  in  the  same  manner  as  upon 
the  original  motion.  If  «the  testimony  offered  in  evidence  by  the 
plaintiff,  be  insufi^cient,  in^point  of  law,  to  sustain  his  declara- 
tion, the  defendant  has  a  right  to  call  upon  the  Court  to  non- 
suit the  plaintiff.  Swift  va,  Livingston,  2  «/b^.  CoMeSy  113.  Cle- 
ments vs.  Benjamin,  12  John.  298.  Pratt  vs.  Hull,  13  Joh$L  298. 
Crookshank  v$.  Gray,  20  John,  d50. 

.  2.  The  consideration  upon  which  the  defendant's  promise  was 
made,  is  entirely  different  from  that  set  forth  in  the  declaration, 
and  this  is  a  fatiJ  variance.  (King  ve.  Robinson,  Cro,  E&t.  79. 
Ckmi.  i)ig,voL  1, 334^  Htle^  acHon  upon  the  ease  upon  assumpsit.) 

3.  Were  there  any  lioubt  upon  these  .points,  the  defendant 
ought  to  have  been  pe^itted  to  remove  tnem  by  the  testimony 
of  Mr.  Bull  If  it  be  contend^  that  this  promise,  although  not 
made  directfy  to  the  plaintiffs,  was  nevertheless  made  to  Geo. 
D'Wolf  for  their  bene^;  then  the  testhxiony  offered  by  the'de- 
fendant  at  the  trial,  oug^t  to.  have  been  received  to  contradict 
thia  assertion* 

4.  ;'But  the  promise  contaifi^  in  (he  letter^  if  made  io  Geo. 
D'Wdlf  for  the  benefit  of  the  plairitifib,  will  not  sustain  the  de- 
claration, unless  he  can  be  iCon8idere4  as  the^mere  agenC  of  the 
plaintiff!!;  and  thi^  supposition  is  con&adi6ted,  not  only  by  the 
words  of  the  instrument  itself,  but  by  the  plaiiitifia*  own  witness. 
[The  counsel  here  referred  to  and  commented  on  the  following 
cases:  Dutton  vs.  Pool,  2 Lev.  210.  Schehnerhom  vs.  Vander- 
heyden,  1  John.  Sip.  p.  9.  Fdton  vs.  Dickenson,  10  Mass.  287. 
Piggott  vs.  Thompson,  3  Bos.  4r  Pull.  149,  and  the  note.  Mar- 
tyn  vs.  Hynde,  Coup,  437.  Com.  of  Feltmakers  vs,  Davis,  ( 1  Bos. 
^  PuH  102.)  3  5'd9(.234.  Ctmi&.450.  3  T.B.  757.  ChUt.onPlea. 

,  vol  1,  D.  4.  Com.  Diges.  vol  1,  p.  309  and  the  notep*^  title  action 
tipon  tne  case  upon  assumpsit?^  *  Indeed  in  the  case  of  a  written 
contract  ^^irUer  partes^*  no  other  than  ^n  immediate  party  to  the 
instrument  itself,  £an  maintain  an  action  upon  it  (Offley  v«. 
Warde,  1  Lev.  235.  Gilbey  vs.  Copley,  3  Lev.  139.  Salter  vs. 
Kingsley,  Carth.  77.) 

If  Geo.  D'Wolf  was  me  agent  of  the  plaintiffs,  then  they  art' 
boiind  by  his  acts,  and  must  place  the  proceeds  of  the  bills  of 
exchange  in  the  hands  of  the  defendant^  according  to  George 
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D^Wolfft  ezpreif  priMiiite,  before  he  will  be  under  any  obligm- 
tioQ  to  ship  Uie  fugar. 

7.  No  yesael  has  erer  been  desisnated  by  Georse  D'Wolf,  on 
bom  of  which  the  defendant  has  been  required, ly  George  D* 
Wolf,  to  ship  the  sugar ;  and  until  such  demgnation,  no  right  of 
action  will  accrue  in  favour  of  any  person  against  the  ddend-* 
ant.  The  letterofGeorgeD'Wolfdated  December  Srth,  1885, 
and.addrMsed  to  A.  E.  Belknap,  (relied  upon  by  the  counsel 
for  the  plaintifb  to  proye  an  authority  in  Belknap  .to  designate 
a  vessel  as  the  agent  of  George  D'WoU;)  is  insufficient  for  that 
purpose!  It  gives  Belknap  no  such  authoi^tyf  and  besides, 
George  D* Wolf  had  no  right,  le«d  or  moral,  after  his  bank- 
ruptcy,  and*  after  fatlihg  to.  place  muds  in  the  hands  of  the  de- 
fendants, either  for  the  purchase  or  payment  of  the  sugar/— to 
call  upon  h*im  to  ship  the  fame,. consigned  to  the  plamtiffs  at 
Mars&Ues. 

8.  The  agreement  of  the  defendant  relative  to  thediipment 
of  the  sugasf  ^  made  inth  thcf  plaintiffs  at  all,  was.  collate- 
ral to  an  undertaking  on  Jthe  ^art  of  George  D*W61f  that  he 
Would  cause  the  sugar  to  be  shipped  by  the  defendant,  in  con- 
sideration of  an  authority  to  be  given  to' him  to  dn^w  bills  of 
exchange  upon  the  ^aintift.  for  bl^.own  benefit*-  For  the  non- 
fulfilment  or  tiiis  promise,  George  D'Wolf  was  and  is  Uabl^ 
^ind  the  defendant's  underUking  is  essentially  a  guarantee,  given 
in  aid  of  George  D'Wolf 's  credit,  4>^  for  the  performance  of 
an  act  wluch  he  was  bound  by  a  promisei  confessedly  original, 
to  performs.  Frdm  the  performance  of  this  promise  G^xt/^ 
]>' Wolf- has  jsever  been^ei^oiberated,  and  the  defendant's  under- 
taking is  collateral  to^tfaat  of  .George  D*WoUl«  Th^  testimony 
of  the  plaintSft.  is  therefore  inadmissible  iinder  the  statute  of 
frauds^  to  pro3re  their  dedaHition  for  the  want  of;  a  Sufficient  mi^ 
inorandum  oTtbe  i^fremc^  Wlmtever  doubtsimay 
have  ezistedi  upon  this  subject,  it  is  now  well  settled*  that  in 
cases  under  the  stutufe  of  ^  C%«f.  8,  them.  3,  sec  4  (1  N.  K 
BeviHd  Lam  fogeJBf  timp,  44,  UclX)  the  ^^tmdtrMm  upo^ 
which  the  agreement  resu  MWell  as  the  proniHiiuVj  must  »• 
pear  upon  the  writing.  Wun  «s.  Warlters,  ^  Mad^  18.'  Lyon 
v#.X>amb,  JVBL  pn  Uuut^  Saund^^vt.  Wakefieldt  8  J).'  ^  Hid. 
595.  Jenkins  vi.  R^noHlf  A  ^  Bmg.p.  14.  Jean  V9.  ]Brink,, 
%John.  811.  LeonSid  nt,  Vredenburg,  fSj^hlu  87.  Stewart  tv. 
M'Givin,  1  Cbu?.  99.  Sloan  «t  Wilson,  4  Hdr.  f  John.  388. 
Stephens,  Ramsay  8c  Co.  «t.  Winn,  8  NM  ^  iPCardSJ^. 

*  Baek&Qrt  St.  Darndiy  3  L.  May.  1085.  Andenoo  si.  Hajimnt  1  'ff  ^» 
m  GordcNtvf.  Martjn,  Fiiz.  303.  Mutton  «.  WhArbsm,  3  7:  Jt.  Sa  Joom 
k  Bdlsvd,  ChMe  fi.  Daj,,ir.  JUbk  U4.  JM^t  i^.  P.  380.  c.  381.  Jicki^ 
sf;  BqFaor»  13  Mm.-^!. 
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Mr*  Webster  apd  Mr.  King  for  the  defeii^tiita. 

1.  'As  this  cause  is  brought  here  by  a  writ  of  error,  we  appre- 
hend that  the  Court  will*not  go  into  an  examination  m  the 
weight  of  the  testimony.  The  verdict  of  the  jury  isconcfainTei 
that  the  defendant  made  the  agreement  stated  in  the  plaintift' 
declaration. 

It  is  unneceslNuy  now  to  inquire^  what  was  theagreement  be- 
tween the  defendant  and  Geor^  D'Wolf,  or  whether  that  agree- 
ment could  be  enforced— and  it  was  equally  so  at  the  triil  un- 
less that  agreement  was  brought  home  to  the  knowledge  of 
Belknap,  so  as  to  become  a  part  of  the  defendant's  contract  with 
the  plamtiffs. 

2.  But  aside  from  the  verdictr-The  testimony  proved  the 
contract  as  laid  in  the  declaration.  If  we  put  the  case  upon  the 
verbal  asreement  between  the  parties,  as  we  contend  that  we 
may,  (3  /Mff.  300)  then  the  testimony  of  George  D'Wolf  cleariy 
made  out  our  case.  ^  The  letter  is  only  corroborative  of  the  ver- 
bal agreement  If  we  go  upon  the  written  contract  as  contain- 
ed in  the  letter  of  the  15th  November  1825;  then  we  contend* 
that  the  written  agreement  is  in  its  terms  as  much  an  agree- 
ment with  the  plamtiffs  as  with  George  D'WoU^  and  may  en- 
ure to  their  beiMfit .  If  the  letter  had  not  expressed  that  the  su- 
gars were  to  be  shipped  for  the  account  of  George  D'Woli^  the 
agreement  of  the  defendant  would  have  been  a  ikiere  undertak- 
ing with  the  plaintiffs. 

But^  for  the  purpose  of  this  action^  it  is  sufficient,  that  the 
agreement  contained  in  the  letter  of  ilie  15th  November,  was  in 
fact  made  and  entered  into  bjr  the  defendant  for  the  nse  and  be- 
n^t  of  the  plaintiffs.  That  it  was  so^  was  fully  proved.  They 
advanced  the  consideration  of  the  undertaking  m  the  faith  of 
iu  bemg  performed;  and  the  defendant,. at>  the  time  when  he 
signed  the  letter,  knew,  that  it  was  to  be  deiiyered  to  Mr.  Bel- 
knap, who  on  iu  credit  would  authorize  George  D'Wolf  to 
draw  the  bills. 

It  was  not  necessary,  in  order  to  entitle  the  plaintiffs  to  nudn- 
tain  their  action,  that  George  D'Wolf  should  have  been  a  mere 
agent  without  interest  The  cases  cited  do  not  support  the  po- 
sition of  the  rounseL  The  nlle  i^  that  if  the  promise  is  made 
to  A  for  the  benefit  of  B,  from  whom  that  consideration  moves^ 
the  law  WJAl  intend  'hat  A  is  the  iiiere  agent  of  B.  (1  Com.  Dig. 
action  on  the  case  OBtumprit.  E  ^  fwtt,  Weston  v#.  Bari^er,  12 
John.  Bqt.  2rd.  Lawson  V9*  Mason,  3  Crmd^  492.) 

3.  The  main  question,  and  that  which  involves  the  merits  of 
this  cause,  arises  upon  that  part  of  the.charae  of  the  learned 
Judge,  in  which  he  instructed  the  jury  '*  that  if  the  undertaking 
of  the  defendant  was  entered  into  at  the  same  time  with  that 
between  Belknap  and  George  D'Wolf,  so  as  to  form  one  entire 
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transaction,  then  the  connderadon  of  the  defendloit's  undertak- 
ing might  be  proved  fay  paroL" 

It  is  con(ieded  that  u  the  undertaking  of  the  defendant  was 
original,  and  not  within  the  statute  of  Frauds,  parol  evidence 
of  the  consideration  was  admissible.  If  the  consideration  be 
stated  iaxonnexion  with  the  written  agreement,  the  undertak- 
ing is  in  its  terms  direct  to  the  plaintiffs;  and  nothing  more 
remains  to  be  supplied  by  parol  evidence.  But,if  it  were  neces- 
sary, parol  evidence  was  admissible  to  prove  the  res  gesta,  and 
purpose  of  that  letter  atod  agreement.  Bateman  v«.  Phillips. 
15  fose,  272.  7  TamO.  295.  5  f^AeoT.  326. 

But  it  is  contended,  that  the  undertaking  of  the  defendant; 
.  (if  an  undertaking  to  the  plain  tills,)  was  a  collateral  agree- 
ment within  the  statute  of  frauds ;  and  that  the  consideration 
as  well  as'the  promise,  must  be  in  writing,  in  order  to  be  bind- 
ing upon  the  defendant 

Admitting  the  law  to  be  now  sett]e4  by  the  English-cases, 
as  we  sajr  it  oug^bt  not.  to.  be,  we  contendj  tJiat  if  the  general 
proposition  which  Was  first  laid  down  by  Lord  Ellenborougb 
m  the  case  of  Wain  vt.  Wfkrlters,  can  be  maintained,  still. oui' 
case  cannot  in  any  view  of  it  be  brought  within  the  principle 
of,  that  case* 

In  Wain  vm.  Warlters,  the  defendant  undertook  to  pay  the 
premoushf  subnsting  debt  of  another  person,  iipon  a  n€^  consi- 
deration ;  that  the  plaintiff  would  forbear  to  sue.  In  the  pre- 
sent case,  the  jury  have  expressly,  found  that  the  arrangement 
between  Mc-  Belknap  and  George  D'Wolf,  ieis  to  ih^  authority 
to  draw  on  the  house  in  Marseilles,  on  the  shipment  and  con- 
signment of  the  sugar,  and  the  undertaking  of  the  defendant 
to  make  tliat  ^-hipmcnt,  were  made  and  entered  into  at  one  and 
the  same  time,  so  as  to  form  one  entire  transaction ;  and  that 
the  authority  given  by  Mr.  Belknap  jo  Geprge  O'Wolf  to  draw 
on  the  plaintiffs  for  100,000  francs,  was  the  consideration  of  the 
entire  agreement  if  theii  tJie  undertaking  of  the  defendant 
Was  collateral  and  within  the  statute  of  Frauds,  it  was  simul- 
taneous with  the  original  undertaking,  and  supported  by  the 
same  consideration — and  upon  the  authorit)^  or  Leonard  vs. 
Vredenburgh,  (8  Johns.  Rep.  29,)  the  parol  evidence  of  the 
consideration  was  admissible.  Leonard  t?f.  Vredenburgh  wais 
decided  upon  deliberate  considei^tion,  and  has  .been  followed 
and  confirmed  in  the  subse<]uent  cases,  (Bailey  vs.  Treeman* 
11  Johns.  Rep.  221.  Nelson  vs.  Dubois,  13  Johns.  Rq>.  175,) 
and  it  is  regarded  as  settled  law  in  the  state  of  New- York. 

4.'f£ht  undertaking  of  the  defendant  was  not  collateral  in 
any  sense ;  but  was  an  original  undertaking,  exclusively  his. 
and  need  not  have  been  in  writing. 

By  agreeing  to  ship  the  sugars  and  to  consign  them  to  the 
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plaintUTsy  on  the  account  of  GecK  D'Wolf^  the  defemlant  di4 
not  undertake  to  pay  any  debt  of  George  D'Wdif,  then  exist- 
ing,  or 'about  to  be  created.  The  defendant  was  the  onlf  per- 
son who  undeFtook  or  was  bound  to  m^e  the  f  hipmenti  He 
did  not  engage  that  Gea  D'Wolf  should  ship  the  sugars,  or 
that  he  t^ould  ship  on  the  default  of  George;  but  he  assumed 
the  entire  and  exchisive  responsibility  of  providing  and  ship- 
ping/the five  hundred  boxes,  according  to  the  terms  of  the  let- 
ter. 

5.  The  letter,  from  George  D*Wolf  to  Mr.  Belknap,  dated 
at  Bristol  on  the  27th  December,  1828,  constituted  Mr.  Bel- 
knap the  agent- of  George  D'Wolf  for  the  purpose  of  naming 
the  vessel)  on  board  of  which  the  defendant  was  to  make  the 
•shipment.  It  was  intended  as  an  authorization  for  that  pur- 
pose, and  waa  regarded  as  such  both  bj  Mr,  Belknap  and  the 
defendant.  But  whatever  objections  might  have  been  made  by 
the  defendant,  either  to  the  sufficiency  of  that  authority,  or 
to  the  right  of  Georgfe' D'Wolf,  after  his'biinkruptcy,  either  to 
name  the  'Vessel,  or  -to  authorial  Mr.  Belknap,  or  any  'other 
person  to  do  so,  they  were  waived  by  the  defendant  in  his  letter 
to  Mr.  Belknap,  under, the  date  of  the  6th  of  January,  1826, 
wherein  he  puts  his  rpfusal  to  ship  the  sugars  on  the  single 
ground^  that  they  had  not  been  paid  fqv. 

Mr.  Justice  SroET^  delivered  the  opinion  of /the  Cottrt.r— 
Messrs.  Rabaud,  Brothers  8c  Co.^  of  Marseilles,  brought  .a 
suit  in -the  Circiiit  Court  5f  the  sottthem  district  of  New-York, 
against  James  D'Wolf  "jun*  (the  plaintiff  in  error,)  to  recover 
d  jkmagei^  for  not  shipping  them  500  boxes  of  sugar  on  account, 
of  one  Georjgpe  D'Woli,  according  to  an  a^ement  entered  inter  > 
by  him  with  them.  The  declaration  contained  fbtir  counts^  and 
in  each  of -them  the  subst&nce  of  the  contract  stated,  is  that  .^e 
defendant,  in  consideration  that  one  belknap  (one  of  the  part* 
ners  in>  the  house  of  Rab&ud,  Brothers  8c  Co.j)  wduld  authorize 
George  D'Wolf  to  draw  on  the  plaintiffs  for  lOO/KX)  francs, 
iindertook  ^^nd  promised^  that  he  would  ship  for  the  account 
of  George  D'Wolf,  on"  boards  such  vessel  «^  he^  George  D'Wolf 
should  dil^t,'five  hundred  boxes  of  white  Havana  sugar,  con- 
signed to  the  plaintiffs  at  Marseilles.  The  declaration  then  pro^ 
ceeds  with  the  ]^toper  ay^rnients^  and  breaches,  necessary  to 
nudntain  the  actic^n:  tipon  the  triat,  under  the  ^neral4ssue» 
tlte  jurv  found  a  verdict  for  the  plaintifisf  and  jtidemeht  was 
gi^en  for  them  /accordingly.  The  dause  ndw!  conies^fofe  this 
Court  upon  a  writ  of  error,  and  bill  of  exceptions,  taken  at  the 
trial. 

The  bill  of  exceptjions  is  voluminous,  and  contains,  at  large, 
the  evidence  admitted  at  the  trial v  as  w.el!  as  the  charge  of  the 
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learned  Judge  who  presided  at  the*  triaL  It  xs  unnecessary  to 
refer  to  that  evidence^  or  to  consider  iu  natuxe  bearing  and  ex- 
tent,  upon  which  so  ample  acomment-Jutobeenmade  at  the' 
bar,  except  so  far  as  it  applies  to  some  question  of  law  djccided 
by  the  Court,  to  which  an  exception  has  been  taken.  The  whole 
facU  were  Idl  open  to  the  jury,  and  so  far  as  they  were  imper- 
fect, or  inconclusive,  the  defendant  has  had  the  full  opportunity 
of  addressing  his  views  to  the  jury,  and  they  have  round  their 
verdict  against  him. 

In  the  prorress  of  the  trial,  a  letter  of  the  97th  December, 
18d9,  written  by  George  D^Wolf  to  Belknap,  was  offered  by  the 
defendants  in  evidence^'ibr  the  purpose  of  showing  an  author- 
ity from  George  D'Wolf  to  Belknap  to  direct  or  name  a  ves« 
sel  to  the  defendant^  on  board  of  which  the  sugars  might  be. 
shipped.  The  defendant  objected  to  iUradmission^  and  the  ob- 
jection was  overruled.  This  constitutes  the  first  ground  of  er- 
ror, now  insisted  on  by  the  defendant.  We  are  of  opinion  that 
the  letter  was  rightly  admitted,  for  both  of  the  reasons  stated 
in  the  charge,  ft  Was  evidence  of  suchui  authority;  and  the 
defendant  made- no  objection  to  it  at  the  time,  on  account  of 
any  insufficiency  in  this  respect ;  but  put  his  defence  by  his  let- 
ter of  the  5th  of  January  1826,  on  an  entirely  distinct  ground. 

After  the  evidence  for  the  plaintiffs  was  dosed,  the  defend- 
ant moved  for  a  nonsuit,  which  motion  was  bverruled.  This 
refusal  certainly  constitutes  no  ground  for  reversal  in  this  Court 
A  nonsuit^  may  not  be  ordered  by  the  Court,  upon  tiie  applica- 
tion of  the  defendant,  and  cannot  as  we  have  had  occasion  to 
decide,  at  the  present  term,  be  ordered  in  any  case  without  the 
consent  and  acquiescence  of  the  plaintiff,  Elmore  vs.  Grymes^ 
ante,  page469«  In  the  further  progress  of  the  trial,  upon  the 
examination  of  one  Frederick  G.  Bull^  a  witness  for  the  defend- 
ant, the  counsel  for  the  defendant  offered  to  prove,  by  Bull, 
tiiat  it  was  an  express  undecstanding  and  agreement  between 
the  defendant  and  George  D*Wolf,  at  the  time  the  letter  of  the 
15th  November  1825  (which  will  be  hereafter  more  particular- 
ly noticed,)  was  signed  Vy  the  defendant;  that  the  latter  should 
furnish  the  defendant  with  the  funds  necessary  for- the  purcllase 
of  the  suear^  before  the  defendant  would  be  under  any  obliga- 
tion to'  ship  the  same.  This  testimony  was  rejected  by  the 
Court,  unless  it  should  also  appear  that  Belknap  was  a  party 
thereto,  or  that  the  same  was  brought  home  to  his  knowledge. 
We  can  perceive  no  errop  in  this  decision.  If  the  defendant 
had  entered  into  the  contract  with  the  plaintiffs,  stated  in  the 
declaration^  and  the  private  arrangement  made  between  the  de- 
fendant and  George  D*  WoU^  constituted  .'no  part  of  that  con-' 
-tract,  and  was  unknown  to  theni,  it  certainly  ought  not  to  pre- 
judice their  rights.'   It  was  re$  inter  alias  acta}  and  had  no  le« 
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gal  tendency  either  to  disprove  the  plaintiffs'  casei  or  to  exo- 
nerate the  defendant  from  his  liability. 

The  other  exceptions  are  exclusively  confined  to  the  charge 
givj^n  to  the  jury,  upon  the  summing  of  the  Court,  upon  points 
of  law. 

The  first  objection  was  tp  tlie  sufficiency  of  the  evidence  to 
establish  the  citizenship  of  Belknapv  as  averred  in  the  declara- 
tion. '  This  is  now  waived  by  the  counsel,  and  indeed  could  not 
now  be  maintained,  because  it  has  been  recently  decided,  by 
this  Court,  upon  full  consideration,  that  the  question  of  such 
citizenship  constitutes  no  part  of  the  issue  upon  the  merits,  and 
must  be  brought  forward  by  a  proper  plea  in  abatement,  in  an 
earlier  stage  of  the  cause. 

The  great  question  upon  the  merits,  arises  upon  that  part 
of  the  chavge,  which  relates  to  the  agreement  contained  in  the 
letter  of  the  I5th  of  November  1825,  from  George  D'Wolf  to 
the  defendant,  and  the  accompanying  assent  of  the  latter,'  with 
reference  to  the  statute  of  Frauds. 

That  letter  is  in  the  following  terms. — 

NeW'Vorky  I5th  November  1825. 
Mr.  James  D'Wolf,  Jun. 

Dear  Sir?— Yoii- will  please  ship  for  my  account  on  board 
such  vessel  as  I  shall  direct,  five  hundred  boxes  white  Havana 
sugar  consigned  to  Messrs.  Rabaud,  Brothers  &  Cp.  Marseilles, 
and  oblige  your  friend  and  obedient  serv&nt, 

(Signed)  George  D*Wolf. 

Ajarreed  to,  (Signed)  James  D'Wolf,  Jun. 

Upon  thts  part  of  the  case,  the  charge  was  as  follows : — "  It 
13  said  that  this  letter,  under  the  statute  of  Frauds,  does  not  pui^ 
p^rt  on  its  face  to  contain  any  binding  contract  on  the  part  of 
the  defendant,  and  that  the  defects  cannot  be  supplied  by  parol 
eTid^ace.  This  objection  I  think  cannot  be  sustained.  '  The 
first  question  to  be  settled,  and  which  is  matter  of  fact  for  your 
detcrminatidn  is,  whether  the  arrangement  betT^een  Belknap 
and  George  D'Wo1f,.as  to  the  authority  to  draw  on  the  hotise 
in  Mai^illes,  on  the  shipment  and  consignment  of  five  hundred 
bo^es  of  sugar,  and  the  imdertaking  of  the  defendant,  were  made 
and  entered  into  at  one  and  .the  same  time,  so  as  to.  form  one 
entire  transaction."  The  Judge  then  proceeded  to  sum.  up  the 
evidence  on  this  point  and  added— "The  consideration  for  this 
undertaking  was  the  authority  given  by  Belknap  to  George 
PfWolf,  to  draw  on  the  plaintiffs  for  one  hundred  thousand 
ffancs.  This  consideration,  it  is  true,  although  fully  proved, 
is  not  expressed  in  the  written  contract.-  And  one  question  is^ 
Tfhether  it  can  be  supplied  by  parol  evidence;  and  I  think  it 
m|iy,  if  the  undertaking  of  the  defendant  was  entered  into  at 


Digitized  by 


Google 


JANUARY  TERM,  1838.  499 

(D^Wolf  0S.  Raba  letil.) 
the  same  time,  with  that  between  Belknjip  and  George  D'Wolf^ 
80  as  to  form  one  entire  transaction.  The  evidence  does  not, 
in  any  manner,  contradict  the  written  agreement;  and  is  per- 
fectly consistent  with  it;  as  between  the  plaintiffs  and  .George 
D'Wolf  the  consideration  might  be  clearly  supplied  by  parol 
proof;  and  if  the  undertaking  of  the  defendant  was  at  the  same 
time,  it  required  no  consideration  from  the  plaintiffs  ^o*  him, 
the  consideration  to  George  D'Wolf  was  sufficient  to  uphold 
and  support  the  contract  of  the  defendant."  And  he  nnally 
stated  if  he  was  mistaken  in  this  view  of  the  evidence  *^aftd 
the  jury  should  be, of  opinion,  that  tTie  contract  between  Bel- 
knap and  George  D'Wolf,  was  completed,  and  unconnected 
with  the  engagement  of  the  defendant,  before  he  undertook  to 
make  the  shipment  and  con3ignment;  th^n  the  evidence  was 
not  sufficient  to  maintain  the  present  action.  It'will  then  b^  a 
collateral  undertaking,  made  subsequent  to  the  principal  cbn- 
ti-act,  and  would  require  some  other  consideration  than  that 
which  supported  the  principal  contract** 

The  question  then,  so  far  as  it  was  a  question  of  fact,  wher 
ther  the  defendant  did  enter  into  the  asserted  agreement  with 
the  plaintiffs  and  whether  it  was  a  part  of  the  original  arrange* 
ment,  with  George  D*Wol^  and  upon  the  original  considera- 
tion moving  from  the  plaintiffs,  was  before  the  jury,  and'they 
have  found  in  the  affirmative.  The  question  of  law  remains, 
whether  this  was  a  case  within  the  statute  of  Frauds,  so  as  to 
prevent  parol  evidence  from  being  admissible,  to  charge  the 
defendant 

The  statute  of  Frauds  of  New-York,  is  a  transcript,  on  this 
subject,  of  the  statute  of  29th  of  Charles  2,  ch.  S.  ft  declares 
^*  that  no  action  shall  be  broue^ht  to  charge  a  defendant  on  a 
special  promise  for  the  debt,  default  or  miscarriage  of  another, 
unless,  the  agreement,  or  some  memorandum  or  note  thereof  be 
in  writing  and  signed  by  the  party,  or  by  any  one  by  him  au- 
thorized.** The  terms  "collateral**  or  "original**  promise,  do 
not  occur  in  the  statute,  and  have  been  introduqed  by  Courts 
t>f  law  to  elplain  its  objects  and  expound  its  true  interpretation. 
Whether  by  the  true  intent  of  the  statute,  it  was  to  extend  to 
cases  where  the  collateral  promise,  (so  called,)  was  a  part  of  the 
original  agreement,  and  founded  on  the  same  consideration 
moving  at  the  same  time  between  the^ parties;  or,  whethc^rit 
was  confined  to  cases,  where  there  was  already  a  subsisting 
debt  and  demand,  and  the  promise  was  merely  founded  upon 
a  subsequent  and  distinct  undertaking;  might,  if  the  point  were 
entirely  new,  deserve  very  grave  deliberation.  But  it  hac  been 
closed  within  very  narrow  limits  by  the  coarse  of  the  authori- 
ties, and  seems  scarcely  open  for  general  exaniination;  at  least 
in  those  states  where  the  English  authorities  have  been  fuUy 
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Tecognised  and  adopted  in  practice.  If  A  agree  to  advance  B 
a  sum  of  money,  for  which  B  is  to  be  answerable,  but  at  the 
same  time  it  is  expressed  upon  the  undertaking,  that  C  will  do 
some  act  for  the  security  of  A,  and  eAter  into  an  agreement  with 
A  for  that  purpose;  it  would  scarcely  seem  a  case  of  a  mere 
collateral  undertaking;  but  rather,  if  one  might  use  the  phrase, 
a  trilateral  contract  The  contract  of  B  to  repay  the  money, 
is  not  coincident  ;with,  nor  the  smne  contract  with  C  to  do  the 
act.  £ach  is  an  original  promise,  though  the  one  may  be  deem- 
ed subsidiary,  or  secondary  to  tile  other.  The  original  consi- 
deration flows  from  A,  not  solely  upon  the  promise  of  fi  or  C, 
but  upon  the  promise  of  both,  diver9o  inhdta^  and  each  becomes 
liable  to  A,  not  upon  a  joint  but  a  several  original  undertaking. 
Each  is  a  direct,  original  promise,  founded  upon  the  same  con- 
sideration. The  credit  is  not  given  solely  to  either,buttoboth; 
not  as  joint  contractors,  on.  the  same  c6ntract,  but  as  separate 
contractors  upon  co-eil&ting  contracts,forming  parta  of  the  same 
general  transaction.  Of  that  very  nature  is  the  contract  now 
before  the  Court ;  and  if  the  intention  of  aU  the  pardes  was,  that 
the  letter  of  the  I5th  of  November  should  be  delivered  to  Bel- 
knap, as  evidence  of  the  original  agreement  between  all  the 
parties,  and  indeed  as  part  execution  of  it,  to  bind  the  de- 
fendant not  merely  to  ueorge  D'Wolf,  but  to  the  plaintiffs; 
(and  JBO  it  has  been  established  bv  the  verdict;)  then  it  is  not 
very  easy  to  distingtiish  the  case  from  that  which  was  put 

But  assuming  that  the  true  construction  of  the  statute  of 
Frauds  is,  as  the  authorities  seem  to  support,  and  that  such  a 
promise  would  be  within  its  purview ;  it  remuns  to  consider 
whether  the  arguments  at  the  oar  do  establish  any  error  in  the 
opinion  of  the  Circuit  Court. 

In  the  first  place,  there  is  no  repugnance  between  the  terms 
of  that  letter  and  the  parol  evidence  introduced.  The  object  of 
the  latter  was  to  establish  the  fact,  that  there  was  a  sufficient 
consideration  for  the  .agreement ;  and  what  that  consideration 
was,  and  also  the  circumstances  under  which  it  was  written* 
as  explanatory  of  its  nature  and  objects.  Its  terms  do  not  ne- 
cessarily import,  that  it  was  an  agreement  exclusively  between 
George  D'Wolf  and  the  defendant  If  the  paper  was  so  drawn  up 
andexecuted,  by  the  assent  of  ail  the  parties,  tor  the  purpose  of  be^ 
ing  delivered  to  Belknap,  as  a  voucher,  and  evidence  to  him  of  an 
absolute  agreement  by  the  defendant  to  make  the  shipment,  imd 
so  was  in  fact  \mderstood  by  all  the  parties  at  the  time;  there  is 
nothing  in  its  terms  inconsistent  with  such  an  interpretation. 
The  defendant  agrees  to  the  shipment  but  with  whom  ?  It  is 
liaid  with  George  D'Wolf  alone;  but  that  does  not  necessarily 
follow,  because  it  is  not  an  instrument  in  its  terms  inter  partes. 
If  the  parties  intended  that  it  should  express  the  joint  assent 
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of  G^rge  D*Wolf  snd  the  defendant*  to  the  shipment,  and  it 
was  defiverahle  t6>  Belknap  accordin{^ly,  as  evidence  of  their 
joint  assent  that  it  should  oemade  upon  the  terms  and  io^  the 

.  manner  stated  in  it,  there  is  nothing  which  contradicte  its  pro- 
per purport;  and  it. is  then,  precisely,  what  the  parties  require 
It  to  he.  It  was  for  the  jur^  to  say,  whether  the  evidence  dis- 
alosed  that  as  the  true  object  of  it;  and  to  give  it  effect  ac- 
.«brdiiiely,  as  proof  qf  an  agreement  in  support  of  the  declara- 
tion. The  case  of  Sargent  tw.  Morris,  (5  Bam.  ^  Aid.  9TT)  hit- 
nishes  no  nninstructive  analogy  for  its  admission. 

In  the  next  place,  was  the  parol  evidence  inadmissible  to 
supply  the  defect  of  the  written  instrument,  as  to  the  consider- 
ation, and  re8  gutm^  between  the  parties.  The  case  of  Wain  t^^. 
Warlters,  (5  iW,  10,)  was  the  fii-st  case* which  settled  the 
point,  that  it  was  necessary  to  escape  from  the  statute  of 
Frauds,  that  the  agreement  Should  contain  the  consideration 
for  the  promise,  as  well  as  the  promise  itself  If  it  contained  . 
it,  it  has  since  been  determined  that  it  is  wholly  immaterial 
whether  the  consideration  b$  stated  in  express  terms,  or  by  ne- 
cessary implication.  That  case  has  from  its  origin  encounter-^ 
cd  many  difficulties,  and  been  matter  of  serious  ohservation. 
both  at  the  bar,  and  on  the  bench,  in  England  and  America. 
After  many  doubts,  it  seems  at  last  in  England,  by  the  recent 
decisions  of  Saunders  vb.  Wakeljeld,  (4  Beam.  ^  Aid.  5^)  and 
Jenkins  vf.  Reynolds,  (5  Brod.  4r  Bing,  14,)  to  have  settled  do¥m 
into  an  approved  authority.  It  has  however  assumed  a  uniform 
recognition  ii)  America^;  although  in  several  of  the  states,  and 
parucularly  in  New- York,  it  has  to  a  limited  extent  been  adopt- 
ed into  its  jurisprudence, 'as  a  sound  construction  of  the  sta- 
tute. On  the'  other  hand,  there  is  a  very  elaborate  obinion  of 
the  Supreme  Court  of  Massachusetts,* in  Packard  va.  Kichard- 
son  (ir  Mann.  11^)  where  its  authority  was  iiirectly  overralecL 
What  might  be  our  own  viow  of  the  question,  unaffected  by 
any  local  decision,  it  is  unnecessary  to  suggest;  because  the 
decisions  in  New- York,  upon  the  construction  of  its  own  sta- 

.  tute,  and  the  extent  of  the  rules  deduced  from  it,  furnish,  in  the 
present,  a  clear,  guide  for  \his  Court;  In  the  case  of  Leonard' 
V9.  Vredenburgh,  (8  John.  R.  29.)  Mr.  Chief  Jusdce  Kent,  in 
delivering  the  opinion  of  the  Court,  adverting  to  the  faet  that 
U&at  case  was  one  of  a  guarantee,  or  promise  collateral  to  the 
principal  contract,  bur  made  at  the  same  time,  and  becoming 
an  essential  ground  of  the  credit  given  to  the  principal  or  direct 
debtor ;  added^  ^  and  if  there  was  no  consideration  other  than  the 
original  .transaction,  the  plaintiff  ought  to  have  been  permitted  to 
•how  that  fatt,  if  necessary  by  parol  proof;  and  the  decision  iu 

.  Wain  Off.  Warlters,  did  not  sUnd  in  the  way.** 

'One  of  the  points  in  that, case  wasy  whether  the  parol  proof 
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oT  the  consideration  was  not  improperly  rejected  at  the  trial; 
aud  the  decision  of  the  Court  was,  that  it  ought  to  have  been 
admitted.  It  is  not  therefore,  as  was  suggested  at  the  argument, 
a  mer^  obiter  didwn^  uncalled  for  by  the  case.  It  was  one, 
though  not  the  only  one  of  the  points  in  judgment  before  the 
<pourt.  The  same  doctrine  has  been  subsequently  recognised 
by  the  san\e  Court  in  Bailey  Vf.  Freeman,  (11  Johns,  /f.  221,) 
and  in  Nelson  vs.  Dubois,  (13  Johns.  R.  175.) 

It  does  not  seem  necessary  to  pursue  this  subject  farther, 
because  here  \s  a  clear  authority  justifying  the  admission  of 
the  parol  evidence,  upon  the  principal  of  the  local  jurispru- 
.  dence  It  seems  to  us  a  reasonable  doctrine^  founded  In  good 
sense  and  convenience,  and  tending  rather  to  suppress  than 
encourage  fraud.  But  whether  so,  or  nut,  it  sustains  the  opin- 
ion of  the  Circuit  Court,  in  a  manner  entirely  free  fi*om  excep- 
tion. 

The  next  objection  to  the  charge,  founded  on  the  variance 
between  the  declaration  and  proofs,  has  been  abandoned  at  the 
argument,  and  need  not  be*  dwelt  upon.  And  the  last  objection,  to 
wit.,  to  the  designation  of  a  vessel  for  the  shipment  as  ineffec- 
tually made,  has  been  already  in  part  answered ;  and  we  en- 
tirely coincide  with  the  views  expressed  on  this  point,  by  the 
Cihcuit  Court. 

Without  therefore  going  more  at  large  into  the  points  of  the 
case,  or  commenting  upon  the  various  authorities  and  princi- 
pies  so  elaborately  brought  out  in  the  discussions  at  the  bar, 
it  is  sufficient  to  say,  that  we  perceive  no  error  in  the  judg- 
ment of  the  Circuit  Court,  and  it  is  therefore  to  be  affirmed 
with  costs. 
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John  Davis  akp  Othees,  Plaiihiffs  in  Errob,  v9.  RiOtfAmor . 
B.  Masok,  Lessee. 

In  an  aedon  of  ejectnieht  to  recover  Uoid  in  Rentnckjr,  tbe  bw  of  real  es- 
tate in  Kentocky,  is  the  law  of  this  Court,  in  deciduig  the  rights  of  the 
parties. J505{   . 

It  Mtnu,  that  the  rigid  rules  of  the  common  kw  do  not  require  that  the 
husband  shall  have  had  actual  seisin  of  the  lands  of  the  wife,  Jio.  enti- 
tle himself  to  a  tenancy  by  courtesy,  in  waste,  or  what  is  sometimes  styled 
«wildUnds.'*{506| 

If  a  right  of  entry  on  lands  exists,  it  ought  to  be  sufficient  'to  sustain  t^e 
tenure  acquired  by  tfie  husband,  where  no  advene  possession  exists. 

J508}  ; 

At  present  it  b  fully  settled  in  equity,  that  the  husband  shall  have  couftesy 
of  tnist  as  wen  as  of  legal  estates,  of  an  equity  of  redemption,  of  a  con- 
tingent use,  or  money  to  be  laid  out  in  lands.  {508| 

Under  the  law  of  the  state  of  Kentucky,  and  tbe  decisioiis  of  their  Courts 
ppon  it,  a  will  with  two  witnesses^  is  sufficient  to  pass  real  estate  ;  and 
&e  copy  of  fuoh  a  wiUp  duly  proved  and  recorded  in  another  sCate^  is 
Bood  evidence  of  the  execution  of  the  will.  {508} 

It  IS  a  settled  rule  in  Kentucky,  that  although  more  than  one  witness  b  re- 
quired to  subscribe  a  will  disposhig- of  lands,  the  evidence  of  one  may 
be  sufficient  to  prove  it  {509| 

THE  lessee  of  Richard  B.  Mason  commenced  an  action  of 
ejectment  in  tbe  Circuit  Court  for  the  district  of  KentuckjT, 
against  John.  Davis  and  others  tenants  in  possession,  for  the 
recovery  of  eight  thousand  acres  of  land,  claiming  to  recover 
the  same  under  a  right  of  entry  un^er,  and  by  virtue  of  a  grant 
from  the  state  of  Virginia  to  George Masonof  Fairfax,  dated 
19th  of  March  1S17. 

William  Mason  an4  others  conveyed,  by  deed^  their  interest 
in  and  to  the  land  in  contest,  (they  being  children  of  the  paten- 
tee,) to  George  Mason  of  Lexington,  the  eldest  son  of  George 
Mason  the  patentee.  George  Mason,  the  grantee  and  the  father 
of  the  lessor  died  the  day  of  December  1796,  having  first 
inade  his  laist'will  and  testament;  in  ar  codicil  to  which,  made 
on  the  3d  of  Novembt^r  1796,  he  devised  to  the  child  of  which 
his  "wife  was  then  ensientj  his  Kentucky  lands,  *^  if  the>  child 
should  be  bom  alive,  and  arrive  at  the  age  of  twenty-one  years, 
or  married,  whichever  may  first  happen."  Richard  B.  Mason, 
the  lessor  of  the  plaintiff,  is,  by  the  evidence  in  the  cause,  the 
posthumous  child  referred  to  in  the  codicil.  This  will  was  fully 
proved,  and  admitted  to  record,  according  to  the  laws  of  Ken- 
tucky, and  was  said  to  vest  the  title  in  Richard  B.  Mason. 

At  the  trial  of  the  cause  in  the  Circuit  Court,  the  plaintiffs 
fn  error  requested  the  Court,  by  instructions?  to  the  jury,  1st 
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To  exclude  the  depositions  of  Lund  W^^hington  and  George 
Graham^  on  the  alleged  ground  that  they  were  not  taken  and 
certified  kccording  to  law. 

2d..  To  exclude  what  the  defendants  desiteated  as  ^*  the 
third  codicil"  annexed  to  the  will  of  George  Mason,  which.it 
was  said  was  not  proved  and  certified  according  to  law. 

3d.  That  th,e  plaintiff  could  not  recover,  unless  he  could 
ihow  that  the  land  sued  fof,  was  entered  after  GeorgeMason 
the  elder  made  his  will,  and  not  patented. at  his  death. 

4th.  That  if  from  the  evidence  they  believe  that  the  daugh« 
ters  of  the  patentee  were  dead  'before  the' commencement  of 
this  suiu  they  should  find  for  the  defendants,  as  the  deed  from 
the  husbands  did  not  pass  the  interest  of  the  /une$  ;  nor  had 
the  husbands  a  right  by  cburtesy  to  the  lands,  as  they  never  had 
other  or  further  possession  of  the  lands,  than  tliat  given  by 
deed. 

The  Court  refused  to  jp^ive  the  several  instructions  prayed 
for,  and  a  bill  of  exceptions  was  tendered^  upon  which  the 
case  was  brought  before  this  Court.  The  facts  of  the  case 
which  appeared  upon  the  record,. in  connexion  with  the  mat- 
ters contained  in  the  exceptions,  are  stated  in  the  opinion  of 
the  Court. 

The  defendants  in  error  insisted,  Ist^  That  the  Court  should 
have  excluded  the  third  codiciL  It  was  not.  upon  proof,  order- 
ed  to  be  recorded  by  the  County  Court  or  Fairfax  county.  It 
is  not  certified,  as  having  been  proved,  and  ordered,  or  admit- 
ted to  record.  It  was  not  provea  upon  the  trial,  by  any  admis- 
sible and  competent  proot,  to  have  been  executed  by  George 
Mason.* 

Sd.  That  there  was  no  competent  proof  upon  the  trial,  that 
the  land  in  contest  passed' by  conveyance  to  George  Mason.  It 
does  not  appear  that  they  were  not  patented  before  the  date  of 
the  will  of  George"  Mason,  and  otherwise  disposed  of  by  him 
in  his  will.  The  plaintiff  should  hav^  proved  that  the  lands 
were  acquired  by  the  said  George  Mason  after  his  will,  and 
not  having  done  so,  the  Court  should  have  given  the  instruc- 
tions asked  for,  on  that  point,  by  defendants. 

Sd*.  The  Court  erred  in.  stating  to  the  jury,  that  the  deed 
conveyed  to  George  Mason,  the  courtesy  right  of  the  husbands 
of  the  feme  coverl9j  daughters  of  George  Mason  sen. 

4th.  The  Court  erred  in  refusing  to  give  the  instructions 
asked  for  by  defendants,  upon  the  other  points  stated  in  the  bill 
of  exceptions. 

The  case  was  argued  by  Mr.  Rowan  for  the  pliiintiffs  in  er- 
ror, and  by  Mr.  Wickliffe  for  the  defendant  in  error.  In  re- 
ference to  the  rights  of  the  husbands  in  the  estates  of  their 
wives,  Mr.  Wickliffe  cited  3  Bot.  4r  PuS.  643. 
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Mr.  Justice  Johnson  delivered  the  opiaion  of  the  Court>-i- 

The  plaintiffs  here  vrere  defendants  below,  to  an  action  of 
ejectment,  brought  to  recover  eight  thousand  acres  of  land 
lying  in  the  ^tate  of  Kentuck]^ 

The  law  of  real  estates  in  Kentucky,  therefore,  is  the  law  of 
this  Court,  in  deciding  on  the  rights  of  the  parties.  The  plain^ 
tiffs  below,' derives  title  under,  1st,  a  patent  to  George  Mason 
of  Gunston,  issued  in  1787 — 2d,  a  deed  of  ban^n  and  ^sale^ 
from  flijeven  out  of  nine  legal  representatives  of  the  patentee, 
their  brother,  to  George  Mason  of  Lexington,  executed  in 
1794 — Sd*  a  codicil  to  the  will  of  George  Mason  <tf  Lexington, 
devising  the  premises  to  the  lessor  of  the  plaintiffs.  Judgment 
was  rendered  for  plaintiffs,  to  recover  eight-ninths  of  the  pre* 
mises.  The  defendants  below  relied  on  their  possession,  affect* 
ing  to  claim  through  the  .patent  to  the  elder  Mason;  but  ad- 
ducing no  evidence  to  connect  themselves  with  it-  The  ques- 
tions to  be  here  decided  are  brought  up  by  a  bill  of  exceptions, 
taken  by  the  defendants  below;  and  they  will  be  considered,  as 
they  reguti  the  diedaction  of  title,  in  the  order  in  which  they 
have  been  ^ted  above.   . 

The  first  question  in  this  order,  relates  to  the  deed  execute^, 
by  the  representativesof  Mason  the  elder,  to  Mason  the  younger^;' 
binder  whose  will  the  lessor  of  the  plaintiffs  makes  title.  No 
exception  was  taken  to  the  proof,  upon  which  this  deed  went 
to  the  jury.  The  exceptions  go  to  the  nature,  and  extent  of 
the  estate,  which  passed  under  ^t  And  first,  it  was  insisted, 
that  it  could  pass  nothing,  unless  the  plaintiffs  should  show^ 
that  the  land  sued  for  was  entered  after  George  Mason  senior 
made  his  will,  and  not  patented  at  his  death ;  on  the  ground 
that,  otherwise,  it  passed  under  his  will,  and  did  not  descend 
to  these  donors. 

But  it  is  obvious  that  this  instruction  was  properly  refused, 
since  the  fact  nowhere  appears  in  the  record  that  the  elder 
Mason  ever  made  a  will  competent  in  law  to  transfer  real  es* 
late.  The  deed,  it  is  true,  purports  to  carry  into  effect  his  in* 
tentions  towards  his  children;  but  non  consiatf  whether  that 
intention  had  ever  been,  signified,  otherwise,  than  by  parol  or 
by  an  informal  will  *If  a  will  had  ever  been  executed,  with 
the  formalities  necessary  to  defeat  the  heir  at  law,  the  defend' 
ants  should  have  availed  themselves  of  it  by  prooC 

The  next  instruction  prayed  for  by  defendants,  and  rejected 
by  the  Court,  was;  **  that  if  from  the  evidence,  the  jury  believ- 
ed that  the  daughters  of  the  patentee  were  dead,  befoi^e  the 
suit  was  brought;  that  then  they  ought  to  find  for  defendants, 
\8  to  the  undivided  interest  of  such  daughters,  and  that  the 
.leed  did  not  pass  their  interest  The  Court  bisti'uclod  the 
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jury,  that  the  deed  did  not  pass  the  interest  of  the  daughters, 
but  passed  the  interest  of  their  husbands,  who  were  tenants  by 
courtesy;  although  thepr  had  never  had  other  or  further  pos« 
session  of  the  land,  than  what  they  acquired  by  deed. 

To  understand  this  part  of  the  bill  of  exceptions  it  is  neces- 
sary to  notice,  that  from  the  record  it  appears,  that  anu>ng  the 
parties  of  the  first  pari  to  the  deed  to  G.  Mason  the  younger, 
were  four  daughters  of  G.  ^ason  the  elder,  and  their  husbands; 
that  the  daughters  had  formally  executed  a  release  of  inherit- 
ance, under  a  commission  issued  from  a  Court  in  Virginia; 
but  because  the  states  were  then  separated',  as  a  judicial  pro- 
ceeding, it  had  no  validity  as  to  lands  in  Kentucky;  and  the 
lessor  of  the  plaintiffs  was  compelled  to  stand  upon  the  int£Cr 
est  conveyed  to  him  by  the  deeds  of  the  husbands,  as  tena&is 
by  the  courtesy. 

In  order  to  prove  the  pedigree  of  the  donors,  the  marriage, 
birth  of  issue,  &c.,  and  of  the  sons-in-law  of  the  elder  Mason, 
the  testimony  of  two  witnesses  was  introduced  by  plaintiffs, 
taken  under  the  Act  of  Congress.  To  thejntroduction  of  this 
testimony  an  objection  was  made  and  overruled;  and  this  con- 
stituted another  ground  of  exception,  which  however  has  been 
very  properly  waived  by  the  counsel  in  argument  here.  It  ap- 
pears that  the  requisitions  of  the  Act  have  been  Well  complied 
with. 

This  testimony,  besides  establishing  the  pedigree,  marriage, 
and  birth  of  issue  &c.,'  of  the  husbands  and  their  wives,  and 
identity  of  the  lessor  of  the  plaintiffs,  as  devisees  of  G.  Ma- 
son the  younger,  also  goes  to  prove  the  death  of  some,  if  not 
of  all  the  daughters ;  and  the  exception  is  intended  to  raise  the 
question,  whether  in  the  absence  of  evidence  of  actual  seisin, 
the,  husbands  had  good  estates  as  tenants  by  the  courtesy,  in 
the  portions  of  the  land  belonging  to  their  respective  wives;  if 
they  had  not,  then  by  the.  death  of  their  wives,,  their  estates 
were  determined.  To  fepel  this  objection  to  the  vesting  of  the 
estate  by  the  courtesy,  evidence  is  introduced  into  ^he  hilt  of 
exceptions  to  prove,  that  ^^the  adverse  possession  of  th^  pre- 
mises, relied  on  by  the  defendants,  did  n6t  commence  until  after 
tjie  execution  of  the  deed,  and  after  the  death  of  George  Mason ; 
in  other  words,  that  the  land  was  waste,  or  as  is  sometimes 
styled,  toild  land9f"  at  the  titne  of  executing  the  deed,  and  at 
all  times  before  and  down  to  the  time  of  the  devise,  from  George 
Mason  jun.  to  the  lessors  of  the  plaintiff  took  effect. 

It  is  believed  that  the  rigid  rules  of  the  Common  Law,  have 
never  been  applied  to  a  wife's  estate  in  lands  of  this  descrip- 
tion. In  the  sutc  of  New-York  (8  John.  Rep^  Z7\)  these  rules 
have  been  solemnly  I'cpelled ;  and  we  know  oi  no  adjudged  case, 
in  finy  of  the  states,  in  which  they  have  been  recognised  as  ap- 
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pUcable.  It  wQuld  indeed  be  idle  to  compel  an  heir  ol*  purchaser, 
to  find  his  way  through  pathless  deserts,  into  lands  still  overrun 
by  the  aborigines,  in  order  to  *»brcakatwig,"  or  "tumasod/* 
or  ^*  read  a  deed,''  before  he  could  acquire  a  legal  freehold.  It 
may  be  very  safely  asserted,  that  had  a  similar  state  of  things 
existed  in  England  when  the  conqueror  introduced  this  tenure; 
the  necessity  of  actual  seisin^  as  an  incidient  to  the  husband'^ 
right,  would  never  have  found  its  way  across  the  channek . 

It  is  true,  that  Perkins  and  Littleton,  and  other  authors  of 
high  antiquity,  and  great  authority,  lay  down  the  necessity  of 
actual  seisin,  in  very,  strong  terms,  and  exemplify.it,  by  cases, 
which  strikingly  illustrate  the  doctrine.  But,  even  they,  do  not 
represent  it  as  so  unbending  as  to  be  uncontrouied  by  reason.  . 

The  distinction  is  taken,  between  things  which  lie  in  livery 
And  things  which  lie  in  grant;  and  with  regard  tp  th^  latter, 
the  seisin  in  law,  is  enough,  because  they  admit  of  no  other; 
and  as  Lord  Coke  observes  ^^  the  books  say  it  would  be  unt 
reasonable  the  husband  should  suffer,  for  what  ^lio  industry 
of  his  could  prevent;"  and  further  ^^•that  the  true  reason  is, 
that  the  wife  has  those  inheritances  which  lie  in  grant,  and  not 
in  livery,  when  the  right  first  descends  upon  her,  for  she  hath 
a  thing  in  grant  when  she  has  a  right  to  it,  and  nobody  else  in- 
.terpbses  to  prevent  it"  And  in  another  place  he  says  **a  hus^ 
band  shall  fa^  tenant  by  courtesy,  in  respect  of  his  wife's  seisin 
in  law,  where  it  was  impossible  for  him  to  get  an  actual  seisin,'* 
for  ^*the  favour  which  the  law  shows  to  the  husband  that  has 
issue  by  his  wife  shall  not  be  lost  without  some  ddault  in  him. "  So 
when  describing  what  is  livery  of  .seisin,  and  defining  the  dis- 
tinction between  livery  and  deed,  and  livery  in^^law,  he  says  of 
the  latter  ^*  if  the  feoffee  clums  the  land,  as  near  as  he  dares 
to  approach  it,  for  fear  of  death  or  battery,  such  entry  in  law 
shall  execute  the  livery  in  law." 

And  as  a  proof  that  even  in  his  time  the  Common  Law  'had 
begun  to  untrammel  itself  of  the  rigorous  rule,  that  livery  of 
seisin,  or  entry,  was  indispensable  to  vesting  a  freehold;  the 
fact  may  be  cited,  that  livery  of  seisin  was  held  unnecessary 
to  a  An^  devise,  surrenderi^  release  or  confirmatiim  to  lessee 
for  years.  The  mode  of  conveyance,  by  lease  and  release,  and 
some  other  modes,  it  is  well  known,  arose,  out  of  an  effort  to 
disembarrass  the  transfer  -of  titles  of  an  idle  form,  which  had 
survived  the  feudal  system. 

As  it  relates  to  the  tenure  by  courtesy^,  the  necessity  of  entry 
grew  out  of  the  rule,  which  invariably  existed,  that  an  entry 
must  be  made  in  order  to  vest  a  freehold;  (Co,  JM,  51,)  and  out 
of  that  member  of  the  definition  of  the  tenure  by  courtesy,  which 
requires  that  it  should  be  inheritable  by  the  issue.  When  a  de- 
sjcent  was  cast,  the  cntrv  of  the  mother  wa^  necessary,  or  the 
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heir  made. tiile  direct  from  the  grandfather,  or  other  persou 
last  seised. 

But  in  Kentucky,  we  understand,  the  livery  of  seisin  is  un- 
heard f.  Freeholds  are  acquired  by  patent,  or  by  deed,  oi' 
b^  descent,  without  any  further  ceremonies;  and  in  tracing  pe- 
digree, the  proof  of  entry,  as  successive  descents^are  cast,  is  ne- 
ver considered  as  necessary  to  a  recovery,  or  id  any  mode  affect- 
ihg  the  course  of  descent 

If  a  r\ghi  of  entry  therefore  exists,  it  ought  by  analogy  to  br. 
sufficient  to  sustain  the  tenure  acquired  by  the  husband,  where 
no  adverse  possession  exists;  as  it  is  laid  down  in  the  books  rela- 
tive to  a  seisin  in  law  **he  has  the  thing,  if  he  has  a  right  to 
have  it.**  Such  was  not  the  ancient  law;  but  the  reason  of  it 
has  ceased.  It  has  been  shown,  that  in  the  most  remote  periods, 
exceptions  had  been  introduced  on  the  same,  ground;  and,  in 
the  most  modem,  the  rule  has  been  Relaxed  upon  the  same  con- 
sideration. We  ought  not  to  be  behind  the  British  Courts  in 
th^  liberality  of  our  views,  on  the  subject  of  this  tenure.  A 
husband,  formerly,  could  not  have  courtesy -of  an  use;  that  is, 
where  his  wife  vruscestin/queuse^  (Perkms'aCuriegy^fo.dQ,)^ 
and  this  continued  to  be  the  law,  down  to  the  time  of  Baron' 
Gilbert:  (Law  of  flies  and  TrustB^  259,)  at  present  it  ir  \..y 
settled  in  equity,  that  the  husband  shall  have  courtesv  of  a 
trust,  as  well  as  of  a  legal  esUte,  (2  Vem.  536.  1  P.  W.  108. 
Jlik.  606,)  of  an  equity  of  redemption,  a  contingent  useVor 
money  to  be  lai4  out  in  lands. 

The  case  made  out  in  the  bill  of  exceptions^  is  one  in  which 
there  could  not  possibly  have  been  any  default  in  the  ^usbands, 
since  the  disseisin  by  defendants,  did  not  take  place  until  after 
the  death  of  George  Mason  jr.  and  of  consequence,  after  the 
trfuisfer  of  title  by  the  husbands,  and  after  the  devise  took  effect 
in  favour  of  the  plaintiff's  lessor. 

These  points  being  disposed  of,  it  onlyremains  to  consider 
the  questions  raised  upon  the  introduction  of  the  will  of  George 
Mason  jr.  or'rather  of  the  codicil,  utider  which  the  lessor  of 
the  plaintiffs  makes  title. 

Under  a  law  of  the  state  of  Kentucky,  and  the  decision  of 
their  Courts  upon  it,  a  will  with  two  witnesses,  is  sufficient  to 
pa$s  real  estate;  and  th^  copy  of  such  a  will,  duly  proved  and 
recorded  in  another  state,  is  good  evidence  of  the  execution  of 
the  wilL 

The  objection  here  is,  that  it  does  not  appear  from  the  ex- 
emplified copy,  that  this  codicil  was  duly  proved;— because  the 
prooate  does  not  go  to  that  codicil,  but  to  another ;  and  secondly, 
because  it  appears  to  have  been  admitted  to  record  on  the  tes- 
timony of  a  single  witness. 
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The  probate  jpiirportt  **  that  the  two  codicih  were  proved 
by  the  oath  of  Darnel  M^Carty.'*  From  the  exemplificatioii  it 
appears,  ^at  at  three  several  dates  the  testator,  added  to  his 
will,  what  he  calls  codicils,  but  as  there  is  no  signature  to  the 
first,  we  are  satisfied  that  the  first  and  second  Were  well  consi- 
dered as  making  but  one ;  and  therefore  that  the  probate  al- 
though purporting  to  go  to  two  codicils  only,  was  well  consi* 
dered  as  going  to  this ;  which  but  for  the  want  of  the  si^ature 
to  the  first,  would  have  been  the  third  codicil.  What  is  deci- 
sive on  this  subject,  is,  that  the  first  two  codicils  have  no  sub- 
scribing witness,  distinct  from  the  last ;— and  the  .name  of 
liilCarty,  the  witness  sworn,  is  subscribed  to  the  second,  or-ta 
the  defendants  contend  it  should  be  considered,  to  the  third  co^ 
dicil. , 

With  reeard  to  the  second  exception  to  the  sufficiency  of 
the  proof  of  this  codicil,  it  can  only  be  necessary  to  resort  to 
adjudged  cases,  as  they  seem  conclusive  to  this  point. 

There  were  two  witnesses  to  this  codicil,  to  wit,  Thompson 
Mason  and  M^Carty..  M^Carty  only  was  sworn,  and  the  probate 
upon  "which  it  was  ordered  to  be  recorded,  imports,  that  the 
two  cpdiciU  were  provi^  by  the  oath  of  Daniel  M^Cartyl  In 
the  case  of  Harper  et  aL  ^.  Wilson  et  al.,  decided  in  the  Court 
uf  Appeals  of  the'  state  of  Kentucky,  in  1820,  in  which  the 
H^ht  to  lands  was  in  controversy,  (he  probate  was  in  these 
wor<^  ^*  this  will  was  .produced  in  Court  proved  by  the  oath 
of  Sarah  Harper,  a  subscribing  witness  thereto,  and  ordered  to 
be  recorded.**  There  was  another  subscribing  witness  to  th^* 
win,  and  exception  was  taken  to  the  sufficiency  of  the  prepl. 
The  language  of  the  Court  in  that  case  was.  ^  As  to  the  procil 
of  the  execution  of  the  will  it  need  only  be  remarked  that  itt 
admission  to  record,  is  sufficient  to  show  that  the  witness'  b) 
whom  it  waA  proven  in  that  Court,  established  every  iPact  essen- 
tial to  its  due  execution;  aiid  it  is  a  settled  rule,  that  although 
more  than  one  witness  is  required  to  subscribe'a  will  dispos- 
ing of  lands,  the  evidence  of  one  may  be  sufficient  to  prove  it.'* 
(2  Markhalk467,}  The  szme  doctrine  has  been  since  fully  re- 
cop^ised  in  the  pase  of  Turner  v$*  Turner,  (1  IdU.  Rep.  103,) 
adjudged  in  the  same  Court' in  18S^;  and  the  identity  of  the 
certificate  and  facts  in  this  case  with  lEbsein  the  case  of  Har^ 
per  vf.  Wilson,  leaves  nothing  for  this  Court  to  deliberate  upon. 

There  is  spread,  upon  Ith^  record,  a  considerable  body  or  tes* 
timcjhy,  taken  by  the  Court,  by  which  the  will  had  been  pre- 
viously admitted  to  record,  and  i which  upon  the  face  of  it,  ap- 
pears  to  have  been  taken  in  order  to'  remove  all  doubt  on  the 
sufficiency  of  the  will,  and  authenticity  of  th^  attestations  to  it. 
Bu]t  as  it  does  not  appear  to  have  been  folldwed  up  by  any  order 
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of  that  Court,  it  wts  not  taken  into  view  in  the  bill,  of  ezcep- 
tions,  and  made  no  piut  of  the  evidence  in  the  Court  below. 
It  therefore  only  required  this  remaiiL  in  ord^  to  prevent  any 
misapprehension  on  this  point 

We  are  of  opinion  that  there  was  no  error  in  the  judgment 
below  and  that  it  be  affirmed  with  costs. 
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T^B  AmBBIOAM  IkSUB^UTOB  COMPANYy  AVtD  TBB  OOBAB  llTtVBAKOB 

CoMPAjrr,  (pT  Nbw-Yobk,)  Apfbllamt89  vs.  356  Balbs  or 

CoTTOy,  DaTID  CANtBB  ClJLIMAMT  AND  ApPBtLBB. 

Tlie  Conatitntioii  of  the  United  States  confers  abMluteljrt  qo  the  gonmn  at 
of  the  Union,  the  power  of  miking  war»  md  of  makuif^.tieetiet.  Coofe- 
quent)y»  that  govemmcnt  poaaesaet  the  power  of  acquiring  temtoiy»  either 
hy  conquest  or  by  treaty.  {542| 

The  unffe  of  the  utorld  is,  if  a  natioii  be  not  entirely  subdued,  to  oomider 
the  h<Mding  of  cooqumd  territory  asa  mere  milibir  occupatioa,  until  its 
fioe  shall  be  detennihed  at  the.  treaty  of  peace.  Ifitbe  ceded  by  treaty, 
the  acquisition  is  confirmed,  and  the  ceded  territOiy  becomesa  part  of  the 
toation  to  which  it  is  annezedi  e'tber  on  the  terms  stipulated  in  the  treaty 
of  cesnon,  or  on  such  as  its  niew  master  shall  impose.  Qn  such  transfer  of 
territory,  it  has  never  been  held,  that  the  relations  of  the  inhabitants  with 
each  other  undergo  any  change.  Thesr  relations  .with  their  former  sore- 
reign  are  diisolvea,  and  new  relations  are  created  between  them  and  the 
snvemment  which  has  acquired  their  tertitotr.  The  same  act  irhich  trans- 

.  fers  theif  country,  transfers  the  allegiance  of  those  who  remain  in  it,  and 
the  law,  which  may  be  denominated  political,  is,  necessarily,  changed;  al- 
though that  which  regulates  the  interobuTM  and  general  conduct  of  indi- 
viduab»  remains  in  forces  until  altered  by  the  newly  created  power  of  the 
state.  {543| 

The  treaty  with  Spain,  hr  which  Florida  was  ceded  to  the  United  Statei^  is 
the  law  of  the  land,  and  admits  the  inhabitants  of  Florida  to  the  enjoyment 
of  the  ptivilege%  rights  and  immunities  of  the  citizens  of  the  United  States. 
They  do  not  however  participate  in  political  power«  they  do  not  share  in 
the.gOYemment^  until  Florida  shall  become  a  state.  In  the  mean  time  Flo- 
rida continues  to  be  a  territoipr  of  the  Umt<^  States,  governed  by  virtue 
<^  that  chuis^in  the  Constitution,  which  empowers  <*  Congress  to  make  all 
needful  rules  and  rmktioni,  reipectlng  the  territoiy,  or  other  property 
bdoi^ing  to  the  Uified  States.*'  {542| 

The  powersof  the  teriitorial  legisbture  Florida,  extend  toall  rightfiil  ob- 
jects of  legisbtioni  subject  to  the  restriction,  that  their  laws  shall  not  be 
V inconsistent  with  the  laws  and  Con^tution  of  the  United  Sutes."  {543} 

All  the  laws  which  were  in  force  in  Florida,  while  a  province  of  Spain,  those 
excepted  which  were  political'in  tfaieir  character,  which  concerned  the  re- 
lations between  ihe  people  and  their  sovereig^n,  remained  in  force  until  al- 
tered by  Uie-govemmeiit^of  the  United  States.  Congress  recognises  this 
principle,  by  using  the  words'*^  laws  of  the  territory  now  In  force  therein.** 
Tlalaw^  could,  then,  have  been  in  force  but  those  enacted  by  the  Spanish 
government  If  among  then  there  existed  a  law  on  the  subject  of  MUvage, 
and  it  is  icarcely  possible  there  should  not  have  been  such  a  law,  jurisai^ 
tion  over  it,  was  confeiTed.by  the  Act  of  Congre»  relative  to  the  territory 
of  Florida,  on  the  Superior  Court:  but  that  jurisdiction  was  not  exclusive. 
A  territorul  Act,  conll^ng  jurisdiction  over  the  same  cases  as  an  inferior 
Court,  would  not  have  be^  inconsis^nt  with  the  seventh  section  of  the 
Act,  vesting  the  whole  judidal  power  of  the  territory  in  two  Superior 
Courts,  andin  such  inferior  Courti^  and  Justices  of  the  Peace,  as  the  legisr 
ktive  council  of  the  tertitocy  may  from  time  to  thne  establish.'*  {544| 
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The  derenthieGUonortfatAetdedwcs ''thatthekwioftbcUmtedSta^ 
tMdnf  to  the  ipvemie  and  hi  edlteetioii»  end  all  other  public  Aeb  not 
fawomHtent  or  rfepuf^naat  to  the  Ae^  ihaU  extend  to  ana  hare  full  force 
ind  effect  in  tlie  temtocy  of  Florida.'' The  Uwa  wluch  ^ 
territoiy  by  thia  iection»  #feie  either  for  the  puniihinent  oC  crinieiv  or  for 


dvil  punoees.  Juriadlction  U  given  hi  all  crinunal  ^aaea  by  the  aeventh 
lection,  butin  cml  raw»that  aedion  girea  juriadietion  only  m  thoae  which 
aciae  under,  and  an  cognisable  by  the  lawa  of  the  territory.  Conaequiently, 
all  ciVU  caaes  ariring  under  the  hwa  which  are  extended  to  the  tetritory 
bir  the  elcTcnth  aection,  are  cognisable  in  the  territorial  Coorti  by  virtue 
of  the  eighth  aectioqt  and  in  thoae  eaae%  the  Superior  Coofta  may  exeroae 
the  aame  juriadielMNi  aa  ia  eiercited  by  the  Court  for  the  Kentucky  dtt- 
triet  {sAi 

The  Conititution  and  k#s  of  the  United  Statea  ^  juriadietion  to  the  Bia- 
tlict  Cottrtib  over  all  cases  fai  admird^i  biit  Jdrndietion  orer  the  caae,  does 
not  constitnte  the  case  i^K  {545j 

The  Constitntion  4ecbrestfiat  *«the  judicial  i»oiwer  shall  extend  to  all  eases 
In  hbw  and  equity  ariring  under  it— the  laws  ofthe  United  8tates»  and  trea- 
tiea  made^  or  which  shall  be  made  under  tbeir  authoi^^t-^to  all  cases  af- 
feeling  hmbaaMdonb  otherlmiblic  nriiusters  and  consubt  to  all  cases  of  sd- 
miralty  and  maritime  juriamctiov.''  The  Constitution  certainly  contem- 
platcatheaeaa  three  dUuiddhMM^esiet/  and  if  they  are  distinct,  the 
grant  of  juriadietion  over  one  of  them,  does  not  confer  jurisdiction  over 
either  of  tlie.  other  two.  The  discrimination  made  betwee ji  them  ia  con- 
elusive  against  their  identity.  {545} 

A  case  in  admiTal^  doea  Mit,  ui  fact,  arise  under  the  Constitution  or  laws  of 
the  United  Statea.  These  esses  are  as  old  ss  navigation  itselft  and  the  law 
admiralty  and  maritime,  as  ^  existed  for  sr^  is  appfied  by  our  Courts  to^ 
the  caaes  ss  they  arise.  It  is  not  then  to  tne,eightn  section  of  the  tefrito*' 
rial  Ae|,  that  we  are  to  look  for  the  grant  of  admird^  and  maritime  juris- 
diction in  tbr  tenitorial  Coutts  of  Florida.  Conse^uenth^,  if  that  junsdie- 
.lion  is  exclusive,  it  b  not  made  so  by  the  reference  m  the  Act  of  Congress 
to  tike  District  Court  of  Kentucky.  {545{ 

The  Judges  of  the  Superior  Courts  of  Florida  hokl  their  offices  tat  four  yeafs. 
These  Coort%  theiwjre  not  Consthutionsl  Courts,  in  which  -^lie  judicial 
powen  confeirred  by  the  Constitution  on  the  general  govem'metit  can  be 
deposited.  They  are  incapable  of  receiving  it  They  are  1e|p8lative  Courts 
mated  in  virtue  of  the  general  right  of  sovereignty,  cwhich  exists  in  the 

Svemmei)t|  or  in  virtde  of  that  clause  which  enables  Congress  to  make 
n  reguUting  the  territories  belonging  to  the  United  Stated^  The  ju- 
risdiction with  which  they  are  invested,»  not  a  part  of  that  judidal  power, 
which  is  defined  in  the  third  article  ofUie  Censtitution,  but  is  confoired  by 
Congress  in  the  exercise  of  its  powers  over  the  territories  ot  the  Umted 
Statea.  1546} 

Although  admiralty  jurisdiction  can  be  exercised  in  the  states,in  tiiose  Courts 
only  which  are  established  in  pursuanoe  ofthe  third  asticleof  the  Consti- 
tution,  (he  same  limiUtion  does  not  extend  to  the  territories.  In  fegiskt- 
ing  for  them.  Congress  exercises  the  eombmed  powers  of  the  general  and 
state  governments.  {546} 

The  Act  ofthe  territonal  legislature  of  Florida,,  erecting  a  Court  which  nriK 
ceeded  under  the  provisions  of  the  Uw  to  decree,  for  salvage^  the  sale  of 
acMOof  a  vessel  which  htd  been  stranded,^andwhi9h  cargo  had  been 
btou^t  within  the  territorial  limits,  is  not  ihc<nbistent  witii  th«  kws  end 
Constitution  ofthe  United  States,  and  is  validi  and  coniequently  a  sale  of 
the  property  made  in  pursuance  of  it  changed  the  property.  {5461 
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APPEAL  from  the  Circuit  Court  of  the  United  Sutes,  for 
the  District  of  South  Carolina. 

The  libel  filed  in  this  cause  in  the  DistHtt  Court  of  South 
Carolina,  on  the  18th  April,  1825,  alleged  that  five  hundred 
and  eighty-four  bales  of  cotton,  insured  by  the  Itbcllants,  were 
shipped  on  board  the  ship  Pomi  a  Fetre^  on  .  voyage  from 
NtUhOrUaoM  to  Baatrt  de  Gfmcein  France,  and  was  in  Febru- 
ary, 1835,  wrecked  on  the  coast  of  Florida  f  from  which  it  was 
salved,  and  carried  into  Key  Weti^  in  the  territory  of  Florida, 
where  k  was  sold,  without  any  previous  adjudication  by  a  Court 
of  competent  jurisdiction,  for  the  ostensible  purpose  of  satisfying 
aclaim  for  salvase,  amounting  to  seventy-six  per  cent,  of  the  pro^ 
perty  saved.  That  the  cotton  thus  insured,  was  abaadooed  to 
the  underwriters,  the  libellanta,  and' the  abandonment  was  ac- 
cepted by  them  on  the  10th  March,  18S5.-- That  part  of  the 
cargo,  amounting  to  one  hundred  and  forty  bales,  subsequently 
arrived  in  the  port  of  Nno-York,  and  was  ^ere  proceeded 
against  by  the  libellants,  as  their  property  under  the  abandon- 
ment That  another  part  of  the  careo,  amounting  to;  between 
three  hundred  and  three  hundred  and  fifty-six  bales,  had  arrive 
ed  in  the  port  of  CAoflet^on,  within  the  junsdictioii  of  the  Conrtj 
in  the  possession  of  one  DmM  Ganger,  and  was  fraudulently 
sold  in  Charktion^  at  auction,  on  the  13th  of  April,  18S5.  Res- 
titution of  this  last  mentioned  part  was  therefore  grayed  by  the 
libellants,  and  process  was  issued  against  the  said  Canter  m 

The  marshal  returned  to  the  warrant  that  he  had  taken  one 
hundred  and  sixty  bales  of  cotton,  and  the  perscm  of  Gonler.  Fi^ 
ty-four  bales  of  the  cotton,  specifically  brought  into  Court,  wer^ 
ordered  to  be  sold  and  the  proceeds  paid  into  the  Reeistry ;  and 
the  supposed  value  of  the  remainder  ii|  disputey  to  be  secured 
by  stipulation. 

David  Canter  filed  his  answer  claiming  three  hundred  and 
fifty-six  bales  <^  cotton,  as  a  bonafidt  purchaser,  under  a  sale  at 
public  auction  at  Key  Weti^  by  virtue  of  the  decree  of  a  ceruin 
Court,  consisting  of  a  Noimy  and  fine  Jurar$j  proceeding  under 
an  Act  of  the  Governor  and  Legislative  Cenmcil  of  Florida, 
passed  the  4th  of  July,  18S8,  which  decree  ^awarded  to  the  sal- 
vors seventv-six  |>er  cent  on  the  nett  proceeds  of  sale. 

The  testmiony  of  witnesses  was  taken,  and  other  evidence 
produced^  relating  to  the  title  of  the  libellants  under  the  insur- 
ances and  abandonments  thereon,  and  to  the  proceedings  in  the 
Court  at  Key  West 

The  District  Judge  pronounced  the  proceedings  in  the  Court 
at  Kej^  Weet  a  nullity ;  but  decreed  restitution  to  the  libeUants 
of  thirty^-nine  bales  of  the  cotton  only,  (deducting  n  salvage  of 
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fifty  per  cent. ;)  cdniiidering  the  evidence  of  the  identity  of  the 
residue^  as  insufficient  to  eatf^blish  their  proprietary  interest. 

The  libellants  and  claifnant  both  appealed  from  ihis  decree 
to  the  Circuit  Court 

Further  testimony  was  taken  in  the  Circuit  Court ;  and  at 
the  hearing,  the.  decree  of  the  District  Court  was  reversed,  and 
the  entire  cottop  decreed  to  the  claimant  with  costs ;  upon  the 
ground  that  the  proceedings  of  the  Court  at  Eiy  Wut  were  le- 
gal,  and  transferred  the  property  lo  the  allegea  purcb^lser  un- 
derthem. 

From  this  decree  the  libellants  appealed  tc^  this  Court. 

The  documents  exhibited  and  evidence  taken  in  the  ^as^ 
showed  that  three  hundred  and  thirty-diree  bales  of  the  cotton, 
on  bdard  the  Poth/  a  Pitre^  were  insured  by  the  American,  and 
three  hundred'  and  fifty-one  b^  the  Ocean  office.  The  whol)e  car- 
go of  the  ship  consisted  of  eight  hundred  and  ninety-on^  bales, 
but  lo  whom  the  other  three  hundred  uid  seventeen  bales  be- 
longed, did  not  appear.  The  ship  sailed  on  the  voyage  insured 
on  the  17th  February  1825,  and  was  wrecked  on  Carysforth 
Reef,  pn  the  east  coast  of  West  Florida,  about  eight  milesfrom 
the  shore.  >  She  filled  with  water,  and  was  abandoned  by  the 
captain  and  crew. 

In  the  depositions  taken  in  the  causei  it  was  stated,  that 
when  the  vessel  was  first  seen,  she  was  filled  wit^h  water,  aban- 
doned, bilged,  and  lying  on  her  broad  side.  The  cotton  was 
taken  out  of  her,  hove  into  the  sea,  rafts  made  of  it,  towed  inr 
aide  of  the  ree(^  and  then  put  on  board  of  vessels:  The  captain 
of  the  ship  was  picked  up  on  the  shore  with  his  men,  about 
fourteen  miles  from  the  wreck,  and  he  went  with  theaalvoits  to 
Key  West,  where  the  property  saved  was  ca^ed ;  and  the  pro- 
ceedings for  salvage  were  at  Key  West,  carried  on,  as  was  al- 
leged, with  the  co-operation  and  concurrence  of  the  master  of 
the  ship. 

The  danger  in  saving  the  property  was  sud  to  have  been 
very  great,  the  weather  to  have  beei^  stormy,  some  of  the  men 
were  injured,  and.  the  saving  was  done  during,  the  night  as  well 
as  the  day ;  most  of  the  cotton  was  much  injured. 

After  the  sale,  the  agent  of  the  appellants,  Mr.  Oeden,  came 
on  from  New  York  to  Key  West,  for  the  purpose  of  attending 
the  sale,  and  he  expressed  his  willingness  to  pay  tothe  pur- 
chasers of  the  cotton,  a  considerable  sum,  beyond  what  had  been 
paidfor it  at'tbe s^lc. 

It  was  also,  in  evidence,  that  the  marks  on  the  cotton  were 
defaced,  and  that  th€reffi>rts  to  ascertain  ihfe  particular  marka 
on  that  imported  into  Charleston  by  the  appellee,  were,  to  a 
great  extent,  without  success.  A  large  portum  of  the  cotton 
brought  to  Charleston  by  the  claimant,  was  sold  at  auction  aa. 
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damaged  cotton.  An  ag^ceement  between  the  two  iniurance 
companies,  the  appellants,  was  made  previous  to  the  institu- 
tion .of  the  suit,  that  the  same  should  he  for  their  joint  benefit. 
David  Canter,  the  appellee^  clain^ed  three  hundred  andfifty^ 
six  bales  of  the  cotton,  as  a  bona  fidt  purchaser  under  the  de- 
cree  of  the  Court  of  Key  West,  insututed  by,  and  proceed- 
ing under  a  law  of  the  Legislative  Council  of  Florida,  passed 
4th  July  1823;  which  decree  awarded  seventy-six  per  cenU  to 
the  salvors,  of  the  net  proceeds  of  the  sale. 

The  appellants  fi:led  the  following  ^*  reasons  of  appeal.'' 

That  the  decision  of  the  Cirt:uit  Court  is  erroneous,  inas* 
much  as  the  said  tribunal  at  Key  West  was  not  legally  organiz- 
ed, nor  of  competent  jurisdiction  in  the  premises. 

1st  Because  the  Constitution  and  laws  of  the. United  Statu 
are  of  full  force. and  effect  within  tbe  territory  oi  Florida* 

2d.  Because  jurisdiction  of  salvage  was  not  a  rightful  sub- 
ject of  legislation,  with  the  Floridiati  government;  and  the 
wrecking  law  enacted  by  the  same,  is,  in  various  respects,  in- 
consistent with  the  said  Constitution  and  laws. 

Sd»  Because  the  Superior  Courts  of  the  said  territory  ar6 
vested  with  plenary  and  exclusive  jurisdiction  over  all  admiral* 
tv  and  maritime  cases ;  land  this  was  a  case  of  that  descrip- 
tion. 

.  4th.  Because^  even  if  the  jurisdiction  of  the  said  Courts  were 
confined  to  ^^  cases  arising  under  the  Constitution  and  laws  of 
the  United  States,"— rthis  was  a  case  of  that  class. 

5th.  Because  the  said  Superior  Courts  were  vested  with  ori- 
ginal cognizance  in  aH  cases,  where  the  amount  in  issue  exceed- 
ed the  value  of  one  hundred  dollars.* 

*  The  Reporter  acknowledgds  withpletstire,  his  obligations  to  Hr.  Justiee 
Johnson,  foy.whom  be  has  been  furnished  with  a  copy  of  the  opinion  ddi. 
vered  by  him  on  tbe  decision  of  this  cue. 

Mr.  Justice  JoHnsoir.— This  ease  comes  up  on  a  cross  appeal,  ftom  a 
decision  of  the  District  Court,  adjudging  a  part  o^tbe  ru  sub/eeta  to  the  li-^ 
bellanta^  and  the  residue  to  the  eUunmnts.  ' 

The  decree  establishes  the  right  of  the  parties  libellant  to  recover,  but 
dismisses  the  libel  as  to  a  great  proportion  of  the  cotton,  on  the  ground  of 
a  defect  of  evidence  to  identify  it. 

From  tbe  pleadings  and  testimon^r,  it  appears  that  the  libellants  were  in- 
surers to  a  hcge  amount  on  a  quantity  of  cotton  shipped  by  certain  indivi- 
duals, in  the  French  ship  point  a  Fetre,  on  a  voyage  firom  Orleans  to  Ha* 
we.  That  the  ship  was  stranded  and  lost  on  the  coast  of  Florida,  and  the 
cotton  abandoned  to  tliese  underwriters.  That  the  cotton  libelled,  was  a 
part  of  the  carso  of  the  Point  a  Fetre,  is  admitted ;  but  it  appears,  that  af* 
ter  being  saved  from  the  wiepk»  it  was  deposited  at  Key  West^  where  it  was 
sold  ami  purchased  by  Canter  the  claimant,  under  the  jorder  of  a  municipal 
Court,  constituted  under  a  law  of  Florida,  with  jurisdiction  over  cases  of 
sahraJB^. 

The  preliminsi^  question  alone,  has  now  been  argued,  to  wit,  whethet 
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Darid  Canter  claimed  all  the  cotton  except  thirty-nine  bales 
on  the  ground : 

the  sale  by  that  Court  was  effectual  to  direst  the  interest  of  the  under- 
vriten. 

The  general  principle  ia  not  denied,  aa  to  the  mutations  of  propertyt 
whicU  takea  place  through  the  intervention  of  Courta  of  J.ustice «  but  it  was 
argued  that  the  Constitution  of  the  United  States  vests  the  miaanltj  ju« 
tisdiction  exclumvely  in  the  general  government — that  no  state  can  exercise 
a  concurrent  iurisdiction  over  admind^  and  maritime  causes,  and  that  al- 
vage  was  of  that  description.  Wherefore  the  legisfaitnre  of  Florida  had, 
in  oiganizing  thia  Court,  exerciaed  a  |K>wer  not  legally  vested  in  it,  and  the 
Act  constituting  it,  being  a  void  Act,  it  was  as  though  no  such  Court  exist- 
ed. Tliat  moreover,  the  nullity  of  that  Court  did  not  rest  merely  9n  an  in- 
herent want  of  power  to  constitute  it,  but  on  positive  prohibition  contained 
in  the  Acts  org^zing  the  government  of  the  territory  to  pass  any  lawa  con- 
Uvy  to  the  laws  and  Constitution  of  the  United  States,  llwt  die  Act  or- 
ganizing thia  Court,  waa  an  Act  of  this  nature,  inaamuch  aa  jurisdiction  of 
cau8e%  admiralty  and  maritime,  were  expressly  vested  in  the  Superior 
Courts  of  Florida «  and,  that,  without  the  right  of  exercinng  a  concurrent 
power  over  the  subject,  vesting  this  jurisdiction  in  an  inferior  Court,  b 
gfioad  hoe,  divesting  the  Superior  Court  of  its  iurisdiction,  and  renderi^ 
null  the  Act  of  Cong^ress,  which  v«sts  t)  e  admiralty  jurisdiction  in  that 
alone. 

On  the  ether  hand,  it  has  been  contended,  that  salvage  is  a  subject  of 
mumcipal  and  common  law  cognizanceir  not  exclusively  belonging  to  the 
adminiw ;  that  although  the  Constitution  may  vest  the  exclunve  cogni- 
zance of  admiralty  and  maritime  causes  in  the  United  States,  in  those  in- 
stunces  in  which  the  admiral^  at  the  adoption  of  the  Constitution,  had  ex- 
clusive juriscUction  of  the  subject,  yet,  in  those  csse%  in  which  the  common 
law  exercised  a  concurrent  jurisdiction  with  the  admiralty,  there  is  no  rear 
son  tor  carrying  the  grant  beyond  a  concurrent  jurisdiction  with  the  com- 
mon law  Courts  of  the  sQites. 

That  the  Court  which  ordered  this  sale,  waa  properly  a  municipal  Court,  and 
a  Court  of  a  separate  and  distinct  jurisdiction  from  the  Courts  of  the  United. 
iBtstes,  and  as  such,  its  acts  are  not  to  be  reviewed  in  a  foreign  tribunal ;  of 
which  description  it  was  contended,  were  the  Courts  of  the  United  States 
fur  South  Carolina  District  That  the  District  of  Florida  waa  no  part  of  the 
United  States,  but  only  an  acquisition  or  dependency,  and  aa  such  the  Coo- 
bt'\tulion,  par  sf^  had  no  binding  effect  in  or  over  it  i  and  finally  that  the  ar- 
gument drawn  from  the  assumed  fact,  that  the  admiralty  and  maritime  ju- 
risdiction was  by  law  expressly  vested  in  another  Court,  originates  in  a 
misconstruction  of  the  kw,  inasmuch  aa  no  Act  of  Congress  vesto  in  the  Su- 
perior Court  any  other  pmtion  of  the  jurisdiction  of  ttie  Kentucky  Court, 
than  that  of  causes  arising  unde^  the  kWs  of  the  United  States ;  that  thb 
is  not  a  cause  of  that  description,  it  is  one  arinng  under  a  casualty  in  which 
no  law  of  the  United  States  came  necessarily  under  review. 

To  this  it  was  repfied,  that  it  Was  a  cause  arising  under  a  law  of  tibe  Unit- 
ed States^  and  the  case  of  Osborne  se.  The  Bank  of  the  United  States,  was 
3uot^  and  insisted  on  aa  furnishing  a  decinon  in  point  That  if  the  cause 
lere  was  one  of  that  description,  because  the  Bank  was  incorporated  by  a 
law  of  the  United  States,  for  the  same  reason  waa  this  a  cause  of  that  de- 
scription, because  the  body  politic  here  was  like  the  body  corporate  there,  cre- 
ated by  a  biw  of  the  Unifeeo  Statcts  and,  if  at  erciy  step  there,  the  Court' 
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Kr$i^  That  h^  was  in  the  pouesium  of  it,  not  tortiouslj,  but 
as  a  hwuifidt  purchaser,  and)that  that  possession^  thus  acquiiv 

was  met  by  the  kw  which  made  the  one  a  bank,  fare  it  power  to  make 
by  lawa,  and  to  act  under  thoae  by-Uwi^  ao  Waa  it  equally  met  heie,  by  the 
lawa  which  made  this  a  aUte,  pive  h  power  to.legialate,  and  kgaliced 
this  tnuMfer  of  property,  under  kwa,  which  without  the  kws  of  the  United 
State%  were  mere  nulhtiea. 

It  becomea  indispensable  to  the  solution  of  these  dif&coltiea,  that  w« 
should  conceive  a  iust  idea  of  the  relation  in  which  Florida  standa  to  the 
United  tftates  \  and  ^re  a  correct  construction  to  the  second  section  of  the 
Act  of  Consn^si,  of  May  the  26th,  1834^  respectinff  the  territorial  govern* 
ment  of  Florida  { correct  views  on  these  two  subjects,  will  dispose  orall  the 
points  that  have  been  considered  in  argument 

And  first,  it  is  obvious,  that  there  b  a  material  distinction  between  the 
territory  now  under  consideration,  and  tluit  which  is  acquired  from  the  abo* 
rijpines  (whether  by  purchase  or  con<)ueflt,)'triMtfi  the  acknowledged  limits 
of  the  United  States,  as  also  that  which  is  acouired  by  the  establiumeAt  of 

•  a  disputed  line.  As  to  both  these  there  can  be  no  Question,  that  the  sove- 
reignty of  the  state  or  territory  within  which  it  nes,  and  of  the  United 
States,  immediately  attach,  producing  a  complete  subjection  to  all  the  kws 

.  and  institutions  of  the  two  goveKunents,  local  and  general,  unless  modified 

.  by  treaty* 

The  ouestion  now  to  be  considered,  rektes  to  territories  previously  sub- 
ject to  the  acknowledffed  jurisdictioh  of  another  sovereign «  such  as  was 
Florida  to  the  crown  of  Spain.  And  on  this  subject,  we  have  the  most  ex- 
plicit proo(  that  the  understanding  of  our  public  functionaries^  is,  that  the 
government  Shd  kws  of  the  United  States  do  not  extend  to  such  temtoiy 
by  the  mere  Act  of  cession.  For,  in  the  Act  of  Congress,  of  March  30th, 
1832,  section  9th,  we  have  an  enumeration  of  the  Acta  of  Congress  which 
are  to  be  held  in  force  in  the  territory  i  and,  in  the  10th  section  an  enumera-, 
tion,  in  nature  of  a  bill  of  riffht%  of  privileges,  add  immunities  which  could 
not  be  denied  to  the  inhabitanta  of  the  teiritoiy,  if  they  came  under  the 
Constitution  by  the  mere  Act  of  cession. 

As,  however,  the  opinion  of  our  pubhc  functionaries  k  not  conclusive^  we 
will  review  the  provisions  of  the  Constitution  on  thia  subject. 

At  the  time  the  Constitution  was  formed,  the  limiu  of  the  territory  over 
which  it  waa  to  operate  were  generally  defined  and  reco|piiiied.  These  limits 
consisted  in  part,  of  oiganized  states,  and  in  part  of  temtories^  the  absolute 
property  am)  dependcncies.of  the  United  States.  These  statei^  this  terri- 
tory, and  future  sfatfet  to  be  admitted  into  the  Union,  are  the  sole  objects  of 
the  ConsittutJon ;  there  is  no  express  provision  whatever  made  in  the  Con- 
^ution  tor  the  acquisition  or  government  of  territories  beyond  those  li- 
niits. 

The  right,  therefore,  of  acquiring  territory  is  altogether  incidental  to  the 
treaty-making  power,  and  perhaps  to  the  power  c»  admitting  new  states 

,  into  the  Union ;  and  the  government  of  such  acquisitions  is,  of  course,  left  to 
the  legisktive  power  of  the  Union,  as  fur  as  tluit  power  n  uncontrouled 
by  treaty.  By  the  latter  we  acquire  either  positively  or  mih  moda,  and  by 
the  former  diipose  of  acquisitions  so  made «  and  in  case  gf  such  acquisitions, 
I  see  nothing  m  which  the  power  acquired  over  the  ceded  territories,  cair 
vaiy  firom  the  power  aequued  under  the  kw  of  nationa  by  any  other  go- 
vcroment  over  acquired  or  ceded  territorv.  The  kws,  rights  and  institu- 
iions  of  the  temtoty  so  acquired  remain  in  full  force,  until  rightfully  altered 
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ed,  is  ^od  against  all  but  the  person  who  proves  a  better  title 
to  this  identical  cotton.  * 


by  the  new  government  In  the  present  instance,  howerer,  the  laws  of  Flo- 
rida were  not  left  to  derive  their  force  from  geneml  principles  akme ;  for  by 
the  13th  section  of  the  lame  Act  it  is  declared,  '*  That  the  bivs  in  farce  in 
the  said  territory  at  the  commencement  of  this  Act,  snd  not  inconastent 
with  the  provisions  thereof  shall  continue  in  force  until  altered,  modified  or 
repealed  by  the  legislature. 

From  these  views  of  the  subject  it  results, 

1st  That  whatever  may  be  the  correct  idea  of  the  distribution  of  tiie  sd^ 
miralty  jurisdictions  as  between  the  states  and  United  States^  it  cm  have 
no  application  here,  nnce  this  territory  does  nc^  stsnd  in  the  relatioa  of -a 
stete  to  the  United  SUtes. 

2ndljr.  That  whether  salvage  be  of  admiralty  jorisdicticfn  esdosively  or 
not,  it  18  immsterial  to  this  cause,  since  the  whole  power  of  legisbtioaover 
the  subject  in  Florida,  existed  exclusively  in  the  general  government 

3dly.  That  the  general  jninciples  of  international  kw,  on  the  immunities 
of  foreign  courts  and  foreign  dscisions,  have  no  ap|>lication  here,  since  the 
Courts  of  Florida  have  a  common  origin  with  this  Couit-^-our  authority 
flows  from  the  same  source — ^we  are  connected  at  the  fountain  head,  go- 
verned by  the  same  legisbtive  power,  and  have  eaual  access  to  the  laws 
which  constitute  and  governs  us.  It  follows,  that  neitner  can  regard  the  de- 
cisions of  the  other,  if  acting  without  authori^  derinred  through  the  legisla- 
ture of  the  Union. 

The  Act  entitled  '*An  Aet  for  the  estsbrishmeht  of  a  territorial  jmrem- 
ment  in  Florida,''  and  the  Acts  in  pari  meferto,  of.  the  3d  March  1^3,  and 
thr  36th  May  1834,  constitute  what  may  be  firoperfy  termed  the  Con^tn« 
tion  of  Florida*  The  first  provides  for  the  appointssem  of  an  executive,  with 
powers  not  msterisl  here  to  be  considered.  It  con^itutes  a  Legia^ure^  or-^ 
ganises  a  Judiciary,  and  imposes  upon  the  one  and  the  other  somegeaerd 
restrictions,  subject  to  which  they  are  empowered  to  exercise  the  legisb^ 
tive,  judicial  and  executive  powers  which  belong  generally  to  an  organ- 
ized government 

The  Act  of  March  1833  goes  over  the  same  ground,  and  repeala  the 
preceding  Act  so  far  as  the  provisions  of  the  latter  are  inconsistent  urith 
those  of  the  former  Act.  And  with  re^;ard  to  both,  or  either^ as  ftr  as  the 
latter  remains  unrepealed,  tiie  position  is  incontrovertible,  that  the  legidn> 
tive  power  could  enact  nothing  inconsistent  with  what  Congress  has  msde 
inhertriit  and  permanent  in  tiie  form  of  government  of  thctemtSfy.  There- 
fore, if  the  admiralty  jurisdiction  is  made  inherent  in  the  Superior  Couits, 
it  was  not  in  the  power  of  the  territorial  legiaUrtuce  totrsMfer  it  to  say  Infe- 
rioc.tribunaL 

To  determine  this  questio  .,  we.mUst  exiimine  tXit  proviaions  of  the  acre* 
lal  acts,  toudiing  the  exercise  of  legislative  and  judicUl  power. 

In  defining  the  legislative  power,  the  wo»ii  of  the  Act  of  1S23  are  tbeset 
**  thSy  shall  nave  power  tp  alter,  roodi/y,  or  rtpe»]  the  Uw%  whicb  qw?  {m 
in  force  at  the  commencement  of  this  Act  1  hese  U^^lative  powe%  ah»M^ 
slso,  extend  to  all  the  rightful  subjecu  of  legiaUtian  i  but  no  hw  «hal)  be 
validi  which  is  inconsistent  with  the  Coiistiiutj(»n  and  laws  of  the  United 
States,  or  which  hnj  any  person  under  reatmiiit,  burthen  or  diAbibty,  on 
account  of  his  religious  opinions^  professions  or  worship  i  m  ali  which  he 
shall  be  fihee  to  mauitain  his  own,  and  not  to  be  burth^cd  with  those  of  an* 
other." 
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SSeeoiti?.— That  the  salvors  had  a  rightful  lieu  upon  thecttrTO 
saved;  that  the  captain  of  the  Point  a  Petre  was  agent  for  the 

The  lanfTuage  of  the  Act  of  1833  la*  **  they  shall  have  legislative  poirer 
over  all  netful  rabjects  of  legislation ;  but,  no  law  shall  be  valid,  which  is 
inconsistent  with  the  Constitution  and  laws  of  the  United  States  i  or»  which 
Iqr  any  person  under  restraint,  &c" 

That  jurisdiction  of  salvage,  is'  a  rightful  subject  of  legislation,  is  not 
to  be  questioned.  The  juriMictibn  then  vested  b^  the  le^latuve  in  this 
municipal  Court,  must  be  sustained,  unless  inconsistent  witl^  the  laws  or 
Constitution  of  the  United  States.  But  with  the  Constitution,  in  lenslating 
on  the  subject  of  salvage,  there  can  be  no  incongruity  i  it  is  only  therefore 
the  supposed  inconsbtency,  witli  the  Act  of  Congress  of  May  1834^  that 
oan  impugn  it 

The  provisioos  of  that  Act  upon  this  aubject,  are  these  >^ 

'*  Each  of  the  said  Court%  (meaning  the  superior  Courts  of  the  ^strict 
of  Florkk,)  shall  moreover  have  and  exercise  the  aame  juriadictioo  within 
its  rimit%  m  d/etnes  "isriAfi^  under  the  Lewb  and  ConatiiiUum  of  the  United 
SlaUe,  whicb,  bvan  Act  to  establish  the  judicial  Courts  of  the  United  States, 
approved  the'  SMth  day  of  September  1789;  and  'an  Act  in  addition  to  the 
Act  entitled  an  Act,  to  establish  the  judicial  Courts  of  the  United  States, 
approved  the  3d  March  1793,'  was.  vested  in  the  Court  of  Kentucky  dia- 
trictf 

The  queateitheiils  reduced,  to  this,  in  what  cases^  ormiigiifuiBr  iAe  lawe 
mid  CtnutUuHoit  of  tkt  UmUd  Statee^  is  jurisdiction  vested  in  the  Court  of 
Kentuclgr  distriot,  by  the  two  Acts  of  the  34th  September  1789,  and  the 
3d4if  Match  1793. 

R  baa.  been  enoneoualy  iissttmed,  tliat  aU  (hejwiedktien  vested  by  those 
Acts  in  the  Kentucky^'Cottrt,  was  vested  by  this  law  in  the  superior  Couit 
of  Florida  \  it  ia  expressly  confined  to  coaef  aritmgundir  the  tawe  and  Cai^ 
eiUuiion  of  the  UnUed  StaUei  and  the  treason  is  obvious.  |n  all  eases  aria- 
ing'under  the  laws  of  the  district,  jurisdiction  ia  given  by  the  preceding 
acctioB  of  th^  same  Act »  but  as  most  of  the  laws  of  the  United  tetes^  had 
been  made  of  force  in  the  territoiy  as  before  observed,  the  2d  section  is 
intended  to  ektend  the  jurisdiction  of  the  Court  to  cases  arising  under  the 
latter  Im%  umI  further,  if  necessary,  to  all  cases  arising  under  laws  of  the 
UnitM  States,  over  which  jurisdiction  had  been  given  to  the  Kentucky 
Court—*  practicei  in  defining  jurisdictioo,  that  had  oeen  pursued  by  Con- 
greiSto  withregard  to  all  the  temtoriea  subsequent  to  the  jdme  when  the 
Kentucky  Court  was  established. 

b  the'  arig|inal  organization  of  the  judiciaiy  oP  the  United  States,  Ken- 
tucky and  Mame  were  excluded  from  the  arrangement  of  drcuits.  And, 
aa.no tSircuit  Court  wHs  requhed  in  law  to  be  held  there,  the  District  Court 
was  vesCed  with  Chcuit  Court  Juriarliction.— This  is  the  whole  purport  of 
the  Act  of  1789i  referred  to  in  the  Florida  Act  of  1834;  The  other  Act 
there  rdened  to^  to  wit,  that  of  1793^  has  no  other  operation  as  to  tho 
Kentucky  Court,  besides  vesting  in  it  ^  power  given  to  th^  Circuit  Courts 
to  hold  special  aessioqs. 

if  the  Fktida  Act  were  aa  braid  in  its  operation  as  the  two  Acts  referred 
to,  it  would  indeed  be  aaerioua  question,  whether  the  legislature  of  Florida 
could  divest  its  superior  Court  of  any  part  of  its  admiralty  jurisdiction,  as 
'  existaiig  in  and  exerciaed  by  the  District  Courts  of  the  United  States.  But 
r  think  it  incontestable,  that  the  jurisdiction  here  given  is  explicitly  restrict* 
ed  to  io  much  of  the  jurisdiction  of  the  Kentucky  Court  only,  as  comes 
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tindePMrtitera,  and  had  authority  to  settle  the  amount  of  that 
claim,  either  by  agreement,  or  an  award  of  third  persons ;  that 

vithin  the  description  of  mtet  arUmg  under  the  b$oe  and  ComUMion  of  Ike 
United  StaUe. 

Now,  excepting  in  the  nngle  inaCance  of  the  present  Bank  of  the  United 
States,*  Congreas*  nerer  has  vested  a  jurisdiction  even  in  its  Chtsuit  Coiiiia» 

§eneral1y.  over  eauset  orutfie  under  the  ConeHiuiion  tendlaweof  the  UmUed 
iatee.  It  haa  given  an  appeuate  jurisdiction,  and  that  only  to  mt  Sapreme 
Court,  over  causes  of  that  description,  when  such  causes  ariae  m  the  state 
Courts,  but  we  look  in  vun  through  the  law  defining' the  juriadiction  of  the 
Kentucky  Court  for  any  general  claim  to  juriadiction  under  the  deacription 
of  *<  cases  ariring  und6r  Sie  lawa  and  Constitution  of  the  United  States.** 

Tet«  veiT  ap:i])le  .operation  must  be  |pven  to  theae  woida  of  the  Florida 
Act,  considered  in  rdference  to  the  jurisdiction  actually  posaessed  and  ex- 
ercised by  the  Kentucky  Court,  under  the  two  laws  of  1789  and  1793.  The 
land  lawfl^  revenue  laws^  laws  of  trade,  criminal  laws,  and  many  other  pub- 
lic lawfl^  were  all  laws  of  the  United  Statei^  under  wMch,  cases  mi|;fct  arise, 
and  over  which  the  Kentucky  Court,  waa  undoubtedly  vested  with  juris* 
diction.  Nor  do  I  doubt,  tiiat  the  admiralty  jurisdiction,  over  revenue  puteM, 
•a  exercised  by  the  Kentucky  Court,  is  rightfully  vested,  (and  that  beyond 
the  control  of  the  Florida  legislature,}  in  the  Superior  Court  of  Uua  dia- 
trict. 

But  here  it  appears  to  me,  the  grant  of  jurisdiction  terminates.  The  ad- 
miralty jurisdiction,  beyond  tiiis  limit,  is  kf^  to  be  administered  under  tiie 
lawa  of  the  territory,  for  this  simple  reason,  that  other  causes^  occufrinjg^  in 
the  admhalty,  cannot  be  brought  witiiin  this  description  of  causes^  arising 
under  the  laws  of  the  United  States— «t  least,  this  appears  incontrovertible, 
when  applied  to  questions  of  salvage  arising  on  wreck  of  the  sea— to  ques- 
tions' or  nlvage  on  captures  as  prize  of  war,  I  am  inclined  to  think  it  would 
extend,  at  least,  to  all  causes,  in  which  the  distribution  of  prise  money,  de- 
pends upon  laws  of  the  United  States. 

But  it  14  argued,  that  this  ia  a  cause  arinng  under  the  laws  of  the  United 
States,  within  the  reason  of  the  decision  of  the  Supreme  Couft,  in  the  case 
of  Osborne  ca.  The  Bank  of  the  United  States;  that  the  validity  of  the  aale» 
divesting  the  interests  of  these  libellants,  depends  upon  the  legality  of  the 
powers,  exercised  by  the  Court  of  Key  West,  which  depends  upon  the 
powers  vested  in  the  legnlature  of  Flonda,  which  finaDy  depends  upon  the 
Acts  of  Concuss,  which  created  the  body  politic  of  Florida— that  creatii^ 
a  body  politic,  is  only  creating  a  body  corporate  on  a  larger  scale,  but  es- 
sentially the  exercise  of  one  and  the  same  power— that  whether  the  one  or 
the  otiier  sues  or  defends,  legislates  or  ^wsts,  by  itself  or  its  a^nti,  all  must 
IfC  done  with  reference  to  the  law  that  creates  and  oigamzeait;  and  in  fine, 
m  the  language  of  the  Court,  in  the  case  cited,  *'thc  charter,  not  onl>' 
creates  it»  but  givea  it  every  ficulty  that  it  possesses.  The  power  to  acquire 
rights  of  any  dcscrijption,  to  transact  business  of  any  description,  to  sue  on 
those  contracts,  is  given  and  measured  by  its  charter,  and  that  charter  ia  a 
law  of  the  United  States.  This  being,  can  acqun^  no  rights  make  no  con- 
tract, bring  no  suit,  which  is  not  authorized  by  a  law  of  the  United  States 
It  is  not  only  itself  the  mere  creature  of  tiie  law^  but  aH  its  sctiona^  and  sU 
its  rights,  arc  dependent  on  the  same  law,"  fcc. 

I  have  taken  a  week  to  reflect  upon  this  question  alone,  and  I  cannot 
withhold  from  the  genUeman,  who  aigued  the  cause  for  the  RbeUant^  an 
acknowledgment,  that  I  have  not  been  able  to  draw  any  line  of  <*" — ^"^"** 
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be  applied  to  these  third  persans,  and  agreed  to  their  proceed- 
ings^ and  to  the  sale;  that  the  sale  was  afterwards  ratified  by 
Ogden,  the  special  agent  of  the  underwriters. 

tion,  between  thi$  and  the  decided  cause,  which  satisfies  my  nund.  Yet,  I 
am  ^oroughly  persuaded,  that  the  learned  men  who  decided  that  cause»  ne- 
ver contemplated  that  such  an  application  would  have  been  jeiven  of  their 
decision.  I  am  happy  in  the  prospect  that  this  cause  will  finafly  he  disposed 
of  elsewhere,  not  doubting,  that  the  mental  acumen  of  those  who  decided 
the  other,  will  be  found  fully  adequate  to  disting^uish  or  reconcile  the  two 
cases,  on  grounds  which  have  escaped  my  reflections.  At  present,  I  must 
content  myself  with  observing,  that  it  is  too  much  to  require  of  a  Court, 
upon  mere  analoff^,  to  sustain  an  argument,  that  not  only  proves  too  much, 
if  it  proves  any  thing,  but  which  leads,  in  fact,  to  positive  absurdity. 

It  will  be  recollected,  that  it  is  not  onl^  in  the  territories  that  we  find  bo- 
dies politic  created  by  die  laws  of  tiie  United  States,  but  that  near  one  half 
the  states  derive  their  origin  and  admisnon  into  the  Union,  under  laws  of 
the  United  States.  But  will  it  be  contended  that  all  the  causes  arising  un- 
der their  laws,  are  causes  arisinsr  under  laws  of  the  United  States  t  It  is 
true,  that  in  the  District  of  Columbia,  the  appellate  jurisdiction  riven  to  the 
Supreme  Court,  can  be  maintained  only  on  the  ground  that  the  laws  of  that 
district  are  laws  of  the  United  States ;  and  that  all  the  bws  of  the  District  of 
Florida  derive  directly,  or  indirectly,  their  force  from  the  same  origin.  But 
in  the  case  of  the  District  of  Columbia,  this  power  is  expressly  given  to  the 
Supreme  Court,  and  we  arc  not  now  inquiring  whether  Congress  might 
not  have  vested  this  jurisdiction  in  the  Superior  Court  of  Florida,  but  whe- 
ther they  have  so  vested  it.  The  simple  inquiry  is,  what  force  and  opera- 
tion is  to  be  given  to  those  words.  In  the  second  section  of  tlic  Act  of  ,1824, 
''Jurisdiction  in  aH  cases  arisine  under  the  laws  and  Constitution  of  the> 
United  States  f"  And  what  could  be  more  absurd  tlian  to  decide,  that  the 
same  force  is  to  be  given  to  those  words  as  if  they  were  not  tiicre.  Ex- 
punge that  sentence  altogether,  and  the  construction  of  the  clause  wUl  be 
neceiaarily  and  precisely  that  contended /or  by  the  libellants,  to  wit,  an  un- 
restricted jnant  of  the  jurisdiction  vested  by  law  in  'the  Kentuckv  Court. 
It  not  untrequently  happens,  that  in  the  construction  of  a  whole  law,  or  a 
section,  or  a  clause  of  a  law,  words,  or  even  sentences,  are  declared  sut- 
plusage,  or  irreconcilable  with  other  words  or  sentences  ;  but  here  we  are 
oalled  upon  to'ffive  a  meaning  to  words,  which  deprives  tlicm  of  all  mcaii- 
hig,  and  that  without  anv  incongruity  with  otbcr  words,  or  want  of  distinct 
gleaning  in  themselves,  but  from  an  analogy  with  another  case,  in  which 
similar  words  liave  received  a  construction  whicli  pixxluces  tiiat  conse> 
quen'ce,  when  applied  to  these  words. 

Until  better  advised,  I  must  maintain  that'  tlies^  words  have  a  definite 
meanir^  and  bearing  in  their  place  in  this  law,  and  amount  to  u  restriction 
of  the  jarisdiction  3t  the  Superior  Court  of  Florida,  to  a  class  of  case3 
which  does  not  comprise  salvage  on  wreck  of  the  sea. 

Some  minor  g^rounds  have  been  dwelt  upon  in  atgoment,  of  which  it  i$ 
proper  to  teke  a  brief  notice. 

It  has  been  argued  that  the  Superior  Court  of  Florida  acquired  jurisdic- 
ti6n  in  another  way  ;  to  wit,  that  the  9th  section  of  the  Florida  Act,  of  1922, 
makes  of  force  in  the  territory,  all  public  laws  of  the  United  States,  not  re* 
pugnant  to  the  provisions  of  that  Act  That  tiie  judieiaiy  Acts  are  Acts 
of  tbut  description,  and,  therefore,  arc  laws  of  the  territory.  But  this  ail- 
ment is  without  point,  until  such  an  orprantzntion  of  t'ircfiit  and  District 
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7%tVdL— -He  claims  the  whole  three  hundred  and  fifl^«8ix 
bales,  on  the  ground  of  a  sale  by  a  Court  of  the  territory  of 
Florida* 

Courta  of  the  United  Statet  takes  place  in  that  temtoiy»  aa  will  adnut  of  the 
application  of  tins  law  to  the  janadiction  of  ita  Court8<  Or  rather,  it  takes 
erfect  as  to  the  subject  now  under  consideration,  only  through  those  clauses 
which  relate  to  the  jurisdiction  of  the  Kentucky  Court,  and  thus  returns,  m 
a  circle,  to  the  ai*g^inent  which  we  have  been  before  considering. 

It  has  also  been  contended  that  the  Florida  Act,  under  which  the  Court 
at  Key  West  was  organized,  is  void.  1st  Because  never  ratified  by  Con- 
gress; and  2dly,  because  inconsistent  with  that  provision  of  the  firstsectibn 
of  the  Act  of  1824,  which  gives  original  jurisdiction  to  the  Superior  Courts 
of  the  territory,  in  all  cases  of  100  dollars  in  value. 

To  the  first  pf  these  reasons,  the  5th  section  of  the  Act  of  1833,  furnish- 
es an  unequivocal  answer.  It  is  only  the  right  of  rtptaUng  that  Congress 
retains  over  the  laws  of  Florida.  That  clause  ^hich  reouires  the  Governor  to 
report  the  laws  of  the  territory  to  the  President,  to  be  laid  before  Congreaa, 
is  merely  directory,  but  has  no  bearine  upon  the  validity  of  those  laws^  un- 
til repealed.  The  words  are  **  which  if  disapproved  by  Congress,  ahall 
thenceforth  be  of  no  force ;"  necessarily  implying  their  previous  operation. 

With  regard  to  the  second,  I  have  no  doubt  but  tlial  the  individual  who 
chooses  to  resort  to  his  common  law  remedy,  of  an  action  for  work  and  la- 
bour, instead  of  libelling  for  salvage,  may  maintain  an  original  suit  in  the 
Superior  Court  of  the  territory.  But  I  see  nothing  in  the  Act  whidi  makes 
that  jurisdiction  exclunve,  in  a  ca^  in  which  both  remedies  are  open  to  the 
choice  of  the  party.  The  language  of  the  6th  section  is,  "That  the  judi- 
cial power  shall  be  vested  in  two  Superior  Courts,  and  in  such  inferior 
Courts,  and  justices  of  the  peace  as  the  legislative  council  of  the  territory 
may  from  time  to  time  establish.''  The  7th  section  of  this  Act,  and  the  3d 
of  the  subsequent  Act,  confine  to  the  Superior  Courts  exclusively,  the  ju- 
risdiction over  the  cases  arising  under  the  laws^  .&c.  of  the  United  States^ 
of  which  the  Kentucky  Court  had  jurisdiction«-but  as  to  all  others,  1  per- 
ceive nothing  in  the  law  which  precluded  the  Florida  legislature,  from  mak- 
ing any  distribution  of  jurisdiction  consistent  with  preserving  to  the  Superior 
Court  a  concurrent  jurisdiction,  to  be  exercised  according  to  its  own  terms. 

It  is  proper  to  remark  here,  that  whatever  may  be  the  fkct  aa  to  the  in- 
tegrity ana  propriety,  which  regulate  the  proceedings  of  the  Court  at  Key 
West,  there  is  nothing  novel  or  unprecedented  in  the  organizatioa  of  that 
Court  The  model  of  it  is  of  great  antiquity,  and  throi^ghout  the  civilized 
world,  some  sqch  summary  mode  of  adjusting  salvage,  in  cases  of  wrttk,  of 
the  sea,  is  to  be  found.  We  had  just  such  a  Court  here,  and  I  believe  in. 
most  of  the  states,  when  the  Constitution  was  adopted  ^  and  althoogfa  ju* 
rlsdiction  of  the  subiect  has  been  every  where  abandoned  to  the  Dtstnct 
Courts  of  the  United  Sutes,  where  it  is  generally  adjusted  with  great  so- 
lemnity and  discretion,  and  I  believe,  very  much  to  the  satisfiiction  of  all 
the  commercial  world,  there  exists  no  reason  to,  preclude  the  CongKas  of 
the  United  States  from  constituting  similar  summary  tribunal  whenever 
and  wherever  it  may  become  necessary.  The  esUblishment  of  fhn  tribu- 
nal, therefore,  hoWever  justice  ma^  be  distributed  m  it,  is  no  unwamntable 
exercise  of  the  le{;islative  or  judicial  power  vested  in  Florida. 

Finally,  I  am  ot  opinion  that  there  is  error  in  the  decision  of  the  District 
Court,  and  adjudge  that  it  be  reversed,  and  the  goods  restored  to  the 
claimant  with  costs. 

H  N.  Cniger,  for  libcllants.  King  and  Gadsden,  for  claimant 
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/btirfA.— That  was  ti,  foreign  Court,  acdng  under  a  mtmt- 
dpal  law,  and  having  the  property  within  its  reach ;  its  juris- 
diction cannot  be  inquired  into. 

/^A— If  the;  jurisdiction  of  that  Courtxan  be  inquired  into, 
they  contend  that  jurisdiction  was  conferred  upon  it : 

Sixik^Witk  the  6th  section  of  the  Act  of  Congress  of  the 
dd  Mirch  1623,  which  is  in  these  words:  ^^That  each  of  the 
said  Sup<erior  Courts  shall  moreoyer  have  and  exercise  the 
smnejunsdieHon  within  its  limits,  in  all  cases  arising  under  the 
laws  and  Constitution  of  the  United  Sute?,  which  by  an  Act  to 
establish  the  Judicial  Courts  of  the  United  States,  aj^proved  the 
27th  September  1789,  and  an  Act  in  adu'ition  to  said  Act,  ap« 
proved  the  2d  of  March  17dS,  was  vested  in  the  Court  of  iLen* 
^ttcky  District" 

The  case  was  argued  by  Mr.  Ogden  tir  the  appellants,  and 
by  Mn  Whipple  and  Mr.  Webster  for  the  chdmants: 

Mr.  Ogdeur— 

The  great  question  in  this  case  is  the  validity  of  the  proceed- 
ings of  the  territorial  Court ;  and  upon  the  threshold  of  this 
inquiry  it  is  asked,  how  far  it  is  competent  for  this  Court  to  exa- 
mine thfB  constitutionality  of  the  Court  at  Key  West,  and  the 
legality  of  its  proceedings. 

The  libel  filed'  in  the  District  Court,  sought  the  restoration 
jOf  the  cotton,  isubject  to  a  reasonable  salvage.  The  claimant 
asserts  his  right  to  it  under  a  sale,  and  the  inquiry  is,  whether 
the  property  was  changed  by  the  proceedings  directing  the 
sale.  The  decision  upon  this  inquiry,  rests  upon  the  right  of 
the  Court  to  take  jurisdiction  of  the  subject  matter. 

The  common  law  rule  is,  that  when  a  Court  acts  within  its 
powers,  its  acts  ai*e  binding  on  all  the  world ;  but  if  beyond 
them,  they  are  entirely  void.  It  is  therefore  necessary  to  look 
into  the  constitution  of  the  Court  Abtoi  an  Skip.  11  exi  16 
n.  Starkie  215.  9  Mass.  462. 3  fflud.  254. 

The  next  inquiry  is  into  the  nature  of  the  case,  of  which  the 
Court  took  cognizance ;  and  then,  whether  it  was  within  its  ju- 
risdiction ? 

It  was  a  case  of  salvage,  and  salvage  is  of  admiralty  jurisdic- 
tion^ 1  Wheat.  SSS^Sergeanfa  QmatituHanal  LaWy  206.— In 
England  there  was  a  great  contest  upon  this  question,  but  it  was 
finally  settled  in  favour  of  the  jurisdiction  of  the  admiralty,  by 
the  statute  of  Rich.  3d.  ^ibbot  m  Ship.  433. 

It  is  .now  to  be  inquired,  could  the  Court  at  Key  West,  law- 
fully exercise  admiralty  jurisdiction  ? 

The  Constitution  was  made  for  the  whole  people  of  the  Unit- 
ed States,  without  reference  to  their  being  within  the  original 
thirteen  states.— The  3darticle  2d  section  defines;  ^^  the  judicial 
powers,'*  and  declares  ^^  it  shall  extend  to  all  cases  of  admiral- 
ty and  maritime  jurisdiction." 
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The  treaty  with  Great  Briuin  of  1783,  ceded  a  large  tract  ol 
country  to  the  United  States,  i^  great  poKion  of  which,  if  not 
the  %vhole,  was  within  the  limits  of  the  thirteen  states,  and  was 
claimed  by  several  of  the  states,  but  was  afterwards  ceded  to 
the  United  States. 

Thus  the  United  States  became  i>ossessed  of  all  these  terri- 
tories by  cession,  all  of  which,  except  that  ceded  by  Georgia, 
liaving  been  acquired  under  the  confederation^  the  people  upon 
those  territories  became  citizens  of  the  United  States  by  those 
<:essions,  and  were  entitled  to  all  the  rights  and  privileges  ol 
citizens. 

In  the  articles  of  confederation,  there  ia  no  provision  for  ac- 
quiring rights  to  lands;  but  on  the  contrary,  the  lands  within 
the  territories  of  the  several  states,  were  considered  as  belong- 
ing to  those  states.  By  what  authority  did  the.  confederation 
acquire  a  right  to  the  lands  ceded  to  them  ?  Whence  then, 
did  the  confederation  draw  thr.  capacity  to  take  and  hold  those 
lands  ?  Not  from  any  municipal  regulations,  or  from  the  laws 
of  the  states;  or  from  the  express  terms  of  the  articles  of  con- 
federation; but  from  the  great  principles  of  public  law.  The 
powers  of  Congress  were  to  make  war,  and  peace,  and.  to  make 
treaties;  and  in  those  and  the  othor  powers,  were  included  those 
under  which  territories  were  acquired  and  governed. 

That  Congress  considered  themselves  possessed  of  those  pow- 
ers is  shown  by  the  resolutions  of  6th  September  1780,  and  10th 
October  1780,  recommending  to  the  states  to  cede  their  unap- 
propriated lands— and  also  by  the  ordinance  for  the  government 
of  the  territory  north-west  of  the  river  Ohio,  passed  13th  Julv 
1787. 

That  the  inhabitants  of  the  territories  thus  acquired,  were 
citizens  of  the  United  States,  is  manifest  from  the  fact,  that  as 
soon  as  they  were  sufficiently  numerous  to  protect  theniselvesy 
and  to  form  a  &tate  government,  they  became  a  part  of  the 
Union.  The  territories  to  which  these  observations  apply,  were 
not  part  of  the  nation  at  the  time  of  the  establishment  of  the 
Constitution. 

^  The  Circuit  Court  in  delivering  their  opinion,  draw  a  distinc- 
tion between  territories  so  situated,  and  those  which  were  after- 
wards acquired.    Is  there  any  foundation  for  this  distinction? 

The  rights  of  the  United  States  to  hold  territories, not  apart 
of  the  nation  at  the  time  of  the  confederation,  in  the  same  man- 
ner as  the  right  to  all  those  within  the  original  thirteen  states, 
b  derived  from  the  same  universal  principles  of  general  law;^ 
from  the  powers  of  making  peace,  and  war,  tod  o^makii^S 
treaties,  &c.  It  is  necessary  for  the  i>eace  of  the  Unioq,  that 
they  should  possess  those  powers.  . 

In  what  relation  then,  do  the  inhabitants  of  an  acquired  ter- 
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ritory,  stand  to  the  United  States  ?  Are  they  citizens,  or  8ub« 
jects?    This  is  a  graye  question,  and  merits  the  serious  consi- 
deration of  the  Court 

The  .first  territory  acquired  by  the  United  States,  was  Loui- 
uana;  and  by  the  third  article  of  the  treaty,  as  well  as  by  sub- 
sequent legislative  Acts,  the  inhabitants  of  the  country  became 
entiled  to  the  privileges  of  citizens.  The  acquiescence  of  the. 
people  of  the  United  States,  fully  establishes,  that  the  powers 
exercised  in  reference  to  Louisiana,  were  properly  exercised. 

The  third  section,  fourth  article,  of  the  Coastitutlgn,  author- 
izes the  admission  of  new  states  into  the  Union.  This  section 
of  the  Constitution,  gives  to  Congress  a  power,  only  Ibnited  by 
their  own  discretion,  to  admit  as  many  states  as  they  may  think 
proper,  in  what  manner  soever  the  territory  composing  those 
new  states  may  have- been  acquired. 

After  the  acquisition  of  Louisiana^  Congress  considered  and 
treated  the  people  of  the  country  in  the  same  manner  they  con- 
sidered the  inhabitants  of  every  other  territory  of  the  United 
States,— as  a  part  of  the  nation  at  the  time  of  the  confedera- 
tion. The  vanous' legislative  Acts  in  reference  to  Louisiana, 
establish  this  position. 

The  next  great  acquisition  of  the  United  States  by  cession 
from  a  foreign  government,  was  that  of  Florida  from  Spain. 
The  sixth  article  of  the  treaty  declares,  *<The  inhabitants  of  the 
territories  which  his  Catholic  Majesty  cedes  to  the  United  States 
by  this  treaty,  shall  be  Incorporated  into  the  Union  of  the  Unit- 
ed States,  as  soon  as  may  be  consistent  with  the  principles  of 
the  Federal  Constitution,  and  admitted  tor  the  enjoyment  of  all 
the  privileges,  rights  and  immunities  of  citizens  of  the  United 
Sutes.'' 

The  provisions  of  this  article,  in  all  respects  similar  to  that 
on  the  Louisiana  treaty,  stipulating  for  the  t)rivileges  of  die  in- 
habitants of  the  country,  autfaiori^  the  belief  tiiat  the  government 
of  the  United^States  doubted  their  power  under  the  Constitu- 
tion to  receive  a  cession  upon  any  other  terms,  than  that  the 
people  inhabiting  the  country  should  be  citizens  of  the  United 
Sutes. 

The  Act  of  Congress  enUtled  <*  an  Act  for  the  establishment 
of  a  territorial  government  in  ^oridi^"  followed  this  treaty,  and 
was  passed  20th  March  1002. 

The  fifth  section  of  this  Act  constitutes  a  legislative  body  for 
the  territory,  and  declares  that  their  legislative  powers,  shall 
extend  to  all.iherightfulsubjeots  of  legislation;  but  no  law  shall 
he  valid,  ^which  is  inconsistent  with  the  Constitution  uid  laws  of 
the  United  States.  The  sixth  section  estabUshes  the  judicial 
powcn  and  appoinu  a  Mym'or  Court,  and^gives  the  territprial 
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legislature  pQwer  to  esublish  iitfenor  CourU.  The  aefcntlt  iec- 
tioB  pre9cribes  the  jurisdicticHi  of  the  Superior  Conrti  and  de- 
clares that  the.  said  Superior  Court  shall  ha^e  alid  cxerciaedie 
s^me  jurisdiction  within  its  limits  in  all  cases  arising  nnder 
the  laws  and  Constitution  of  the  United  States,  wldch  was  vest- 
ed in  the  Court  of  the  Kentucky  district,  by  the  Judiciary  Act 
of  1789;  ancL  the  Act  in  addiUon  thereto,  of  8d  March  179S; 
and  writs  of  error  and  onpeo^  from,  the  decision  in  die  said  Su- 
perior Court,  authoriztaby  this  section  tfthe  jSd^  shdl  be  made 
to  the  Supreme  Court  of  the  United  Sutes  in  die  same  cases, 
and  under  the  same  regulations,  as  from  the  Circuit  Court  of 
the  United  States.  By  the  eighth  secd^n,  the  Judges  of  the 
Skqaeriar  Courts  and  other  officers,  are  to  be  appointed  by  the 
President,  by  ai^d  with  the  advice  and  consent  of.  the  Seiiate; 
and  alt  the  Judges  are  to  take  an  oath  to  support  die  Consdtu- 
tion  of  the  Uni4d  States,  before  they  enter  on  the  dudes  erf  their 
office;  and  the  salaries  of  the  Governor,  Judges,  fcc  are  to.  be 
paid  out  of  the  treasury  of  the  United  States. 

The  9th  section  declares,  that  certain  Acts  of  Congress 
which  are  enumerated  in  tte  secdon,  <*  and  all  other  public 
laws  of  the  United  States,  which  are  not  repugnant  to  tne  pro- 
▼isions  of  this  Act;^  shall  extend  tOf  and  have  full  ybree  ana  dF* 
feet,  in  theterritory  aforesaid." 

The  }4th  section  provides  for  the  appointment  of  one  dele- 
gate to  Congress,  for  the  territory* 

,  The  Circuit  Court,  in  dieir  opinion  in  this  case  say,  **  thef 
have  the  most  explicit  proo^  that  die  unYlerstanding  of  the 

Sublic  funcdonaries,  is,  that  the  govennmeiit  of  the  Vnited 
tates'd'oes  not  extend  to  such  territories,  by  the  mere.act4if 
cession.  For  m  the  Act  of  Congress,  of  March  1828,  sectkm 
9th,  we^Jia^e  an  ennmeradon  of.  the  Acts  of  C<>nffress,  which 
are  to  bes  hdd  in  force  in  the  territory;  and,,  in  me  10th  sec- 
don, an  eikimeradon  in  the  nature  of  a  bill  of  rights  of  privl-' 
leges,  and  which  could  not  be  denied  to  the  inhabitants  of  the 
territory,  if  they  came  under  the  Consdtntion,  by  the  mere  act 
of  cession." 

An  examinadoivof  the  Act,  will  show  that  it  does  not  war- 
rant this  construcdotf.  The  5th  secdon  declares  no  law  shall 
be  passed  by  the  territorial  legislature^  which  is  inconsistent 
with  the  Constitution  and  laws  of  the  United  States.*  This 
shows  that  Congress,  did  consider  the  Consdtudon  and  laws 
as  extending  there.  Why  prohibit* the  passage  of  a  law  in- 
consistent with  them,  if  they  had  np  operation  there? 

The  7th  secdon  gives  the  Supreme  Court  jurisdkHon  ia  all 
cases,  under  the  laws  and  Consdtudon  of  the  United  States^ 
Those  laws  must  therefore  have  been  considered  to  extend 
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there,  or  why  empower  their  eDforcement  by  the  Saprenie 
Court? 

The  8th  section  provides  for  the  appointment  of  the  officers' 
of  the  government,  including  the  Judges  of  the  Supreme 
Court,  by  the  President,  by  and  with  the  advice  of  the  Senate. 
This  manifests  the  admission  that  the  Constitution  extends 
there ;  as  by  the  C«»nstitution  this  mode  of  appointment  is  esta- 
btish^. 

The  law  also  provides,  that  the  officers  of  the  territory,  ap- 
pointed according  to  its  purposes,  shall  take  an  oath  to  sup- 
port the  Constitution  of  the  United  Sut^s.  Why  take  this 
oath,  if  that  Constitution  does  not  extend  to  the  territory? 
The  payment  of  the  officers  of  the  territory,  out  of  the  Trea- 
sury of  the  United  States,  which  could  not  be  constitutionally 
authorized  by  Congress,  unless  the  Constitution  operated  there, 
maudso  be  referred  to,-  as  evidence  of  the  principles  contend' 
ed  tor  by  the  appellants. 

Becalise  Congress  have  enumerated  certain  laws*  as  ^tend- 
ing to  the  terri(Qr7#  in  the  9th  section  of  the  Act,:  it  is  infer- 
red, that  Congress  desired  none  other  should  extend  there, 
and  that,  without  such  enactment,  none  would  have  been  ii> 
operatiofa  theres 

The  language  of  the  section,  disaffirms  this  position.  After 
enumeraUng  certain  Acts,  it  closes  with  a  prdvision  ^^That  all 
the  other  public  laws  of  the  United  States,  which  are  not  re- 

Eugnant  to  the  provisions  of  this  Act,  shaH  cxt^d  to,  and 
ave  full  force  in  the  territory. ''  By  the  enumeration  of  **  some 
laws,"  it  is  therefore  evident  that  Conrress  did  not  mean  to  ex- 
clude those  hot  enumerated.  But  it  is  said,  the  10th  section 
contidns  an  enumeration  in  the  nature  of  a  bill  of  rights,  of  pri- 
vileges, which,  if  the  Constitution  extended  there,  could  not 
be  denied.  This  is  not  admitted.  The  introduction  of  this  pro- 
vision, was  necessary,  for  the  purpose  of  controlling  the  powr 
era  granted  by  the  local  legislature,  and  to  secure  to  the  mha- 
bitants  rights  which  they  had  under  the  Constitution,  but 
which  might  have  been  oUierwise  infringed,,  unless  provisions 
were  made  to  carry  the  principles  of  the  Constitution  into 
enect. 

It  has  been  shown:  1st.  That  the  people  in  the  territo- 
ries of  the  United  States  are  citizens  of  the  United  Sutes,  en- 
titled to  all  the  benefits  derived  from  the  laws  and  Constitu- 
tion of  the  United  States,  and  subject  to  all  the  provisions  of 
the  Constitution,  and  the  laws  passed  under  it 

2.  Ths^t  in  principle,  there  cai^  be  no  difference  between  a 
territory  formed  out  of  a  country,  within  the  old  limits  of  the 
United  States,  9nd  a  territory  in  newly  acquired  c6untry. 

S.  And  that,  therefore,  the  people  of  Florida,  ihimediately 
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u^oft  its  cesHioii,  or  iht  any  rate  upon  tlfo  passing  of  the  Act  in- 
stituting the  territorial  govemment»  became  citizens  of  the 
Vnited  Sutes,  t6.whom  ttie  laws  and  Constitution  extended. 

The  inquiry  now  is,  whether  in  .establishing  the  Court  or 
tribunal  by  which.ihe  cotton  claimed  in  this  case  was  ordered 
to  jbe  9old^  the  legialatiire  of  Florida  haVe  not  Violated  tte  Con- 
'stitution  of  the  V  nited  ^tates^  and  the  laws  of  Congress,  pass- 
ed under  it  I(  they  hav^  then  the  Court  is  an  illegal  Court, 
and  all  iu  atCs  are  yoid. 

It  is  not  only  upon  gieneral  principle^  that  the  act  of  estai- 
blishing  the  Court  is  invalid,  but  also  by  the  provision  of  the 
Act  of  CongreaSf  whichr  prohibiu  the  passine  any  law;  incoib* 
sistent  with  thel^ws  and  Constitution- 6f  the  United  States. 

In  the  article  of  the  Constitution  relative  to  the  judicial 
power  of  the  government,  it  is  declared,^  that  it  shall  extend  to 
all  eases  of  mbnira^  and  fnanibnt  jurisdiction.*  It  has  been 
shown,  that  the  provision upplies  to  territories  as'well  as  states; 
the  Constitution  being  necessarily- paramount  within  the  limits 
of  thjfe  United  States. 

The  Constitution  hiavine  vested  the'  judicial  power  in  a  Su- 
preme Courts  and  such  inferiorCoui^ts  as  Congress  may  from, 
time  to  time  establish,  the  legislative  power  under  this  ph>vi' 
sion  has  been  exereised  by  the  Aclk  01  March  ISiSd  and  1883. 
.  Stftfior  Courts  have  been  erected,  to  which,  in  addition  to  the 
powers  of' territorial  Courts,  jniHisdiction  is  Assigned  within  its 
limits  in  M'  cases  itiising  under  the*  laira  and  Constitution  of 
the  United  States,  which,  by  the  Judicial  Acts  of  the  United 
States,  was  vested  in  theCburt  of  Kentucky  district,  with  a; 
right  of  appeal,  aind  a  writ  of  error  to  this  Court 

By4he  same  Acts„  ati^ori^  is  given  to  the  territorial  legis- 
lature; to  establish  inferior  Courts  strictly  territorial^  and  the 
/jurisdiction  of  whichf  extendi  to  subjecu  no^  within  the  cog-^ 
nizance  of  the  tribunals  of  the  Union. 

What  iire  the  powers,  ef  the  Cbun  of  th^  Kentucky  dis- 
trict? 

Among  other  subjects  of  jurisdictakm  in  the  District  Court  of 
the  United  States,  it  is  declared,  by  the  ninth'section'of  the  Ju- 
diciary Act  of  1799,  *^that  they  shall  have  exclusive  origiii^ 
cogniaanqe  of  all  civil  causes  of  admiralty  and  maritime  juris- 
diction, including  all  seizures  under  the  laws  of  import,  naviga- 
tion and  trade  of  the  United  States,  where  the  seizures  are  made 
on  waters  which  are  navigable  from  the  sea  by  vessels  often  or 
more  tons  burthen."  Thus.the  Kentucky  diittrict  had  exclusive 
cognizance  of  cases  of  admiralty  and  maritime  jurii^ictioD,  and 
co1iseqAfintiy,lt  has  exclusive  control  over  cases  of  salvage. 

The  tenth  section  prOvides,^  that  the  District  Court' bf  Ken- 
tucky shall^  besides  the  jurisdiclion  aforesaid,  have  jUrisdietioh 
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of  all  other  causes^  except  of  appeals  made  cognizable  in  aCir- 
ciut  Court,  &C. 

^  it  f<^ows  from  the  provisions  of  the  Act  relative  to  the  ter* 
ritorial  govemment,  and  its  reference  for  the  jurfsdietion  of  the. 
Superior  Court,  to  that  existing  in  the  Court  of  the  Kentucky 
district,  that  in  the  Superior  Court  of  Florida,  there  is  ecccbi- 
nveiy  jurisdiction  over  admiralty  and  fnaririm(>  cau^e^  and  uf 
course^  of  the  claims  of  the  salvors  of  the  coitoti,  compming 
part,  of  the  cargo  of  the  Point  a  Pctre.  The  jurisdiction  is  ex- 
duaive^  for  it  could  not  be  given  to  the  territorial  Courts  by  an 
Act  of  the  territorial  le^slature,  they  not  having  the  power  to 
give  it;  the  laws  of  the  United  States,  having  vested  It  in  thfe 
Supreme  Court,  having  -similar  powers  to  the  District  Court 
of  Kentucky,  and  the  powers  of  the  territorial  Court  being  liirfit- 
ed  within  the  observance  of  the  provisions  of  the  laws  of  the 
United  States. 

Independent  of  the  restriction  imposed  upon  the  territorial 
legislature,  by  which  they  were  disabled  from  giving  admiralty 
jind  maritime  jurisdiction  to  the  inferior  Co\irts  of  Florida,  the 
Constitution  of  the  United  States  would  have  been  violated  by 
such  legislation.  The  Constitution  is  ehe  Supreme  law  of  the 
land;  and,  if  without  a  prohibition  in  the  territorial  law,  the 
legislative  authority  of  Florida  could  not  "coin  money"  or  "is- 
sue bills  of  credi^"  the  establishing  of  a  Court  with  admiralty 
and  maritime  jurisdiction,  would  he  equally  repugnant  to  the 
Constitution;  such  jurisdiction  being  exclusively,  by; the  Con- 
stitution, in  Courts  established  by  Congress. 

It  is  said  in  the  opinion  of  the  Circuit  Court,  that  the  juris- 
diction in  cases  of  salvage,  is  hot  vested  by  Congress^-iii  the 
Superior  Courts  of  Florida.  A  reference  to  the  laws  establish- 
ing the  Court  of  the  district  of  Kentucky,  and  to  the  Act  rela* 
tive  to  Florida,  authorizes  a  different  position.  Jurisdiction  is 
given  by  tliose  laws,  ^* in  cases  arising  under  the  Constitution 
and  laws  of  the  United  ^Utes."  What  is  such  a  case  ?  Is  not 
the  extent  of  the  judicial  power  -of /the  pourts  of  the  United 
States,  a  question  arising  under  tlieXonstitution?  The  Con- 
stitution having  declared,  that  the  judicial  power  shall  extend 
t9  cases  of  admiralty  and  marHime  jurisdiction,  is  not  a  case 
of  admiralty  jurisdiction  a  question  of  this  character  ?  A  pro- 
hibition in  a  state  Court  in  a  case  of  admiralty  jurisdictiop,  and 
a  plea  interposed,  that  exclusive  cognizance  of  admiralty  cases 
is  in  the  Courts  of  the  United  States,  would  at  once  raise  a 
question  under  the  Constitution.  The  principle  seems  to  be, 
that  whenever  a  case  arises,  in  which  the  question  is  as  to  the 
jurisdietioh  of  the  Coirtsof  the  United  States,  it  is  necessarily 
and  always  a  question  irising  under  the  Constitution  and  la.ws 
of  the  United  States. 

Vol.  I  '  3  X 
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A  case  of  salvage  does  not,  strictly  sp^^  aking^,  arise  under  the 
laiys  and  Constitution  of  the  United  States,  as  the  right  to  sal  ' 
vage  depends  on  the  principles  of  maritime  law;  but  the  amount 
fjf'iolvage^  depends  on  the  decision  of  a. Court,  guided  by  thr 
circumstances  of  the  case,,  and  elercbing  admiralty  and  mari 
time,  jurisdiction.  Thus,  as  the  Jurisdiction  over  the  case  15% 
given  by  the  Constitution,  the  decision  upon  it,  becomes  a  case 
arising  under  the  Constitution. 

Whether  a  man  is  bound  to  pay  a  promissory  note  is  not  a 
question  of  this  description,  and  yet  in  cases  of  pt-omissory  notes 
held  by  the  Bank  of  the  United  States,  tiiis  Court  haveidways 
decided  that  the  Courts  of  the  United  States  have  junsdicUon^ 
because  all  actions  brought  by  the  bank,  are  cases  arising  un- 
der the  Constitution  and  laws  of  the  United  States.  Congress 
tcoutd  give  this  Court  jurisdiction  of  such  cases,  on  no  other 
principle. 

If  men^  under  a  clause  in  the  Cpnstitution  extending  the  ju* 
dicial  power  of  the  United  States  to  all  cases  arising  under  Uie 
Constitution  and  laws  of  the  United  States,  this  Court  will  sus- 
tain jurisdiction  upoil  i^  promissory  note,  with  the  ms^^'ing  of 
whichy  and  the  extent  of  the  liability  of  the  parties  thereto,  the 
Constitution  and  laws  of  the  United  States  have  nothing  to  do. 
•^If  those  liabilities'are  questions  arising  under  a  different  law, 
aud  the  jurisdiction  is  'sustained  by  the  Court,  only  in  the  par> 
ticular  case  of  the  Bank  of  the  United  States,  as  a  case  arising 
under  the  Constitution  and  laws  of  the  United  States;  why  is 
a  different  rule  to  apply  in  a  case  of  salvaget  of  which  the  ex-' 
elusive  jurisdiction  is  giv^et^  by  the  Consuiutioii  and^law  of  the 
United  States  to  the  District  Courts  ^  Is  not  the  one  as  much 
a  case  arising  under  the  laws  of  ^  United  States,  as  the  other  ? 

Upon  the  whole,  it  is  contended,  that  the  Superior. Courts  oi 
Florida,  having  the  same  jurisdiction  in  cases  arisihg  under 
the  laws  and  Cnnstitution  of  the  United  States,  as  the  district 
Court  of  Kentucky  had,  under  the  Acts  of  Congi-ess;  and  a;i  the 
District  Court  of  Kentucky  has  exclusive  jurisdiction  in  all  civil 
cases  of  admiralty  and  maritime  jurisdiction;  that,,  therefore^ 
the  Superior  Courts  in  Florida  have  exclusive  jurisdiction  in 
all  civil,  admiralty  and  maritime  cases— that  salvage  is  a  case 
of  admiralty  and  maritime  jurisdiction-^and  that,  therefore^ 
any  law  of  Florida,  giving  jurisdiction  in  a  case  of  Salvage  tcv 
any  other  jCourt  is  unconstitutional ;  and  all  the  acts  of  the 
Court  under  it,  are  void. 

Mr.  Whipple  and  Mr.  Webster  for  the  claimant. 

Mr.  Whipple  contended  s— 

1.  That  Canter  was  a  purchaser  at  Key  West  of  the  proper* 
ty  i|i  question.  Which  was  soFd  by  the  dmaent  of  the  oumert. 

After  the  disaster  and  abandonments  the  captain  of  the  Point 
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a  Petre,  acted  as  agent  to  the  underwriters.  When  the  cotton 
arrived  at  Key  West,  the  salvors  and  the  captain  were  owners 
of  it  as  tenants  .in  common.  The  captain  had  a  legai  right  to 
sell  the  proportion  that  belonged  to  the  underwriters,  or  to  don- 
sent  to  a  division-  of  it,  through  the  agency  of  a  Court 

He  chose  the  lattel*  mode.  He  birnae^  with  the  iialvors,  ap- 
plied to  the  justice  to  issue  process;  and  he  co-operated  in 
all  the  siibseouent  proceedings,  and  he  received  his  proportion 
of  the  sale  oi  the  part  of  the  cargo  which  was  saved.  These 
acts  were  subsequently  ratified  by  the  agent,  who  it  is  in  evi- 
dence offered  the  claimant  7500  dollars  for  his  bargain: 

Upon  these  facts  it  is  contended,  that  the  consent  of  the  par*, 
ty  operates  as  a  change  of  title  to  the  property.  It  will  not  sup- 
ply a  defect  of  power  iii  the  Court,  acting  as  a. Courts  but  the 
Court  is  the  mere  organ  of  the  tffUl  of  the  party*  As  between 
the  originialpartieSy2L  plaintiff  may  take  advantage  of  the  want 
of  jurisdiction  of  the  Court  to  which  he  has  resorted.  But  can 
he  obtain  judgment,  proceed  to  execution,  obtun  a  sale,  under 
which  a  third  person  purchases;  and  then  dispute  the  title  of 
that  third  person,  for  an  alleged  want  of  jurisdiction  in  the 
Court? 

The  Court  at  Key  West  had  jurisdiction,  and  its  decree  can- 
not be  questioned. 

It  may  be  proper  to  consider  in  the  first  place,  'whether  the 
jurisdiction  of  the  Key  West  Court,  can  be  inquired  into  by 
this  Court?  Was  it  not  the  judge  of  its  own' jurisdiction?  It 
was  a  muniappl  Courts  acting,  m  rem,  under  a  municipal  law.  2 
Dai.  273.  2  Bloc.  Rep,  977-  4  T.  A  191.  2  H.  Blac  410.  4 
Cranch,  271:  268.  275-6.  29S.  3  ff%eaf.  236,  note.  15  John. 
144.   1  Stark.'  215-16.    9  Mass.  46.    9  East,  192. 

In  Rose  vs.  Himely,  4  Cranchj  268,  it  is  said,  **  but  of  their 
own  jurisdiction,  so  far  as  it  depends  on  mt«met/Ni/  laws,  the 
Courts  of  every  country  are  the  exclusive  judges/' 

Can  the  Key  West  Court  be  considered  Sifirngn  Court?  It 
was  constituted  by  Congress,  or  by  a  power  derived  from  Con- 
gress; yetit  may  be  considered  that  the  United  States  has  two 
sovereignties,  one  over  the/^espfeof  the  United  States,  the  other 
over  the  territories^  and  that  they  are  ^s  foreign  to  each  other^ 
as  the  parliament  of  England,  and  the  leg^islature  of  Jamaica; 
and  that  the  Courts  of  each  are  as  foreign  as  the  Courts  of 
Westminster  and  Kingston.  Perhaps  a  disdnctipn  may  be  also 
taken  between  the  power  of  this  Court,  to  inquire  into  the  ju- 
risdiction of  another  Court,  in  a  case  in  which  a  tlnrd  person,  not 
a  party  to  the  original  suit,  drfends  his  right  to  the  property 
purchased  under  that  judgment,  and  a  case  where  a  party  to 
the  original  judgment,  seeks  to  enforce  that  judgment  in  this 
Cburt,  and  thereby  to  acquire  neio  rights  under  it*    Another 
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distinction,  may  be  taken  between  a  defect  of  jurisdiction,  in 
consequence  of  .the^  absence  of  some  ybc/ necesisary  to  confer 
jurisdiction,  and  that  want  of  jurisdiction  which  arises  from 
the  different  construction  put  upon  a  municipal  law  by  .this 
Court,  from  the  construction  adopted  by  the  municipal  Court. 

Instead  of  considering  the  territorial  Court  of  Florida,  a 
stricdy /oreign  Court,  suppose  the  same  right  to  inquire  into 
Ob  jurisdiction,  that  exists  to  iuquii*e  into  the  jurisdiction  of  a 
state  Courts  is  admitted. 

As  a  gene**al  principle,  it  is  true,  that  the  proiceedings  of  a 
Court  are  void,  unless  it  has  jurisdiction  over  the  subject  mat- 
ter. This  hcivever,  like  all  general  rules,  has  its  limits  and 
its  qualifications. 

Whether  the  ntbjed  ttUUUrf  (the  person,  or  property,)  is  withr 
in  the /Nni;er  of  theXourt,  is  a  qiiestioii  pf  fact,  to  be  decided, 
generally,  by  the  return  of  an  officer.  The  Court  may  be  sup- 
pbsed  to  act  upon  the  existence  of  that  fact  When  it  is  proved 
m  another  Court,  that  the  Cour^whose  jurisdiction  is  question- 
ed  had  been  deceived  as  to  that  •  ssential  fact,  it  does,  not 
impugn  its  judgment,  to  say  that  it  acted  without  jurisdic- 
tion.  ' 

But  the  construction  of  the  statutes  of  the  states,  is  peculiar- 
ly the  province  of  the  Courts  of  the  state';  and  a  uniform  con-, 
struction  becomes  the  settied  law  of  tlie.  state.  The  jurisdiction 
canntft  be  settled  in  any  other  way,  than  by  the  Court*  of  the 
state.  It  presents  a  question  of  lawj  and  the  decision  of  that 
question,  Uiough  it  relates  to  jurisdictioAt  is  as  binding  upon 
tht  partiesj  as  though  it  related  to  the  merits 'of  the  case.  The 
question  as  to  the  extent  of  the  pother  of  the  Court  under  a  sta- 
tute, is  a  question  of  law,  and  the  decision  amchuivt  on  the  pitT' 
tie$. 

The  Courts  of  Florida  alone,  are  to  construe  the  Acts  of  Con- 
gress in  relation  to  the  jurisdiction  of  Florida..  Had  the  ju^ 
tice,  at  Key  West,  jurisdiction  of  the  question  of  salvage  ? 

'By  the  teiritorial  Act  of  18S&,  called  the  **  Wreckers*  Act," 
it  is  admitted,  that  sufficient  authority  was  giyen  to  the  Justice 
over  this  subject.  The  question  arises  out  of  the  Act  of  Con- 
gress of  March  18£3;  and.  is  this,  docs  thai  Act  of  Congress 
grant  sufficiqit  j»ancr  to  the  legislature  of  Florida  to  pass  such 
a  Jaw? 

The  Act  of  Congress  of  March  I82d,  authorizes  the  tenito- 
Tial  legislature,  ^^  to  legislate  upon  ail  rightful  subjects  of  le-- 
gislatioB." 

It  makes  it  the  duty  of  the  governor  to  lay  before  Congress^ 
annually,  all  the  Acts  passed  by  the  legislature.  If  either  of 
ttiose  AcU  are  diitfproved  of  by  Congress,  it  is,  from  ihenc^a^rth^ 
to  be  of  no  effect.   The  Act  concerning  wreckers  was  laid  be- 
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fore  Gongress  in  December  1823,  and  its  Atention  pirticiiUriy 
pointed  to  thataubject,  by  a  memorial  in  which  the  nexeaafety 
of  suQh  a  law  was  enforced.  Congress  did  not  disapprove  or 
annul  that  law,  Until!  18S6.  In  the  opinion  of  Congress^  thep, 
this  law  did  not  violate  the  provisions  of  the  Constitution,  or 
of  any  goieral  law  of  the  United  States. 

It  ought  to  be  noticed,  that  the  right  conferred  on  the  terri* 
torial  legisktui^  **to  legislate  upon  all  rightful  subjects  of 
legislation,**  was  qualified  by.  the  condition,  that  no  law  should 
be  valid  ^*  if  inoonsisteot'  with  the  Constitution  or  laws  of  the 
United  Sutes.'* 

Much  ai^gument  has  been  used  m  order  to  show  that  the 
Constitution  and  laws  4>f  the  United  States  are,/»er  m,  in  force  in 
Florida,  and  that  the  inhabitants  are  citizens  of  the  United 
Sutes. 

Ifnw  the  Constitution  became  of  force  in  Florida  has  no.t  beela 
shown.  Was  it  by  the  Act  of  cession  ?  Is  there  any  principle  in 
the  ime  <^naHon$f  which  upon  the  Act  of  cession  or  conquest, 
gives  to  the  ceded  or^onquered  country,  a  right  to  participate 
in  the  privileges  of  the  Constitution  of  thci  parent  country? 
The  mfiget  of  nations  from  the  period  of  Grecian  colonization 
to  the  preset  moment,  are  precisely  the  reverse.  Such  a  right 
never  was  asserted. 

.  The' Constitution  was  established  by  the  people  of  the  United 
States /or  the  United  States.  It  provides  lor  the  future  admis- 
sion of  territories*into  the  Union,  *and  expressly  confers  upon 
Congress  the  power  of  governing  them  as  territorie$f  until  they 
are  admitted  ai  states.  . 

.  If  the  Constitution  is  in  force  in  Florida,  why  is  it  not  re-  - 
presented  in  Congress  ?  .Why  was  it  necessary  to  pass  an  Act 
of  Con^^ress  extending  several  of  the  laws  of  the  United  States 
to  Florida?  Why  did  Congress  designate  particular  laws,  such 
as  the  criines  Act,  the  slave  trade  and  revenue  Acts,  and  intro- 
duce them  as  laws  into  Florida?  Why  enumerate  particular 
rights  secure  to  the  |>eople  of  the  United  States,  if  the  inha- 
bitants of  Florida  were  entided  to  them  upon  the  Aet  of  ces- 
sion?   - 

It  is  denied, 'that  aU  the.  cas^s  of  admiralty  and  maritime  ju* 
risdiction  are  exclusively  vested  in  the  Courts  of  the  Union. 
On  the  coi^trary  it  is  asserted,  that  many  cases  to»/Am  the  admi- 
ralty are  also  within  the  common  law.  jurisdiction  of  the  state 
Courts.  Seamen's  wages,  salvage,  marine  /or/«,.  collision,  he. 
are  of  this  description.  2  JMmg.  614.  Mb.  ah  Ship,  435.  436. 
3  £o8.  4*  PuL  612.  8  Easty  67.  2  SOw.  N.  P.  1287.  1  Jolm. 
175.  1  im^M'Cordf  170;  IS/oAn*  257.  2  Gaff.  399.1  Kents 
(kmmentariUf  351*2. 

H  however,  salvage  is  admitted  to  be  exclusively  rested  in 
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the  Courts  of  the  United  Sutea  as  a  part  of  their  admiralty 
jurisdiction,  how  does  that  deprive  Congress  of  the  power  of 
distributing  that  jurisdiction  among  the  Courts  of  the  territo* 
rU$  as  it  pleases  ?  It  is  vested  in  the  Courts  of  the  Union ;  ex- 
clusive ot  the  Courts  of  the  oies.  The  state  Courts  are  con* 
atituted  by  state  legislatures,  over  which  Congfess  has  no  con- 
trol They  are  in  a  measure  adverse  jurisdictions.  If  it  is 
admitted  that  Congress  has  no  power  to  vest  any  part  of  admi- 
ralty jurisdiction  in  the  state  Courts,  over  which  it  has  no 
control,  how  does  it  follow  that  it  has  no  power  to  vest  it  in  a 
territorial  Court,  over  which  it  ha»  control  ? 

Congress  can  constitute  new  Courts  within  the  states,  and 
confer  portions  of  admiralty  jurisdiction  upon  them.  It  can 
confer  that  jurisdiction  upon  the  superior  or  inferior  Courts  of 
the  territory,  or  it  can  authorize  the  territorial  legislature  to 
do  it.  And  this,  whether  the  Constitution  is  or  is  not. in  force 
in  Florida. 

The  power  of  Congress  over  the  territory  is  the  same  in  the 
one  case  as  in  the  other.  The  Constitution  authorizes  Congress 
to  provide  for  the  government  of  the  territories.  It  has  all  the 
power  over  them,  that  Congress  and  the  legislature  of  a  state, 
liav^  over  a  state.  Its  power  to  appoint  Courts  of  admiralty 
jurisdiction,  can  be  as  legally  delegated,  as  its  power  to  appoint 
ahy  other  Courts.  All  the  Courts  of  Florida^  whether  appoint- 
oA  by  Congress  or  by  the  territorial  legislature,  are  dependaU 
upon  Congress,  and  are  Court$  of  the  UmUH  States*  They  are 
Uierefore,  upon  the  admission  of  the  opposite  counsel,  capable  of 
receiving  grants  of  aJmiralty  jurisdiction.  It  is  only  stai€ 
Courts,  which  are  indepmdent  of  Congress,  that  cannot  be 
clothed  with  such  power.  If  the  power  of  Congress  to  distri- 
bute admiralty  jurisdiction  among  the  Courts  of  the  territory 
as  it  pleases,  is  denied,  its  power  to  distribute  it  among  the 
Courts  of  the  United  States  as  it  pleases,^  must  be  denied*  Of 
what  consequence  is  it  then,  whether  the  Constitution,  is  or  is 
ndt  in  force  in .  Florida,  since  the  Constitution  excludes  the 
state  Courts  alone  from  the  exercise  of  admiralty  jurisdiction  ? 

The  ground  assumed  is  this,  that  Congress  authorized  the 
territorial  legislature  ^  to  legislate  upon  all  rightful  subjects  of 
legislation,''  unless  inconsistent  with  the  Constitution.  That 
salva^  is  a  rightful,  and  in- Florida  a  necessary  subject  of  le- 
gislation; that  the  necessary  import  of  the  words  of  this  grant 
includes  the  exercise  of  the  power  in  question;  that  the  exercise 
of  that  power,  by.  enacting  the  wrecker's  Act,  was  not  inconsist- 
ent with  the  Constitution  or  laws  of  the  United  States;  and 
that  consequently  it  must  be  supported,  unless  it  can  be  clearly 
shown  that  it  is  inconsistent  witn  some  other  parts  of  the  Aot 
of  Cotgress  of  March  1823. 
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This  is  attembted  by  resorting  to  the  8th  section,  which 
confers  junsdiction  upon  the  Superior  Courts  of  Florida. 
These  Superior  Courts  were  appointed  by  Congress,  and  ju- 
risdiction was  conferred  by  Congress,  and  the  argument  is 
that  as  Congress  have  conferred  exclusive  admiralty  jurisdic- 
tion upon  these  Courts  of  its  own  appointment,  that  the  power 
given  to  the  legislature  in  the  same  Act  to  appoint  other  infe- 
rior Courts,  and  **  to  legislate  upon  all  rightful  subjects  of 
legislation,"  was  not  intended  to  include  the  power  over  sub- 
jects of  admiralty  jurisdiction. 

As  the  necef$ary  impori  of  the  terms  of  the  gri^t  to  the  le- 
gislatufe  does  include  the  power  in  question,  it  must  be  shown 
that  the  necessary  impart  of  the  grant  of  jurisdiction  to.the 
Superior  Courts  exctudee  it  Words  of  a  clear  import  are  not 
to  be  controlled  by  other  words  in  the  same  statute,  unless 
their  import  is  equally  clear ;  for  doubtful  words  shall  not  limi^ 
the  operation  of  clear  and  precise  ones. 

Two  propositions  must  be  established,  as  the  necessary  re* 
suit  of  these  words  of  the  8th'  section.  lst«  That  an  excluewc 
admiralty  jurisdiction  is  conferred  upon  the  Superior  Coi^ris. 
2nd*  That  that  exclusive  jurisdiction  extends  .to  all  cases* 

The  words  are  the  **«ame  jurisdiction.'*  And  it  is  argued 
that  because  the  jurisdiction  of  the  Kentucky  Court  w^  exclu- 
sive, that  these  terms,  necessarily^  vest  an  exclusive  jurisdiction 
in  the  Superior  Courts. 

The  grant  ii  '**  the  samejurisdiciian.'*  Must  it  necessarily  be 
exclusive  in  Florida  because  it  was*  exclusive  in  Kentucky  I  Are 
the  terms,  exclusive  or  concurrent,  parts  or  qualities  of  the  ju- 
risdiction, so  that  a  grant  of  the  principle  carries  them,  along 
with  it,  as  incidents  ?  Or  are  they  in  fact  no  part  of  the  juris- 
diction itself^  but  terms  used  to  express  the  relatian  which  that 
Court  hiB  to  some  other  Court?  is  not  the  term  exclusive  in- 
tended to, proMlnt  other  Courts  from  exercising.the  same  jurist 
diction  ?  Is  a  jurisdiction  more  extensive  when  exclusive,  or 
less  so  when  concurrent?  Is  it  not  precisely  the  same  iii  the 
one  case  us  in  the  other?  The  power  of  the  Cpurt  over  .the 
parties,  the  subject  matter  and  the  process,  is  the  siune  in  the 
one  case  as  in  the  other4  A  grant  then  of  the  **  same  jurisdic'- 
tiony**  does  not  nece««aniy  carry  with  it  the  same  relation  to 
other  juri^ictiohs.  It  xaz,y  be  concurrent  in  Kentucky,  and 
exdusive  in  Florida.  Suppose  two  Courts  in  Florida  whose 
jurisdiction  extended  over  the  same  district.  Congress  confers 
upon  these  two  Courts  the  ^^  same  iurisdiction/'  that  the  Ken- 
tucky Court  possessed.  It' was  exdusive  in  Kentucky,  but  lOi  it 
was  conferred  on  two  Courts,  would  it  not  be  concurrent  in  F^Io^ 
rida? 

Thes€  terms,  then,  do  not  necessarily  import  an  exclusive 
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jurifidictioD,  and  ought,  not  to  limif.the  grant  of  power  to  the 
legislature..  The  intention  of  Congress  might  hare  be^  one 
way  or  the  other.  It  is  probable  they  did  not  intend  an  exclu- 
sive jjurisdictioQ,.  In  Kentucky  this  admiralty  power  is  excht- 
slve  of  the  8iat€  CourU^  over  which  Congress  has  no  control 
Why  in  Florida  should  iti>e  exclusive  of  the  territorial  Courts 
over  which  Congress  had  a  control. 

Thelibellants  then  fail  to  e^ablish  the  first  proposition,  that 
the  neeeuary  imjport  of  the  terms  confers  an  exclusive  jurisdic- 
tion on  the  Superior  Courts.  The  second  proposition  it  is  ap- 
prehended cannot  be  csublishcd,  which  is,  that  jurisdiction 
over  all  etuea^  to  which  The  jurisdiction  of  the  Kentucky  Court 
extended,  was  intended  to  be  conferred.  The  words  of  the  Act 
arc  ^  all  cases  arinH^  under  the  lawi  of  the  United  States.  ** 

It  is  at  once  perceived,  that  unless  it  can  be  established  that 
the  case  of  salvage  tried  before  the  justice  and  jury  was  a  case 
arising  under  the  law  of  the  United  States,  that  Congress  have 
not  conferred  jurisdiction  over  it,  pn  the  Superior  Courts,  and 
i:ons^yently  that  the  territorial  legislature  had  the  right  of 
conferring  it  upon  an  inferior  Court 

.  The  reasoning  adopted  to  show,  that  it  was  a  case  arising  un- 
der thb  laws  of  the  United  States  is  somewhat  noveL  The  ju- 
risdiction of  the  Justice  depended  upon  the  territorial  law ;  the 
right  of  the  territorial  legislation  to  enact  that  law  depended 
on  tlie.  Act  of  Con^^ss ;  it  was  therefore  a  case  arising  under 
the  laws  of  the  United  States.  And  the  case  of  Osborne  t«.  the 
Bankof  the  United  Sutes,  9  TFheai.  738,  is  relied  upon  as  an 
authority.  • 

'  The  case  of  Osborne  vs.  the  Bauk,  did  not  involve  the  right 
of  the  bank  to  sue  in  a  particular  Court,  not  a  mere  question  of 
jurisdiction,  but  the  right  of  the  bank  to  sue  in  any  Court  $  its 
iil^ht  to  a  kgal  existence.  The  fact  of  the  legal  existence  of  the 
bank  depended  on  a  law  of  the  United.  States.  The  decision  of 
the  Question  settled  the  case  between  the  parties.  No8uit:eould 
be  afterwards  brought  by  the  bank  in  anoUier  Court.  But,  if  t^ 
justice  in  Florida  had  decided  against  his  own  jurisdiction,  it 
would  have  left  the  rights  of  the  parties  as  they  were  before« 
to  be  decided  upon  in  anoth^  Court.  It  would  hav<f  cflTccted 
the  remedy  in  that  Courts  and  that  alone. 

Besides,  if  every  case  which  involves  a  question  of  jurisdic- 
tion under  a  law  of  the  United  States,  is  a  case  arising  under 
the  laws  of  the  United*  States,  then  every  case  which  by  possi- 
bility c^  be  brought  in  the  Kentucky  Court  is  of  that  descrip- 
tion, because  every  case  involves  that  question.  What  meaning 
then  have  the  words  ^  arising  under  the  laws  ^  the  VhUed 
States  y*  Why  not  omit  them  entirely  and  read  the  section  thus, 
**the  same  iiirisdiction  tn  ff//  cofifn  whirft  the  Kentucky  Courn 
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kas. "  If  those  words  do  not  Htnil  the  grant  to  cases  where  some 
right  is  claimed  uhder  a  law,  they  are  wholly  inoperative. 

It  will  be  found,  not  only  that  these  words  are  inoperadre 
upon  the  construction  of  the  libellants,  but  that  distinct  and  in- 
dependent provisions  in  the  Act  of  Congress  of  18S4,  are  also 
inoperative.  Immediately  following  these'  words  conferring  ju- 
risdiction upon  the  Superior  CoUrts,  it  ia'provide<t  that  ^*  all 
cases  arising  under  the  laws  of  the  United  States'*  shall  be 
tried  the  first  six  days  of  the  term,  and  all  other'  cases  after* 
wards;  that  in  such  cases  the  Clerk  shall  have  the  same  fees 
that  the  Clerks  of  the  District  Courts  have,  but  in  all  other 
cases,  such  fees  as  the  legislature  shall.  est&bUsh.  Now  if  every 
ease  brought  in  a  territorial  Court,  involves  a  question  of  the 
jurisdiction  of  the  Courts  and  that  alone  gives  it  the  character 
of  <*  a  case  under  the  laws  of  the  United  Sutes,"  according  to 
the  meaning  of  Congress,  how  can  the  distinction  as  to  the 
time  of  triaJ^  and  the  amount  of  fees  exist  ?  Congress  has  e%^ 
tabAished  ttvo  classes  of  cases,  one  under,  and  the  other  not  un« 
der,  the  law  of  the  United  States.  The  libellants  say  there  is 
but  one  class.  All  cases  brought  in  the  Courts  of  Florida  are 
cases  arising  under  the  laws  of  the  United  States,  because  the/ 
aU  involve  a  question  of  jurisdiction.  This  view  of  the  8ul^> 
ject  appears  conclusive. 

The  whole  case  results  in  this,  that  Qongress,  bein^  the  so- 
vereign, defactOj  or  under  the  Constitution  of  Florida,  had 
a  right  to  provide  for  its  government  by  a  dii^ect  or  a  delegat* 
ed  exercise  of  power,  or  by  both.  Thiit  it  had  the  right  of  di9^ 
tributing  all  branches  of  judicial  power  among  the  ^venU 
Courts  of  Florida  as  it  pleased,  and  how  it  pleased^  and  this  to 
the  same  extent  if  the  vonstitution  is,  or  it  it  is  not,  per  ee,  in 
force  in  Florida. 

That  the  grant  of  power  to  the  territorial  legislature  cleariy 
embraces  the  exercise  of  it  in  question,  and  that  so  far  from  a 
clear  grant  of  exchuive  jurisdiction  in  all  admiralty  case8,.being 
conferred  upon  the  Superior  Courts,  which  could  alone  limit 
the  grant  or  power  to  the  legislature,  that  it  »  ver/  doubtiul 
wtie3ier  an^  exclusive  jurisdiction  was  intended,  and  if  it  was, 
it  waft  only  m  relation  &  cases  in  which  some  right  or  power  is 
claimed  under  a  law  of  the  United  States.  It  is  ap;reed  that  sal- 
vage is  not  of  that  description,  unless  the  possibility  of  a  q  les- 
tion  of  jurisdiction  makes  it  so. 

Mr.:  Webster— 

This  will  be  a  hard  cas^  against  the  claimant  of  the  proper* 
ly,  should  he  lose  it,  having  purchased  it  in  good  faith  under 
the  decree  of  a  Court  exertismg  jurisdiction  over  the  matter, 
lind  to  which  jurisdiction,  no  objection  was  made,  by  the  parties 
to  the  proceeding. 

Vol.  I.  3  Y 
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How  did  the  District  Court  of  South  Carolina  obtain  ju- 
risdiction in  thb  case  I  No  wrong  was  done— no  tort  was  com- 
mitted. That  Court  had  not  therefore  jurisdiction  of  the  sub- 
ject Salvage  is  too  indefinite  a  term,  to  designate  jurisdiction. 
Marine  salvage,  when  the  service  has.  been  rendered  it  sea, 
may  form  a  proceeding  ih  the  admiralty,  but  in  this  case,  the 
services  were  after  the  vessel  was  a  wreck ;  and  therefore  the 
&nme  principles  do  not  appl]^. 

This  proceeding  is  in  the  nature  of  an  action,  of  trespass;  the 
process  was  against  the  rev,  and  the  person  of  the  claimant; 
and  because  there  had  been  a  question  of  salvage  in  the  Court 
under  whose  decree  the  res  is  held  by  the  claimant,  it  does 
not  follow,  that  there  is  jurisdiction  in  the  Courts  of  the  Uhit- 
ied  States.  It  is  said  the  property  'has  not  passed  by  any  valid 
decree,  and  trespass  or  trover  would  lie. 

Has  there  been  sach  a  judicial  sale,  as  conveyed  the  proper- 
ty to  the  claimant  ?— If  not,  the  insurance  companies  claim  to 
hold  the  property.  What  is  Florida  ?  It  is  no  part  of  the  Unit- 
ed States.  How  can  it  be  ? — how  is  it  represented  ?  do  the  laws 
of  the  Unitibd  States  reach  Florida?  Not  unless  by  particular 
provisions* 

The  territory  and  all  within  it,  are  to  be  governed  by  the  ac- 
quiring power,  except  where  there  are  reservations  by  treaty. 

By  the  law  of  England,  when  possession  is  taken  of  territo- 
ries, the  king.  Jure  Ckmnue^  has  the  power  of  legislation  until 
parliament  shall  interfere.  Congress  have  the  Jus  Canmae  in 
this  case,  and  Florida  was  to  be  governed  by  Congress  as  she 
thought  proper. 

What  has  Congress  done?  she  might  have  done  any  things— 
sbe  m^ht  have  refused  the  trial  by  jury,  and  refused  a  legisla- 
ture. She  has  given  a  legislature^  to  be  exercised  at  her  will ; 
and  a  government  6f  a  mixed  nature,  in  which  she  has  endea- 
voured to  distinguish  between  state  and  United  Sutes  juris- 
diction, anticipating  the  future  erection  of  the  territory  into 
a  state. 

Does  the  law  establishing  the  Court  at  Key  W  <it,  come  with- 
in the  restrictions  of  the  Constitution  of  the  United  States?  If 
the  Constitution  does  not  extend  over  this  territory,  the  law 
cannot  be  inconsistent  with  the  national  Constitution. 

It  is  said  that  the  Court  erected  for  the  territory  by  the  law 
of  the  United  States,  has  exclusive  jurisdiction  ovicr  this  case,, 
and  that  the  interference  of  the4ocal  legislature  in  unauthoriz- 
ed. Does  the  law  erecting  the  Superior  Court  of  Florida,  give 
this  exclusive  jurisdiction  ? 

The  jurisdiction  given  to  the  Florida  Court  is  the  same  aa 
that  given  to  the  Circuit  Court  of  Kentucky;  and  as  the  Dis- 
trict Court  of  Kentucky  has  jurisdiction  of  all  cases  arising  uii- 
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Iter  the  laws  of  the  United  States,  it  ia  inferred,  that.thfsrcame 
is  vested  in  the  Florida  Court.  But  it  does  not  follow  from  the 
lang^ge  of  the  Act,  that  the  jurisdiction  is  exclusive;  and  thus 
the  power  of  the  Court  erected  by  the  legislature  of  Florida, 
maybe  a^d  was  concurrent.  The  main  point  in  this  case  is, 
whether  it  is  a  case  arising  under  the  Constitution  of  the  Unit* 
ed  States  ?  What  are  the  cases  which  are  referred  to  in  the  pro- 
vision, and  is  this  one  ? 

The,  piinciples  of  those  cases  have  been  examined,  and 
enough  has  been  settled,  to  show  that  this  is  one  which  doe^ 
not  so  arise.  A  case  is  not  one  arising  under  a  law,  of  the  Unit- 
ed States,,  because,  in  some  part  of  it,  a  question  may  arise 
under  a  law  of  the  United  States.  The  meaning  of  the  provi* 
sioi^.of  the  Constitution  cannot  be,  that'  when  a  law  of  the  Unit- 
ed States  can  have  any  influence  in  a  case^  it  is  to  be  consider- 
ed as  one  arising  under  the  law  of  the  Umtj^d  States. 

How  does  the  cause  before  the  Court  arisfe  under  a  law  of 
<he  United  States  ?.  It  is  a  claim  for  salvage. .  The  goods  are 
brought -iiito  /Key  West,  and  thisre  is  aio  law  of  the  United 
States  limiting  or  fixing' the  apaount  of  salvage.  Salvage  is  not 
a' -right  ari'sing^^  under  a  law  of  the  United  States-^it  is  a  com- 
mon law  right;  and  the  action  for  its  recovery,  or  the  rate  to 
be  alto^ed,  does  not  depend  upon  any  law  of  the  United  States. 
H  cannot  be  clumed,  that  any  laws  operated  in  the  case,  unless 
the  general  Jaws  which  extended  over  the  territory.  The  case 
of  Osborntw.  tht  Bank  of  the  United  States,  decided  in  this 
Courts  does  not  apply  to  this  case.  The  law  giving  to  the  bank 
their  charter,  gave  to  that  institution  a  power  to  sue  in  the  Courts 
of  the  United  States.  But,  as  has  been  stated,  the  salvors  of  the 
cotton,  did  not  claim  salvage  under  ahy  law  of  the  Union.  The 
salvage  ;night  have  been  st^ed  for,  yherever  the  goods  could  be 
found  and  libelled,  in  England  or  in  France,  or  ebewhere. 

The  argument,  that  thiis  Court  should  liTy  its  hands  on  the  pro- 
ceedings of  the  Courts  of  Key  West^  because  of  the  great  in 
jvtAtB  sustained  by  merchants  and  underwriters^  if  it  coufd,  at 
any  timie,  have  force  hfire,  cannot  have  it  now;'  as  the  law  es- 
tablishing the  Court  which  is  so  much  comolak^ed  of  has  been 
repealed.' 

■Mr.  Ogden  in  reply% 

The  plate  Tfhere  the  service  is  done,  ascertains  the  jurisdic- 
tion*, It'u  upon  this  principle,  that  questions  of  seamen's 
Wages  are  suhjects  of  admiralty  jurisdiction,  .and  entertained 
in  Admiralty  Courts ;  and  upon  (his  principle,  the  case  before 
the  Court,  is  of  admiralty  cog^nizance*  The  whole  of  the  ser- 
vices oftiie  salvors  were  at  sea;  the  place  where  the  Point  a 
Petre  was  W4*ecked,  was  at  a  distance  from  the  main  land,.aBd 
there  the  goods  Wre«aved. 
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It  is  admitted,  that  for  the  cotton,  which  is  the  subject  of 
this  suit^4ui  action  of  trover  will  lie ;  but  this  b  a  concurrent 
remedy  with  that  afforded  in  a  Court  of  Admiralty. 

Territories  acquired  by  conquest,  and  by  cession,  stand  un- 
der.different  relations  to  the  United  States.  Where  territories 
ar^  ceded,  they  become  part  of  the  United  States.  It  has  be^ 
the  uniform  understanding,  that  this  shall  be  the  case.  T^osc 
territories  obtained  hf  treaties  with  France  and  Spain,  were  so 
considerea,  and  the  provisions  in  those  treaties  relative  to  the 
rights  and  privileges  of  the  inhabitants^  were  introduced  nn* 
der  the  belief  that  Congress  would  not  interfere. 

The  Act  relative  to  the  tcrrritory  of  Florida  provides,  that 
no  law  shall  be  passed  against  the  provisions  of  the  Constitu- 
tion of  the  United  States..  The  officers  appointed  under  it, 
take  an  oath  to  support  the  Constitution,  and  thus  the  full  force* 
and  operation  of  the  Constitution  is  acknowledged  in  the  ter- 
ritory. 

^Jy  the  Constitution,  the  Courts  of  the  United  States  have 
jurisdiction  in  all  cases  of  admii*alty  and  maritime  juiisdic- 
tion;  and- it  thercfote  follows,  that  tliis  is  exclusive.  What 
Courts  have  Congress  ordained  and  established  in  the  territo- 
ry of  Florida,  to  exercise  the  jurisdiction  assigned  by  the  Con- 
stitution to  the  Courts  of  the  United  States  ?  The  law  esta- 
blishes a.  Superior  Court  witK  gcjieral  jurisdiction,  sinailar  to 
the  Courts  established  in  the  states ;  it  Uieil  provides  that  infe- 
rior Courts  may  be  erected  by  the /territorial  legislature^ 
whose  jurisdiction  sh^H  not  exceed  one  hundred  cMbr^;  and  it 
is  afterwards  said  in  the  law,  that  the  Superior  Court  shall,  in 
addition  to*  the  defined  powers,  exercise  afi^uch  powers  as  arc 
granted  to  the  United  States  Court  of  Kentucky.  The  Court 
established  in  Kentucky  has  given  to  it  admiralty  and  mari- 
time jurisdiction,  and  .therefore  the  Superior  Court  of  Florida 
has  the  same  jurisdiction.  If,  then,  it  is  given  by  Congress' tp 
the  Superior  Court,  it  exists  nowhere  else. 

It  itf  said  that  Congress  has  given  to  the  territorial  legisla- 
ture all  the  rights  of  le&rislation  they  have.  Le^slative  powers 
cannot  be  delegated.   Jielef^attis  mn  potcat  delegare. 

Whether  the  territorial  Court  had  jurisdiction,  is  a  question 
arising  under  the  Constitution  of  the  United  States.  How  else 
does  it  arise  ?  Suppose  a  jurisdiction  in  admiralty  cases,  as- 
sumed by  New-York  during  a  war.  How  can  the  powers  thus 
assumed  be  examined  before  the  Courts  of  the  United  States, 
butrby  affirming  the  Acts  to  be  void,  by  the  Constitutioii  and 
laws  of  the  United  States  ? 

This  is  a  question  of  salvage ;  and  had  the. territorial  Court 
jurisdiction  of  salvage  ?  If  the  cotton  was  not  sold  under  the 
decree  of  a  Court  competent  to  decide  such  a  question^  the 
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property  is  not  changed.  Doei  the  territorial  Act  give  the  ju- 
risdiction ?  The  powers  of  Court»  formed  under  the  tenitori- 
allaw,  being  limited  to  tontroversies  fibt  exceeding  one  hun* 
dred  dollar^,  the  limitation  has  been  exceeded;  and  the  proTi- 
sioas  for  the  estaiblishment  of  the  Court  are  therefore  void. 

Mr.  Chief  Justice  Marshall  deliTefed  the  opinion  of  the' 
Cojirt— 

The  plaintiffi  filed  their  Hbelin  this  cause  in  the  District 
Coiiit  <n  South  Carolina,  to  obtain  restitution  of  356  bales  of 
c6tton^  part  of  the  cargo  of  the  ship  Point  a  Petre ;  which  had 
been  inmnred.  by  them  on  a  voyage  from  New-Orfeans  to  Havre 
de  Grace,  in  Frsiice.  The  Point  a.  Petre  was  wrecked  on  the 
oMtst  of  Florida^  the  cargo  saved  by  the  inhkbitants^  and  car- 
ried into  Kej  West,  where  it  was  sold  for  the  purpose  of  satis- 
tymf  theaalvors ;  by  virtue  of  a  decree  of  a  Courts  consisting 
of  a  notary  and  five  jurors^  .wbich  was  erected  by  aih  Act  of  the 
territorial:  legi^acure  of  Fk)ri4a^  Tbe  owners  abandoned  to  th€ ' 
underwriters,  wHoV  having  acceptbd  the  sanie,  pi^^ca^ed 
against  the  property;  alle^g  that  tiie  sale  was  not  made  bf 
order  of  a  Court  competentto  change  the  property. 

David  Canter  claimed  the' cotton  as  a  bona  JUk  purchaser, 
under  the  decneeof  aconipetent  Cdurt,  which  awarded  seventy- 
aixper  ^centto  the  salvors,  on  the'  value  of  tbe  property  saved. 
_  Tlie  DistriLct  JudKt  pronounced  the  deereevof  tl^  territorial 
Court  amlbty,  and  awarded  resi^tution  to-t)ie  Uoellants  of 
such  part  of  the  cargo  as  He  supposed  to  be  ideinti^ed  by  the 
evidence ;  deducting  therefrom  ^  salvage  of  fifty  per  cent^ 

The  libellants  and  claimant  both  appealed.  The  Circuit 
Court  reversed  the  decree  of  the  District  Court,  and  decreed 
the  whole  cotton  to  the  claimant,  with  to^t^i  on  the  ground 
that  the  proceedings  of  the  Co^rt  at  Key  West  were  legal, 
and  Qwimrred  the  property  to  tht  purchaser.  . 

From  this  decree  the  libellanti  have  appealed  to  this  Court. 

The  cotse  depends,  mainly,  on  the  question  whether  the  pro- 
perty in  the  cargo  saved,  was  changed'by  the  sale  At  key  West. 
The  conformity  ^f  that  sale  to-  the  order  under  which  it  was 
made,  has  not  be^  controverted*  Its  validity  has  been  deni- 
ed, on  th<^  ground  that  it  was  ordered  by  an  incompetent  tri- 
bniial. 

The  tribunal  was  constinhed  by  an  Act  of  the  territorial  le- 
gislature of  Florida,  pasaed  on  the  4th  July  19^.  which  b  in* 
serted  ia  the  recdrd.  Thai  Act  purports  to  give  the  power 
which,  haa  beep  exercised*;  conseciuently  the  sale  is. valid,  if 
the  territorial  legislature  wasconpetent  tb  eliact  the  law. 

The^  course  which  the  argumeut  has  takeil^  will  require,  that. 
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iD  deciding  this  qiiestton,  the  Court  should  take  into  view  the 
relation  in  which  Florida  stands  to  the  United  States. 

The  Constitution  confers  absolutely  on  the  government  of 
the  Union,  the  powers  of  hiaking  war,  and  of  making  treaties; 
consequently,  that  government  possesses  the  power  of  acquire 
ing  territory,  either  by  conquest  or  by  treaty. 

The  usage  of  the  world  is,  it  a  nation  be  not  entirely  sub- 
dued, to  consider  the  holding  of  conquered  territory  as  a  mere 
military  occupation,  until  its  fate  shall  be  determined  at  the 
treaty  of  peace.  If  it  be  ceded  by  the  treaty,  the  acouisition 
ir  confirmed,  and  the- ceded  territory  liecomes  a  part  of  the  na- 
tion to  which  it  is  annexed;  either  pn  the  terms  stipulated  in 
the  treaty  of  cession,  or  on  sucK  as  its  new  master  shall  im- 
pose. On  such  transfer  of  territory,  it  has  never  been  held, 
that  the  relations  of  the  inhabitants  with  each  other  undergo 
any  change.  Their  relations  with  their  former  sovereign  arc 
dissolved,  and  new  relation^  are  created  between  them,  and  the 
government  which  has  acquired  their  territory.  The  same 
Act  which  transfers  their  country,  transfers  the  idlegiance  of 
those  who  remain  in  It;  and  ih^  law,  which  may  be  denominated 
political,  is  necessarily  changed,  although  that  wldch  regulates 
the  intercourse,  and  general  conduct  of  individuals,  remains  in 
force,  until  altered  by  the  newly  created  .power  of  the  state. 

On  the  2d  of  February  1819,  ;^>ain  ceded  Florida  to  the  Unit- 
ed States.  The  6th  ardcle  of  the  treaty  of  cession,  contains  the 
following  provisiofr-^^^  The  inhabitants  of  the  territories,  which 
his  Catholic  majesty  cedes  to  the  United  States  by  this  treaty, 
shall  be  incorporated  in  the  Union  of  the  United  States,  as  soon.. 
as  may  be  consistent  with  the  J>rinciples  of  the  federal  Consti- 
tution; and  admitted  to  the  enjoyment  of  the  privileges,  rights, 
and  immunities  of  the  citizens  of  the  United  States* '' 

This  treaty  is  the  law  of  the  land,  and  admits  the  inhabit- 
ants of  Florida  to  the  enjoyment  of  the  privileges,  rights,  and 
immunities,  of  the  citizens  of  the  United  States.  It  is  unne- 
cessary to  inquire,  whether  this  is  not  their  condition,  inde- 
pendent 0f  stipulation.:  They  do  not,  however,  participate  in 
political  power;  they  do  not  share  in  the  government,  till  Flo- 
rida shall  become  a  state.  In  the  mean  time,  Florida  continues 
to  be  a  territory  of  the  United  States;  governed  by  virtue  of 
that  clause  in  the  Constitution,  which  empowers  Congress  ^  to 
make  all  needful  rules  and  regulations,  respecting  the  territory, 
or  other  property  belonging  to  the. United  States.'* 

Perhaps  the-  power  of  governing  a  territory  belonging  to 
the  United  States,^  which  has  not,  by  becoming  a  state,  acquu^ 
the  means  of  self-govemmeht,  may  result  necessarily  from  the 
facts,  that  it  is  not  within  the  jurisdiction  of  anv  particular, 
state,  and  is  within  the  power  and  jurisdiction  ot  the  Unhed 
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States.  The  r^ht  to  goyern,  may  be  the  inevitable  consequence 
of  the  right  to  acquire  territory.  Whichever  may  be  the  source, 
whence  the  power  is  derived,  the  possession  of  h  is  Unques- 
tioned. In  exe<;ution  of  it,  CoQgrMS,  in  182S,  passed  ^*  an  Act 
for  the  ^stablbhment  of  a  territorial  government  in  Florida;** 
and,  on  the  Sd  of  March  1828,  passed  another  Act  to  amend 
the  Act  of  1822.  Under  this  Ac^  the  territorial  legislature 
enacted  the  la^  now  under  consideration. 

The  ath  section  of  the  Act  of  1823,  creatcfs  a  territorial  le* 
nslature,  which  shall  have  legislative  powers  over  all  right- 
ful objects  of  lej^islation;  but  no  law  shall  be  valid,  which 
is  inconsistent  with  the  laws  and  Constitution  of  the  United 
States. 

The  rth  section  enacts  *'That  the  judicial  power  shall  be 
vestfed.in  two  Superior  Courts,  and  in  such  inferior  Courts,  and 
juitices  of.  tne  peace,  as  the  legislative  council  of  the  territory 
may  from  time  to  time  establish.^*  After  prescribing  the  place 
of  cession,  and  the  jurisdicdonal  limits,  ot  each  Court,  the  Act 
proceeds  to  say;/*witluh  its  limits  herein  described,  each 
Court  shatt  have  jurisdiction  in  all  criminal  cases,  and  eiclu- 
siye  juris^ction  in  all  capital  ofiettcea;  and  original  jurisdic-^ 
tion  m  all  civil  cases  of  the  value  of  one  hundrfid  dollars,  aris^ 
ing  under  and  cognisable  by  the.  laws  of  the  territor^^,  now  in 
force  therein,  or  which  may,  at  any  time,  be  enacted  hy  the  !»> 
gislative  council  thereof!" 

The  8th  section  enacts  ^That  each  of  the  u&d,  Superior 
Courts  shall  moreover  have  and  exercise  the  same  jurisdiction 
within  iu  limits,  in  alt  cases  arising  undjcr  the  laws  and  Con- 
stitution of  the  United  States,  whic^  by  ikn  Act  to  establish  the 
judicial  Courts  of  the  United  Stat^  approved  the  24tb  of  Sep* 
tember  1789*  and  ah  Act  in  addition  to  the  Act,  entitled  an 
Act  to  establish  the  judicial  Courts  of  the  United.  States^  ap- 
proved the  2d  of  Mai^  1793,  was.  vested  in  the  Court  of  S^en<^ 
tttcky  district." 

The  powers  of  the  territorial  legislature  extend  to  all  rigfit- 
ftilobjecta  of.legislationf  subject  to  the  restriction,  that  their 
laws  shall  not  be  ^inconsistent  with  the  laws  and  Constitu- 
tion of  the  United  Stated;"'  As  ^kli^age  is;  admitted  to  come 
within  this  description,  "the  Act  is  valid,  Utijess  it  can  be 
brougnt  within  the  restriction. 

The  counsel  for  the  libellants  contend,  that  it  is  inconsisfeht 
with  both  die  Taif  and  the.Constitutidn;  that  it  b  inconsistent 
with  the  provisions  of  the  law,  by  ^hlch  the  territorial  govern- 
ment* was  created,  aild  with  the  amendatol*y  Act  .of  March 
1823.  It  vests,  they  say,  in  an  ii^eriortribunfJ,  a  jurisdiction, 
#hich  is,  by  those  Acts,  vested  rxclusivoly.in  Uie  Superiqn 
Courts  of  the  territorv. 
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This  fu^ment  requires  an  attentire  consideration  of  the 
sections  which  define  the  jurisdiction  of  the  Superior  Courts. 

The  7th  section  of  the  Act  of  1883,  resets  the  whole  judicial 
'power  of  the  territory  *< in  two  Superior  Courts,  and  in  such 
inferior  Courts,  and  justices  of  the  peace,  as  the  les^i^lative 
council  of  the  territory  may  from  time  to  time  establislu  "  This 
general  grant  is  common  to  the  superior  and  inferior  Courts, 
imd  their  jurisdiction  is  concurrent,  except  so  far  as  it  may  be 
made  exclusive  in  either,  by  other  provisions  of  the  statute. 
The  jurisdiction  of  the  Superior  Courts,  is  declared  to  be  ex- 
clusive over  capital  offences^  on  every  other  question  over 
which  those'Courts  may  take  cognizance  by  virtue  of  this  sec- 
tion, concurrent  jurisdiction  may  be  given  to  the  inferior 
Courts!  Among^  these  subjects,  are  ^*  all  civil  cases  arising 
under  and  cognizable  by  die  laws  of  the  territory,  now  in 
force  therein,  or  which  may  at  any  time  be  enacted  by  the  lie- 
gidlative  council  thereo£'' 

It  has  beeli  already  stated,  that  all.  the  laws  which  were  in 
fbrce  in  Florida'  whUe  a  province  of  Spain,  those  excepted 
which  were  political  in  their  character,  which  concerned  the 
relations  between  the  people  and  their  sovereign,  remained  in 
force,'  un^l  altera  by  the  government  of  the  United  States. 
Congress  recognises  this  principle,  by  using  tlie  words  '**laws 
of  the.  territory  now  in  force  therein.*'  No  laws  could  then 
have  been  in  force,  but  those  enacted  by  the  Spanish  govern- 
ment. If  among  theiie,  a.  law  existed  on  the  subject  of  salvage, 
and  it  is  scarcely  possible  there  should  not  have  been  such  a 
law,  jurisdiction  oter  cases  arising  under  it,  was  conferred  on 
the  Superior  Courts,  but  that  jurisdiction  was  not  exclusive. 
A  territorial  Act,  conferring  jurisdiction  oyer  the  same  cases 
on  an  inferior  Court,  would  not  have  been  inconsistent  with 
this>  section. 

The  8th  section  extends  the.  jurisdiction' of  the  Superior 
Courts,  in  terras  which  adirit  of  more  doubt.  The  words  arp 
^*That  each- of  the  said  Superior  Courts  shdl  morebvto  have, 
ifai^l  exercise  the  same  jurisdiction,  within  its  limits,' in  aA 
.eases  arising  under  the  laws  and  Constitution  of  the  United 
Sutes,  which,  by  an  Act  to  establish  the  judicial  Courts  of  the 
United  States,  was  vested  in  the  Court  of  the  Kentucky  di»- 
trict."  ^ 

The  11th  section  of  the  Act  declares  «*  That  the  laws  of  the 
United  States,  relating  to  the  revenue  and  its  collection,  and. 
all  other  public  Acts  of  the.  United  States^  not  inconsistent  or 
repugnant  to  this  Act,  shall  extend  to,  and  have  full  force  and 
elfect,-in  the  territory  aforesaid.'^ 

The  laws  which  are  extended  to  the  territory  by  this  sec- 
tion, were  eithef  for  the  punishment  of  crime,  or  for  civil 
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purpQses.  JurisdictioD  it  given  in  all  criminal  casea,  by  the 
7th  section,  bat  m  civil  cases,  that  section  ^ves  jurisdiction 
only  in  those  which  arise  under  and  are  cognisable' by  the  laws 
of  the  territory >  consequently,  all  civil  cases  arising  under  the 
laws  which  are  extended  to  the  territory  by  the  11th  section^ 
are  cogniziible  in  the  territorial  Courts,  by  virtue  of  the  8th 
section ;  and,  in  those  cases,  the  Superior  Courts  may  exercise 
the  same  jurisdiction,  as  is  exercised  by  the  Court  for  the 
l^entucky  district* 

The  question  suggested  by  thik  view  of  the  subject,  on  which 
the  case  under  consideration  must  depend,  is  this>— 

Is  the  admiralty  jurisdiction  of  the  District  Courtii  of  the 
United  States  vested  in  the  Superior  Courts  of  Florida  under 
the  woi-ds  of  the  8th  section,  oeclaring  that  eac^  of  the  said 
Courts  ^*  shall  moreover  have  and  ei^ercise  the'  same  jurisdic- 
tion within  its  limits,  in  all  cases  arising  linder  the  laws  and 
Constitution  of  the  United  States,'*  which  was  vested  in  the 
Courts  of  the  Kentucky  district? 

It  is  observable^  that  this  clause  does  not  confer  on  the  ter- 
ritorial Courts  all  the  jurisdiction  which  is  vested  in  the  Court 
of  the  Kentucky  district,  but  tliat  part  of  it  only  Which  applies 
to  *<  cases  arising  under  the  laws  and  Consdtution  of  the  Unit- 
ed States.  '*    Is  ai  case  of  admiralty  of  this  description  ? 

The  Constitution  and  laws  of  the  United  States,  ^ve  ju- 
risdiction to  the  District  Courts  over  all  cases  in  admiralty; 
but  jurisdiction  over  the  case,  does  not  constitute  the  case  itseu. 
We  are  therefore  to  inquire,  whether  cases  in  admiralty,  and 
cases  arising  under  die  laws  and  Constitudon  of  the  United 
States,  are  idet^ticaU 

If  we  have  recourse  to  that  pure  fountaii^  from  which  all  the 
jurisdiction  of  the  Federal  Courts  is  derived,  we  find  language 
employed  which  cannot  well  be  misunderstood.  The  Consti- 
tudon declares,  that  *^the  judicial  power  shall  extend  to  all 
cases  in  law  and  equity,  arising  under  this  Consdtudoh,  the 
laws  of  the  United  States,  and  treades  made,  or  which  shall 
be  made,  under  their  authority;  to  all  cases  affbcdng.  ambas- 
sadors, or  other  public  ministers,  and  consuls;  to  all  cases  of 
admiralty  and  maritime  jlirisdicdon.*' 

The  Constitudon  certainly  contemplated  these  as  three  dis- 
tinct classes  of  cases;  and  if  they  are  distinct,  the  |^rant  of  ju- 
risdicdon  over  one  of  them,  does  not  confer  jurisdiction  over 
either  of  the  other  two.  The  discriminadon  made  between 
them,  in  the  Consdtution,  is,  we  think,  conclusive  against  their 
identity.  If  it  were  not  so,  if  this  were  a  point  open  to  inqui- 
ry, it  would  be  difficult  to  maintain  die  proposidon  that  they 
are  the  same.  A  case  in  admiralty  does  not,  in  fact,  arise  un- 
der the  Constitudon  or  laws  of  thet  United  States.   The^  cases 
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«re  as  old  as  navigalion  itselT;  and  the  law,  admiralty  aad  ma«- 
•ritime,  as  it  has  existed  for  ages,  is  applied  by  oaf  Courts  to- 
tbe-  cases  as  they  arise*  It  is  not  then  to  the -8th  section  of  the 
territorial,  law,  that  we  are  to  look  for  the  grant  of  admiralty 
and  tharitime  jurisdiction,  to  the  ..territorial  Courts.  Conte^* 
quently,  if  that  jurisdiction  iJs^  exclasive,  it  i»not  made  so  by 
the  reference  to  O^e  District  Court  of  Kentucky. 
•  It  has  been-  contended,  that  by  the  Constitution  the  judicial 
power  olthe  United  States  extehds  to  all' cases  of  adniiraltjr 
and  maritime  jurisdiction;  and  tliat  the  whdie  Of  this'judioial 
power,  must  be  vested  '^-  in  one  Supreme  CoUr^  And.  m  such' 
inferior  Courts  as  Conmss  shall  frotatimc;  to  time  ordain  an^. 
establish.*'  l^ence  H  baa  been  argued,  that  Ccmgreas  cannot 
▼est  admiralt)^fjurisdi<;tion,in  Courts  created  by  the  tiuxitorial 
legislature. 

We  have  only  to  pursue. this  subject'  one Mep  hrtbier,  to  per- 
ceive  that  this  provision  of  ttie  Constitution  does  not  apply  to 
it»  The  next  sentence  dechures^  that  **  itit  .(udges  both  of  tha 
Supreme  and  ii^ferior  Courts,  shall  hold  their*  offices  during 
g^oiod  bjehaviourl  *'  The  Judges  Jo(  the  Superior  Courts  of  Flof 
rida  hold  their  offices  for  four. ^estrs.  T^hese  Courts,  then,  are 
not  coBsti^utional.Courta,  in  which,  the  judicial  powex*  conferred 
by  the  Constitution  on  the  eeneral  goyerament,  can  be  deposit- 
ed, -lliey  are  incapable  of  receiving  it;  They  are  legislative 
Courts,  created  in  virtue  of  the  general  tight  of  soverefgpity 
which  .exisU  in  the  ^vemment,  or  in  virtue  of  that  clause 
Hrhich^enables  Congress  td'mkke.an  n^eedfuLruleS  and  rejgula.- 
tions,  respecting  the  territory:  belonging  to  the  United  ^utes. 
The  Jurisdiction  with  which  they  aremvested,  is  not  a  part 
of  that  judicial  power  which  isd^ned  in  the  3d  article  otthe 
Constitution,  biit  is  conferred  by  CotigreSfi,  lu  the  Execution 
of  those  genei;al  powers  wliich'  thai  body  possessea  over  the 
territories^of  the.  United  States.  Although  admiralty  jurisdic- 
'  tion  can  be  exercised  in  the!  atlLtes  iij&  thpse  Courts,  only,  which 
are  established  in  pursuance  of  the  3d  article  of  .the  Constitution^ 
the  sajtne  limitation  do^a  not  extend  to  the  territories.  In  Ib^ 
gislating  for  4hem,.'CongteAs  exerclses-the  combined  powers  of 
>jEie  eeneral,  and  of  a  state  goyemment^ 

We  think,,  then,  that  Hit  Act  of  the  territorial  legishiture; 
erecting  the  Court  by  whose  deci<ee  the  cargo,  of  the  Points' 
Petre  was  sold,  b  not  ^*  inconsistent  with  t]^e  laws  land  Consti« 
tution  of  the  United  Sta^s,*^  and  is  valid.  Con8eqUehtlv,:thc< 
aale  made  in  pursuance  of  it  changied.tbe  projWTtv,  iind'tihe  de- 
.  cnee  of  the  Circuit  Court,  airardin^  restitution  otiht  prpperfy 
to  the  claimant,  ought  to  be  a^lrmed  with  posts. 
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liams CLAXMAMTSk 

Il.te  not  the  hibit  oC  ttii«  Couv^  to  ebnoder  pohits  sgiin  open  for  diioimioTi, 
whidi  hinre  besp  once  d^etfttely  deaded*  ind  haTe  foiiiished  the 
mdnd  work  of  the  Judgment  aheady  rendered  in  the  oame  caufe,  in  s 
lormer  «t»gt  of  lU  pt^t^rr^lirip.   JS49{ 

In  fuita  in  rtm^  »nd  n\  the  excbequet-  iide  of  the  District  Courts  of  the 
United  States,  the  cUimattt  ia- ah  bctor,  ^4  J*  cndt]«l  to  c^me  before  the 
C0«ft  in  that  ebancteV  only*  ki  Tirtoe  of  hii  proprieUry  micrett  in  the 
thin{^  in  eontroveniv.  This  aU>n«  gpvea  him  a  perttma  ttimdi  injtuUdo. 
}t  li  ueceiBary  thtt  he  ihould  tstobJish  hi*  rijfht  to  that  character^  o  a  pre- 
liminAly  to  bis  odm^j^ion  as  a  party  od  ii/^/fi,  cspnhle  of  susitaining  the 
Uti^Uon.   j549{ 

If.  the  claim  b^  miule  tbn>u^h  an  igent,  th€  n^nt  mu^t  make  oath  as  to  his 
belief  of  the  vmty  of  the  cbimj  widif  nece»*^ry  produce  proof  of  his  au« 
thoKtyp  before  he  ca,n  be  admitted  to  put  In  tlie  clBim,  |549{ 

Allegiidons  arid  pleadings  to  i^e  mehts  are  a  wairer  of  the  preliminary 
inquiry  as  to  proprietanr  interest  $  and  adnussion  tliat  the  party  b  rightly 
in  Goiut  and  capable  of  contesting  the  merits.   {5S0} 

If  after  proceeding  m  a  cause  the  Court  find  the  claimant  Jias  no  property^ 
or  that  it  ia  in  another  not  represented*  the  Court  will  retain  \he  ret^  until 
^e  real  owner  shall  appear,  cbim  and  receive  it  from  the  Court.  {5S01 

Vpon  a  writ  of 'error  in  an  exchequer  proceeding,  wHich  has  been  tried  by 
a  jury,  the  evidence  given  at  the  time  of  the  trial  is  not  in  a  strict  sense 
before  this  Court.  {5S0} 

ERROR  to  the  District  Court  of  £.  LbuisianiL 
This  case  was  before  this  Court,  at  February  Term  1B23, 
and  is  reported  in  8  JVheat.  391,  under  the  name  of  the  Sa,rah. 
The  cauiTe  having  be^H  sent  back*  the  libel  was  changed  into 
ail  informad'oii,  charging  the  seizurie  to  have  been  made  on 
landf  according  to  the  leave  ^i ven  .by  the  decree  of  the  Court 
in  that  case. 

The  information  charges  the  wine  to  have  been  in  re}dity 
MalagtWine,  falsely  exported  froni  New^York  under  the  n^me 
of  Sherry,  for  the  ben<^t  of  the  drawback.  To  this  informn* 
tioBy  at:laiin  and  aiiSwer  wfis^iven  ahd  filed  by  Benjamin  Story, 
as  agent  for  H^ard  9^  Williams,  and  on  the  oath  of  the  said  Sto- 
ty^  claiming  the  tineas  the  property  of  the  said  Hazard  &  Wil- 
liams, making  no  answer  to  the  specific  fact  charged  .by  the 
Informatipn,  Uiatthe  wine  w:a8^  Malaea  wine,  eicported  under 
the  name  of  Sherry  for  the  benefit  of  draiivliack;  but  depying 
generally  the  allegstipna  of  the  inlbrmation,  or  thait  any  thing 
had  been  done  to  Tbrfeit  the  ii^ine>  under  the  revenue  li^ws  of  the 
United  States,  and  claiming  the  restoi^tion  of  the  wine  to  Ha- 
zard &  WilUams.   The  record  set  forth  the  evidence  on  ihe 
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questiooy  whether  the  wines  were  Malaga  or  Sherry.  The  ver- 
dict of  the  jury  was  for  the  claimants.    The  District  Attorney 
moved  for  a  new  trial,  which  was  overruled ;  on  which  he  brought 
this  writ  of  error,  an^  made  the  following  assi^ment  of  errors. 

1.  That  on  tlie  18th  of  December  1819,  this  case  was  tried 
by  jury,  and  verdict  and  judgment  rendered  for  the  United 
States. 

2.  The  proceedingsunderthislibel  were  regular;  astheamend* 
jnent  related  to  matter  of  form  merely,  and  not  of  substance; 
and  by  the  irth  section  of  the  Act  of  Congress  of  d4th  Septem- 
ber ir89f  the  Courts  of  the  United  States  may  establish  all  ne- 
cessary rules  for  conducting  the  lousiness  of  the  Court;  and  the 
22d  section  of  the  same  Act  provides  that  *<  there  shall  be  no 
reversal  for  error  in  ruling  any  plea  in  abatement,"  Sec  The 
proceedings  in  this  case,  were  in  conformity  with  the  rules  of 
the  Court  in  which  they  wer^  instituted. 

No  ^Qiwer  and  claim  was  filed  and  sworn  to  by  or  in  the 
name  and  behalf  of  Charles  Hall,  the  real  owner  of  the  said  422 
casKs  of  wine,  at  the  time  of  the  seizu  -e  and  forfeiture  thereof 
to  the  United  States. 

Mr.  Wirt,  Attorney  General^  on  the  part  of  the  United  States, 
submitted  the  case,  on  the  errors  assigned  by  the  District  At- 
tbmey. 

Mr.  Ogden  and  Mr.  Hall,  on  the  part  of  the  claimants,  made 
the  following  poinu>— 

1.  That  tibere  is  no  error  upon  the  record,  for-  ^e  causes 
assigned  by  the  Attorney  for  the  United  States;  the  same  points 
having  befn  already  before  this  Court,  and  afVer  due  considera- 
tion, conclusively  settled,  upon  the  fii'st  trial  of  this  cause.  (See 
8  fFheai.  391.   "The  Sarah. '•) 

2.  That  there  was  no  necessity  for  the  said  Charles  Hall  to 
jSle  a  claim  and  answer  IsLkit  awn  nanUj  since  his  title  to  said 
wine,  (if  proved)  accrued  after  the  seizure  thereof;  and  after  a 
claim  and  answer  had  been  duly  filed  by  Hazard  8c  Williams, 
the  parties  tiavin^  the  legal  title  to  said  property. 

3.  That  the  objection  **  that  no  answer  and  claim  hath  been 
filed  and  sworn  to  by  or  in  the  name  and  behalf  of  Charles  Hall, 
the  real  owner  of  said  422  casks  of  wine,"  were  it  vaHdj  cannot 
now  prevail;  because  the  same  should  have  been  taken  when 
the  daim  was  filed,  or  at  all  events  at  the  time  of  the  trial  of 
the  cause  in  the  Court  Mow; 

4.  That  from  the  whole  record  it  appears,that  judgment  ought 
not  to  be  for  the  United  States  of  condemnation  c?  said  wine; 
bttt  ought,  of  right,  to  be  for  the  claimants.. 

5.  ^*  That  from  the  whole  of  the  evidence  apparent  upon  the 
record,  and  taken  for  the  purpose  of  review.  Ice."  it  is  manifest 
ibwX  resdtution  of  said  wine  oujght  to  be  decreed  to  the  claimants. 
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Mr.  Justice  Sro^T  delivered  4he  opinion  of  the  Courts— 
This  is  the  same  cause  which  caihe  before  this  Court  at  Feb« 
Tuary  term,  1823,  and  is  reported  in  8  Wheat.  391.  The  cause 
having  been  remanded  to. the  District  Court  of  Louisiana  for 
farther  proceedings,  the  libel  or  information  was  there  amend- 
ed,  so  as  to  become,  technically,  an  exchequer  infbrmation  of  sei- 
zure; and  the  parties  being  at  issue  upon  the  question  of  for- 
feiture, the  jury  returned  a  verdict*  lor  me  claimants,  upon 
which  judgment  was  rendered  in  their  favour.  Upon  the  writ 
of  error  now  brought  up  on  this  last  judgment,  two  grounds  for 
reversal  have  been  asserted  in  the  assignment  of  errors  spread 
upon  the  record,  and  the  Attorney  General  has  now  submit- 
ted them,  after  a  brief  exposition,  to  the  consideration  of  the 
Court. 

The  first  is  in  substance  the  sairie  question  which  was  decid- 
ed 6y  thi^  Court,  upon  the,  former  appeal,  and  is  presented  in 
the  shape  of  a  re-argument  by  the  District  Attorney.  Upon 
this  it  is  unnecessary  to  say  more,  than  that  we  adhere  to  the 
opinion  formerly  expressed,,  and  can  perceive  no  reason  for 
changing  it.  It  is  not  the  habit  of  this  Court  to  consider  points 
again  open  for  discussion,  which  have  been  once  deliberately 
decided,  and  have  furnished  the  ground  work  of  the  judgment 
already  rendered  in  the  same  cause,  in  a  former  stage  of  its 
presentation  here. 

The  second  ground  is,  that  Messrs.  Hazards  &  Williams,  in 
whose  behalf  the  claim  in  this  case  was  interposed,  are  not  the 
real  oymtvs  of  the  wine  under  seizure,  but  the  same  was  own- 
ed by  one  Charles  Hall ;  so  that  the  claimaints  ai*e  not  entitled 
to  any  judp;ment  of  restitution* 

This  objection  is  founded  upon  a  mistaken  view  of  the  tijne, 
nature  and  order  of  the  proceedings  proper  in  suits  in  rem, 
whether  arising  on  the  admiralty  or  exchequer  side  of  the 
Court.  In  such  suits,  the  claimant  is  an  actor,  and  is  entitled 
to  come  before  the  Court  in  that  character  only,  in  virtue  of 
his  proprietary  interest  in  the  thing  in  controverisy;  this  alone 
gives  him  a  persona  standi  in  juduio.  It  is  necessary  that  he 
should  establish  his  right  to  that  character,  ask  preliminary 
to  his  admission  as  a  party,  ad  Htemj  capable  of  sustaining  the 
litigation.  He  is  therefore,  in  the  regular  and  proper  course 
of  practice,  required  in  the  first  instance,  to  put  in  his  claim, 
upon  oath,  averring  in  positive  terms  his  proprietary  interest. 
It  he  refuses  so  to  do,  it  is  a  sufficient  reason  for  a  rejection  of 
his  claim.  If  the  claim  be. made  through  the  intervention  of 
an  agent,  the  agent  is  in  like  manner  re(|ttired  to  make  oath 
to  his  belief  of  the  verity  of  the  claim ;  and  if  necessary,  he  may 
also  be  required  to  produce  and  prove  his  authority,  before  he 
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can  be  admitted  to  put  In  the  claim.  If  this  biiQtdone,it  furnish- 
esmaCter  of  oieeption,  and  nuaf  be  insisted  upon  by  the  adverse 
party,  for  the  dismissal  of  the  claim.  If  the  claim  be  admit- 
ted upon  this  preliminary  j>roof,  it  is  9till  open  to  contestation, 
and^by  a  suitable  excepUve  aUegation  in  the  admiralty,  or, 
hj  a  correspondent  plea  in  the  nature  of  a  plea  in  abatement, 
to  the  person  of  the  claimant,  in  .the  exchequer,  the  facts  of 
proi>rietary  intereyc^  sufficient  to  support  the  claim,  may  be 
put  in  contesution,  and  formally  decided.  It  is  in  this  stage 
of  the  proceedinjp^  and  in  this  only,  that  the.  question  of  the 
claiinant's  right  is  generally  open  for  discussion:  If  the  claim 
is  admitted  without  objection,  and  allegations  or  pleadings  to 
the  merits  are  subsequently  put  in ;  it  is  a  waiver  of  the.  pre* 
liminary  inquiry,  and  an  admission  that,  the  party  is  rightly  in 
Court,  and  capable  of  contesting  thiB  meriu.  If  indeed,  it 
should  afterwards  appear,  upon  the  trial,  even  after  the  merits 
have  been  disposed  of  in  favour  of .  the.clumants,  that  the 
claimant  had,  m  reality,  no  title  to  the  property;  but  that  the 
same  was  the  property  of  a  third  person,  who*  was  not  repre- 
sented by  the  claimant,  or  had  an  adverse  interest,  or  whose 
rights  had  been  defrauded,  it  might  still  be  the  duty  of  the 
Court  to  retain  the  property  in  its  own  custody,  untif  the  true 
owner  might  have  anopporiunity  to  interpose  a  claim,  and  re- 
ceive it  from  the  Court  Rut  such  ci^es  can  rarely  occur ;  and 
are  appticatibnsto  the  discretion  of  the  Courts  for  tKe  furthef- 
ance  of  jujstice ;  and,  in  no  .shape  matters,  which,  the  original 
promovent  could- have  a  right  to  require  at  its  himds. 

From  this  review  of  the  practice,  as  to  claims  in  proiteed- 
ings  in  rehh  it  is  obvious  that  the  objection  now  relied  on^ 
however  apparent  it  might  be  from  the  evidence  disclosed  upon 
the.  record,  could  not  fa«  insisted  on  as  matter  of  error.  lu  a 
strict  sense,  however,  this  bein^  a  ifrit  of  error  upon  an^- 
chequer  information  tried  by  a  jury^  the  evidence  given  at  the 
trial  is  net  properlv  before  us ;  and  as  a  common  law  proceed- 
ing, the  affidavit  ot  Mr.  Hcnncr  constitutes  f  o  part  of  the  re- 
cord. But,  even  if  that  affidavit  w^re-'admissibl^,  and  the  ob- 
jection were  now  open,,  it  is  by  no  means  clear,  that  it  would 
be  available.  The  properly  was  by  the  consent  of  Hall  sold 
and  convcvcd  to  Messrs.  Hazard  Sc  Williams,  in  trust  for  him- 
self. If  tnat  conveyance  was  fraudulent,  as  to  creditors,  it  was 
not  absolutely  v6id,  a^  on>y  voidable  by  them.  And,  at  all 
events,  we  cahnot  but  see  that  they  had  ftill  authority  to  inter- 
pose this  claim,  by  the  consent  of  the  rtihl  owner.;  and  the  it> 
regularity,  if  any,  prejudices  no  advcfse  right,  and  interferes 
with  no  rule  of  justice* 

The  judgment  of  the  District  Court  must  therefore  be  af- 
firmed.   But  a  certij^cate  of'  probable  cause  of  seizure  will  be 
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mmted,  as  such  probable  cause  is  not  denied  to  exist,  and  in- 
deed  is  apparent  from  the  verdict  of  the  first  jury. 

This  cau90  came  on,  8cc.  on  consideration  whereof.  It  is  con- 
sidered and  adjudged  by  this  Court,  that  there  is  no  error  in  the 
judgment  of  the. said  District  Court  of  Louisiana  in  the  pre- 
mises, and  that  the  same  be  and  hereby  n  affirmed.  And  it  is 
furtbei^  ordered  and  adjudged,  that  there  was  a  reasonable  cause 
of  seizure  of  the  wines,  and  promises  set  forth,  in  the  informa- 
tion, and  that  a  certificate  thereof  be  entered  of  record  accord- 
ingly; and  that  the  cause  be  remanded  with  directions  to  the 
District  Court  of  Louisiana  to  make  restitution  to  the  claim- 
ants, and  otherwise  proceed  in  th^  premises,  according  to- hitt' 
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Robert  Steele's  Lessee.,  Plaintify  in  Error,  vs.  Jbssb  Spb»- 

CER  AND  OtUBRS)  DEF^KDAIITSr  IN  ErROR.      « 

A  decree  of  the  Supreme  Court  of  Ohio  ordered  that  the  pttentee  of  a 
certain  tract  of  Una.  should,  withm  six  months,  make  a  deed,  be  with  cove- 
nants of  warranty  conveying'  a  portion  of  the  land  held  under  a  patent  to  the 
eomptainaifitsr  in  that  suit,  and  on  the  fiulure  of  A  to  make  the  said  deed. 
Ice.  **that  then  and  in  that  casei  the  complainant  ahall  hold  poiMaa  and 
enjoT  the  said  portion  of  land,  in  as  full  and  ample  a  manner,  as  if  the  Mme 
bad  been  conveyed  to  him."  The  decree  of  the  Supreme  Court  of  Ohio 
by  which  a  conveyance  of  land  is  directed  to  be  made,  the  decree  bein|^ 
according  to  the  Jaws  of  Ohio,  vested  in  those  to  whom  die  deed  was  or- 
dered to  DC  made,  such  a  legal  title  to  the  land  to  have  been  conveyed  by  - 
the  deed  as  would  have  been  vested  by  a  deed  of  equal  date ;  "and  the  re« 
gistry  Act  of  Ohio  applies  >is  well  to  a  title  under  such  a  decree,  as  it 
would  do,  if  the  party  held  under  a  bona  fidt  deed  of  the  same  date  with 
the  patent  of  the  land,  and  tlie  decree  gives  a  legal  title  as  ample  as  a 
deed.  {558} 

The  registry  Act  of  Ohio  directs  that  all  deeds  made  within  the  state  shall 
be  recorded  witiiin  six  months  from  the  time  of  the  actual  execution 
thereof,  and  declares,  that  if  any  such  deed  shall  not  be  recorded  in  the 
County  where  the  land  lies,  wiUiin  the  limits  allowed  by  the  law,  "the 
same  shall  be  deemed  fraudulent  and  void,  against  any  subsequent  pur 

-     chaser  for  a  valuable  considt* ration  without  notice  of  such  deed.  [559} 

In  the  construction  of  the  registry  Act  of  Ohio,  the  term  **  purchasers,"  is 
usually  taken  in  its  limited  legiil  sense.  It  means  a  complete  purchaser  i 
or  in  other  words,  a  purchaser  clothed  with  a  legal  title.  {559} 

It  is  not  necessary  that  a  deed  made  to  a  subsequent  kana  fide  purchaser 
without  notice  shall  be  recorded  to  give  it  operation  against  a  prior  un  - 
recorded  deed,  asf  by  tlic  pi-ovisions  of  the  registry  Acts  the  prior  xleed  b 
declared  in  itself  absolutely  void  as  agunst  such  pQrchaacr.  {560} 

Whether  erasures  and  alterations  in  a  deed  are  material  or  not,  is  a  question 
of  hiw  to  be  decided  by  tiie  Court.  {560} 

Ttie  construction  of  woi-ds  belongs  to  the  Court,  and  the  materiality  of  an 
alteration  in  a  deed»  is  a  question  of  construction.  {561} 

THIS  was  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  district  of  Ohio,  to  reverse  the  judg;ineDt  of  that 
Court  in  favour  of  the  defendant  in  error,  in  an  action  of  eject- 
ment instituted  by  thq  |)laintiflr  in  error,  to  recover  a  tract  of 
land  in  Perry  county,  in  the  state  of  Ohio.. 

The  title  claimed  and  exhibited  by  the  plaintiff  in  the  eject- 
ment, was  originally  derived  under  a  patent  from  the  United 
States  to  Jtiut  Spencer^  dated  November  15th  1811;  who  with 
Georg^e  Spencer  and  others,  were  the  heirs  at  law  of  Thomas 
Spencer  deceased;  and  in  order  to  show  the  title  acquired  bf 
the  patent,  he  offered  in  evidence  a  deed  from  Jesse  Spencer* 
the  patentee,  and  Catharine  his  wife;  to  Willivim  Steele.  pur- 
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{>orliiig  to  bear  date  the  20th  of  January  1818;  and  which  ap^ 
peared  on  that  day  by  the  certificate  on  the  deed,  to  have  been 
acknowledged  before  a  justice  of  the  peace.  '^  William  Fulton, 
One  of  the  subscribing  witnesses,  proved,  that  he  attested  the 
deed  in  the  office  of  Jesse  Spencer,  but  could  not  state  when; 
that  William  Steele  was  not  present;  that  he  knew  nothing  of 
the  purchase  of  the  land  by  William  Steele  from  Jesse  Spencer  ; 
and  that  he  saw  no  more  of  the  deed,  until  about  one  year  ago, 
when  Spencer  and  Steele  were  together,  and  Spencer  produced 
the  deed  to  ^e  if  the  witness  would  recognise  his  signature." 
Wherever  the  name  of  William  Steele  appeared,,  either  in  the 
body  of  the  deed,  or  the  label  thereon;  it  manifestly  appeared 
to  have,  been  written  on  an  erasure,  and  with  ink  of  a  different 
colour,  as  did^  the  words  **Ross"  and  ♦♦Ohio,"  in  describing 
the  place  of  residence  of  sud  Steele.  The  alterations  on  the 
face  of  the  deed  were  not  accounted  for  by  any  testimony.  This 
deed  was  not  recorded  in  the  county  where  the  land  lies,  or  else> 
where.  The  plaintiff  further  offered  in  evidence,  a  deed  from 
William  Steele,  and  Sarah  his  wife,  to  Robert  Steele  the  lessor 
of  the  pluntifi;  bearing  date  the  7th  of  July  A.  D.  1821.  Also» 
the  deposition  of  Jolm  Daragli,  to  prove  the'execution  of  said 
deed;  which  deed  and  the  certificate  and  acknowledgment  there^ 
on,  and  also  the  deposition  of  John  Daragh,  were  also  not  re^ 
corded. 

The  defendanu  in  the  ejectment  were  in  possession  of  the 
land,  and  they  claimed  to  hold  it  under  a  decree  of  the  Supreme 
Court  of  the  state<  of  Ohio,  for  Ross  county,  sitting  in  Chance- 
ry, rendered  on  the  3d  of  January  1820,  in  a  proceeding  by  a 
bill  filed  in  Perry  county,  and,  under  advisement  in  Ross  coun- 
ty, by  the  heirs  of  Thomas  Spencer,  deceased,  against  Jesse 
Spencer  and  others,  by  which  decree  Jesse  Spencer  was  order- 
ed to  convey  the  land  in  controversy,  to  certain  of  the  parties  in  . 
the  said  bill,  upon  their  full  compliance  with  the  terms  and  con- 
ditions stated  m  the  said  decree.  The  decree  also  proceeds  as 
follows:  "It  is  further  ordered  and  decreed,  that  if  the  com- 
plainants shall  within  the  time  specified,  deposit  and  pay  to  the 
clerk  of  Perry  county  aforesaid,  the  several  sums  of  money 
aforesaid,  and  interest  thereon,  as  aforesud,  and  the  defendant, 
Jesse  Spencer,  shall  fail  to  make  out,  execute  and  deliver  to  said 
clerk,  a  deed  for  nine-tenths  of  the. land  aforesaid,  witliin  the 
times  aforesaid,  in  manner  aforesaid,  that  then  and  in  that  case, 
the  heirs  at  law  aforesaid,  to  whom  the  land  aforesaid  is  decreed 
to  be  conveyed,  in  manner  aforesaid,  shall  hold,  possess  and  en- 
joy, nine-tenths  of  the  half  section  aforesaid,  to  them,  their  heirs, 
and  assigns  for  ever,  in  as  full  and  ample  a  manner  as  though  the 
same  were  conveyed  to  them  by  the  said  Jesse  Spencer,  defendant, 
IP  manner  aforesaid."  **It  is  further  ordered,  th  At  Jesse  Spencer, 
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the  defendtaty  pay  the  costs  of  the  suit  in  seres  months  (rom 
the  date  ^f  .this  decree;  and  i^  he  fail  so. to  do»  that  then  execu- 
tion or  executions  issue  in  the  same  manner  as  executions  issue 
oh  judgments  at  law*  It  is  further  ordered  and  decreed,  that 
the  bill  as  to  the  other  two  defendants,  to  wit,  WiUiam  Spen- 
cer and  James  Spencer,  is  dismissed  without  costs,  and  that  the 
clerk  of  the  Supreme  Court  for  Ross  county,  enter  tMs  decree 
of  record  in  the  said  Supreme  Court  of  Ross  county,  sud  that 
he  transmit  a  copy  of  this  decree  to  the  clerk  of  the  Supreme 
Court  of  Perry  county,  it  bein^  in  the  same  county  from  which 
this  cause  was  removed  here  for  decision,  and  that  the  same 
be  entered  of  record  in  the  Supreme  Court  of  the  said  county 
df  Perry,  in  the  same  manner  in  if  the  cause  h&d  been  there 
heard  and  decreed.  It  is  further  ordered  and  decreed,  that  if 
the  money  is  not  paid  and  deposited  in  manner  aforesaid,  and 
within  the  time  lobresaid,  that  then  these  complainants  shall 
pay  all  the  costs  of  the  suit/' 

The  defendants  also  exhibited  eridence.  of  their  having  fully 
complied  with  all  the  requisites  of  the  said  decree,  by  the  pay- 
ment of  the  sum  of  524  dollars,  the  amount  decreed  to  be  paid ; 
and  also  that  the  decree  was  duly  recorded  in  the  proper  office 
for  recording  of  de^ds  of  the  county  of  Perry,  on  the  S4th  July 
1822. 

After  the  evidence  was  closed,  the  Court,  on  the  motion  of 
the  counsel  for  the  defendants,  instructed  the  jury  as  follows:— 

1.  That  the  decree  of  the  Supreme  Court  of  the  state  of  Ohio, 
given  in  evidence  in  this  cause  by  the  defendants,  vested  in  them 
such  a  legal  title  to  the  land  in  buestion,  as  would  have  been 
conveyed  by  deed  of  equal  date  Irom  Jesse  Spencer,  the  pa- 
tentee, and  that  the  registry  Act  of  Ohio,,  applies  as  well  to 
the  title  of  the  defendants  under  the  said  decree,  as  it  would  do 
if  they  hdd  under  tibonmfidt  deed,  of  the  same  date  from  the 
said  patentee. 

2.  That  if  the  elder  deed  be  not  recorded  within  the  time 
specified  by  the  registry  Act  of  Ohio,  it  is  wHoUy  void,  as  to 
subsequent  bonaftde  purchasers,  without  notice  of  the  existence 
of  such  deed. 

3.  That  if  the  deed  from  Jesse  Spencer  to  William  Steele, 
was  altered  in  a  material  part,  after  it  was  se;aled,  attested,  and 
acknowledged,  such  alterations  absolutely  avoid  the  deed,  and 
it  can  convey  no  title  to  the  lessor  of  the  plaiiitift  The  coun- 
sel of  the  defendantrobjected  to  those  parts  of  the  instructions 
contained  in  the  fira^  and  second  specincations.  They  submit- 
ted t6  this  Court  the  following  points : — 

1.  The  Court  below  erred  in  charging  tlie  jury,  that  the  re- 
gistry Act  of  Ohio  applies  as  wcU  to  the  title  of  the  dcfend- 


Digitized  by 


Google 


JANUARY  term;  18d8.  fS56 

(SteeVs  Lowe  «•.  Spender  et  aL) 
afl$8,  und^  the  decree  set  forth  in  the  bOI  of  exceptions,  as  if 
they  held  under  a  banaJUk  deed  of  the  same  date. 

.2.  The  Court  below  erred  in  char^g  the  jury,  that  if  the 
deed  froqi  Jesse  Spencer  to  William  Steele,  wis  altered  in  a 
material  part,  after  i^  was  sealed,  attested,  and  acknowledged; 
such  alteration  absolutely  avoids  the  deed,  and  it  can  convey 
no  title  tp  the  lessor  of  die  plaintiff.   Because^ 

I*  Such  an  alteration,  if  made  without  the  consent  of  the 
grantee,  would  not  avoid  the  deed,  and  divest  the  estate  vested 
by  the  exectltion  cif  the  deed  in  the  grantee. 

SL  An  alteration  of  the  deed  raad^  with  the  consent  of  the 
grantee,  could  not  divest  the  estate  conveyed  by  the  deed, 
and  revest  the.  same  in  the  grantor. 

The  case  was  argued  bj  Mr.  Leonard,  for  the  plaintiff  in  er- 
ror,  and  by  Mr.  Ewing,  for  the  defendants. 

For  Ihe  plaintiff,  it  was  insisted,  that  the  registry  Act  of 
Ohio  applies  exclusively  to'  purchasers  by  deed,  and  does  not 
include  and  protect  those  who  hold  in  virtue  of  decrees  in 
chancery.  Under  the  statute  regulating  proceedings  in  than- 
eery,  si  suh  may  be  instituted  to  obtain  a  conveyance  either  in 
the  county  in  which  the  land  is  situated^  or  where  the  defend- 
ant may  he  found. 

The  action  and  the  counts  in  the  declaration,  .are  in  rem  vd 
personam,  and  jurisdiction  is  aciquired  by  the  possession  and 
control  df  the  subject  matter,-  or  of  the  person.  As  the  registry 
Act  does  not  require  decrees  made  ifi  the  Courts  of  ofie  county 
to  be  recorded  in  the  county  where  the  land  is  situate,  neither 
does  it  extend  its  protection  to,  purchasers  under  such  decrees 
f— or  if  it  embraces  other  purchasers  than  those  by  deed,  it 
protects*  all  mbsequaU  purchasers,  and  subsequent  purchasers 
alone. 

Those  cannot  be  considered  tti&^e^um/ purchasers,  who  were 
ctef<)re  the  execution  of  unrecorded  deeds  vested  with  equitable 
titles,  which  afterwards  were  enforced  by  suits  in  chancerv.  Such 
purchasers  by  decree^  do-not  come  within  the  mischiet  of  the, 
registr]^  Act.  Such  a  construction  would  be  forced,  and  in- 
con  veuent;  as  the  purchaser  by  deed,  on  recording  his  deed, 
or  by  giving  notice^  pendente  Bte,  in  chancery;  and  even  after 
decree  rendered,  and  before  the  expiration  of  the  time  limited 
for  the  executi<m  of  the  conveyance  although  after  the  lapse 
of  six  months;  would  bring  his  deed  within  the  protection  of 
the. Act,  and  deiibat  purchasers  by  decree.  If  the  chancery 
suit  had  been  instituted  against  Steele,  as  well  as  Spencer,  the 
complainants  could  not  have  obtained  a  decree.  A  party  might 
in  this  way  obtain  a  good  title,  by  his  omission  to  embrace  pro- 
per partiesf  in  his  bill  in  equity.  A  defective  title  might  thus 
be  made  good  during  the  progress  of  the  suit,  and  indeed  a 
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title  invalid  at  the  rendition  of  the  decree,  valid  in  a  month  al- 
ter—^rea  acquitii  eundo. 

This  construction  would  make  the  statute  penal ;  punishing^ 
the  party  for  his  iacheSf  in  oi  itting  to  record  his  deed,  instead 
of  supply  a  protection  of  the  rights  of  others.  All  the  mis- 
chief to  be  Miarded.  against  by  the  statute,  was  effected  by  the 
execution  of  the  deed;  and  the  omission,  seasonably  to  record 
the  deed,  could  not  injure  one  who  had^  a  ^od  equitable  titl<^. 
which  is  -subsequently  enforced  by  a  bill  m  equity. 

It  was  also  insisted,  that  the  Court  erred  in  charging  the 
jury,  that  a  material  alteration  in  the  deed  from  Spencer  to 
Steele,  after  its  execution,  could  defeat  the  title  thereby  vested 
in  Steele.  It  was  apparent,  on  the  plaintiff's  bill  of  exceptions, 
the  Court  erred  in  thus  charging  the  jury,  and  the  Coun 
could  not  look  to  the  bill  of  exceptions  of  the  defendants  in 
error  for  any  purpose;  or  if  they  could,  the  error  was  not  recti- 
fied by  a  comparison  of  -the  facts  there  stated  with  the  charge. 
Cited,  Marshal  vs.  Fisk,  6  Mass.  Rq^.  32. 

Mr.  Ewing  for  the  defendants.— 

The  registry  Act  of  Ohio,  protects  subsequent  bmuijide  pur- 
chasers against  unregistered  deeds.  A  party  entitled  under  a 
decree  of  a  Court  of  Chancery,  is  a  purchaser,  in  the  legal  sig- 
nification of  the  term,  and  is  therefore  within  the  letter  of  the 
statute.  There  can  he  no  reasuu  lu'except  him  from  its  opera- 
tion. He  is  as  much  injured  by  the  concealment  of  a  prior 
deed,  as  any  other  purchaser.  Whenever  a  party  is  entitled  in 
equity,  to  a  specific  jpeKormance  of  a  contract;  if  the  defend- 
ant had  put  it  out  of  his  power  to  perform  it,  it  is  important 
that  the  fact  should  be  made  known  to  the  party  interested,  that 
he  may  seek  other,  and  more  effectual  relieL  A  purchaser  un- 
der  such  a  decree,  is  therefore  within  the  spirit  as  well  as  the 
letter  of  the  Act 

The  Court  did  not  err  in  chargingHhe  jitty  that  the  defend- 
ant's title  took  effect  from  the  date  of  the  decree. 

Courts  of  Equity  in  Ohio^  in  settling  the  title  to  real  pro- 
perty, proceed,  in  remj  not  in  personam.  It  is  true,  they  direct 
the  party  to  execute  a  deed,' but  they  do  not  compel  him  by 
attachment,  to  do  so.  If  he  refuses,  the  decree  operates  as  a 
deed,  and  the  rts  n/n' gives  jurisdiction  to  the  Court.  The  de- 
cree of  the  Court  fixes  the  title  to  the  property.  The  time  al- 
lowed /or  the  conveyance,  relates  merely  to  the  transfer  of  the 
evidences  of  title,  and  the  possession,  and  the  deed,  if  made 

f  pursuant  to  the  decree,  relate  to  the  date  of  the  decree  itself, 
f  no  deed  be  made,  the  title  by  the  decree  relates.  Thus,  if 
the  party  against  whom  a  decree  is  rendered  should  die,  or  be- 
ing a  femt  sokj  should  marry  before  the  period  fixed  for  the 
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execution  of  a  title;  it  is  believed  that  the  decree  would  ope 
rate  without  further  proceeding  to  vest  the  title. 
..  2.  Deeds  for  the  conveyance -of  real  estate  in  Ohio,  derive 
their  validitv  solely  from  statutory  provisions.    No  Common 
Law  mode  or  transferring  real  esute,  (except  by  operation  of 
law,)  is  recognised.    Linlev  vi.  Coates,  1  Banu  Mqt. 

Ncithci*  i^  the  sutute  or  uses,  which  in  En^^d  gives  vali- 
dity to  the  deed  of  bargain  and  sale,  in  force  in  Ohio.  Deeds 
therefore  to  be  valid,  must  be  executed  according  to  the  provi* 
sions  of  the  statute  of  that  state;  and  if  they  are  deficient  in 
any  of  the  requisites  pointed  out  by  that  statute,  they  create  no 
lend  title. 

That  Act,  (22  vol.  Ohio  Lowb^  p.  218,)  requires  the  gcantor 
to  seal  and  acknowledge  the  deed  in  the  presence  of  two  wit- 
nfcsaes,  who  subscribe  their  names,  and  also  his  solemn  ac- 
knowledgment before  a  judicial  Ofiicer.  The  deed  in  question* 
was  not  proved  to  have  ever  been  executed  with  all  th^se  for- 
malities. But  if,  after  this  due  execution,  it  were  altered  in  a 
inaterialpsiTU  no  matter  by  whom,  or  with  whose  consent;  it  was 
no  longer  the  same  deed.   Pigot's  ca^e,  11  Bqk  27. 

Mr.  Justice  Tumble  delivered  the  opinion  of  the  Court  >— 

This  writ  of  error  is  prosecuted  to  reverse  a  judement  of 
the  Circuit  Court,  for  the  district  of  Ohio,  rendered  m  favour 
of  the  defendants,  in  an  action  of  ejectment  instituted  by  the 
plaintiff  in  error  against  the  defendants,  in  the  Court  beiow, 
to  recover  a  tract  of  land  in  Perry  county. 

On  the  trial  of  the  general  issue,  which  was  joined  between  the 

Sarties,  the'olaintiff  gave  in  evidence  a  patent  from  the  Presi- 
ent  of  the  United  Sutes  to  Jesse  Spencer,  dated  the  lil^th  of 
November  1811,  for  ^e  land  in  controversy:  a  deed  <rf  convey- 
ance  for  the  land,  from  Je9se  Spencer  to  William  Sted^  pur- 
porting to  bear  date  the  20th  or  Jniuary  1818;  and  also  a  aeed 
from  William  Steele  to  Robert  Steele,  dated,  the  7th  of  July 
1821,  prior  to  the  institution  of  the  suit 

It  appeared,  from  a  cer^cate  onUhe  deed  from  Jesse  Spen- 
cer to  William  Steele,  that  it  had  been  acknowlejdged,  on  the 
day  of  its  date,  before  a  justice  of  the  peace;  and  it  was  at- 
tested by  two  subscribing  witnesses. 

The  deed  from  Jesse  Spencer  to  Steele,  had  never  been  re- 
corded, either  in  the  county  where  the  land  lies,  or  elsewhere. 
Wherever  the  name  of  William  Steele  appeared  in  the  body 
of  the  deed,  or  in  the  label  ^reon,  it  appeared  to  have  been 
wHtten  over  an  erasure,  and  with  ink  of  a  different  colour,  as 
did  the  words  Boss  tokd  OUo^  in  describing  the  place  of  resi- 
dence of  Steele.  This  was  unaccounted  for,  by  any  testimony 
in  the  causcf. 
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The  derendants  gave  in  eTidedcet  a  record  and  decree  of  the 
Supreme  Court  of  the  state  of  Ohio»  in  a  cause  in  which  the 
heirs  of  Thomas  Spencer  and  the  defendants  in  this  cause 
were  complainants,  and  Jesse  Spencer,  the  patentee  of  the 
land,  was  'aeiSsndant 

This  decree  was  rendered  by  the  Supreme  Court  on  the  Sd 
of  January  1820,  wMle  sitting  in  Ross,  county,  having  heard 
the  cause  in  Perry  county,  w^ete  the  suit  was  instituted,  and 
where  the  land  lies;  and  having  held  it  under  a  advisement,  as 
is  the  practice  in  Ohio,  the  decree  was  pronounced  in  the 
causle  at  Ross  cbunty,  and  was  certified  from  thmce  to  Perry 
county,  to  be  there  entered  on  record  in^  the  suit,  in  the  same 
manner  as  if  rendered  while  the  Supreme  Cburt  was  sitting  in 
Perry  county;  and  it  was  so  entered  on  record  accordingly. 

The  decree  was  also  recorded  in  the  office  of  the  recorder 
of  deeds,  on  the  d4tK  of  July  182S,  in  Perry  county. 

The  decree,  inier  aUOf  ordered,  Jesse  Speilcer,  the  patentee 
of  the  land,  ^*  within  six  months  from  the  date  of  the  decree, 
to  make  out  a  deed  with  covenants  of  general  warranty,  con« 
vejing  to  the  complainants  in  that  causes  and  defendants  in 
this,  an  undivided  nine  parts  out  of  ten,  or  nine-tenths,  of  ihe 
tract  of  land  in  controversy;  and  to  deposit  said  deed,  duly 
executed,  acknowledged,  and  attested,  with  the  clerk  of  the 
Supreme  Court  of  the  county  of  Perry,  within  the  said  term 
of  six  months;  and  by  the  clerk  to  be  delivered  to  the  com- 
plainants, upon  their  paying  and  depositing  with  the  clerk, 
within  the  said  term  of  six  months,  certain  sums  of  money, 
with  interest,  as  specified  in  the  decree;  and  that,  upon  the 
failure  of  the  said  Jesse  Spencer  to  make  out  and  deposit  a 
deed,  as  above  directed^  within  the  said  term  of  six  months ; 
that  then  and  in  that  case,  the  complainants  shall  hold,  pos- 
sess, and  enjoy,  nine-tenths  of -the  said  tract  of  land  in  as  full 
and  ample  a  manner  as  if  the  same  were  conveyed  to  them  by 
the  said  Jesse  Spencer.  '* 

The  defendanu  paid  and  deposited  with  the  clerk  tne  mo- 
ney required  by  the  decree^  witnin  the  six  months,  akid  took  his 
i*eceipt  for  the  same. 

It  appears  by  a  bill  of  exceptions  tendered  by  the  plaintiff's 
counsel,  that  after  the  evidence  was  closed,  the  counsel  of  the 
defendants  moved  the  Court  ^o  instruct  the  jury,  1st,  that  the 
decree  of  the  Supreme  Court  of  the  state  of  Ohio,  given  in  evi- 
dence bythe  defendants,  vested  in  them  such  a  legal  title  to  the 
land  in  question,  as  would  have  been  vested  by  a  conveyance 
from  Jesse  Spencer  of  equal  date;  and  that  thcRegistry  Act  of 
Ohio,  applies  as  well  to  the  title  of  the  defendants,  under  the 
said  decree,  as  it  would  do,  if  they  tteld  under  n  bona/ide 
^eed«  of  the  same  date,  from  the^patentee: 
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(Steele's  Letiee  ce.  Spenoer  et  tL) 

2.  That  if  the  elder  deed  be  not  recorded  within  the  time 
opecified  by  the  Registry  Act  of  Ohio,  it  is  wholly  void  as  to 
subsequent  6ofiay!de  purchasers,  without  notice  of  Uie  existence 
of  such  deed. 

Sd.  That  if  the  diced  from  Jesse  Spencer  to  William  Steele, 
was  altered  in  a  material  point  after  it  was  sealed,  attested;  and 
acknowledged,  sCich  alteration  absohitely  avoida  the  deed;  and 
it  can  convey  no  title  to  the  lessor  of  the  plaintiff:  which  in- 
structions the  Court  gare,  and  the  plaintiff  excepted. 

The  counsel  for  the  plaintiff^  relies  on  the  following  ppints 
for  a  reyersal  of  the  juagment 

1.  The  Court  below  erred  in  charging  the  jury,  that  the 
Registiy  Act  of  Ohio  applies  as  well  to  the  title  of  the  de- 
fendants, under  the  decree  set  forth  ia.the  bill  of  excq>tions, 
.as  if  they  held  under  a  bona  JUk^etA  of  the  same  date. 

SL  That  the  Court  below  erred  in  charging  the  jury,  that  if 
the  deed  from  Jesse  Spencer  to  William  Steele  was  altered  in 
a  material  part,  after  it  was  sealed^  attested,  and  acknow- 
ledged ;  such  alteration  absolutely  avoids  the  deed,  and  it  can 
pass  no  title  to  the  lessor  of  the  plaintiff^ 

The  propriety  of  the  first  instruction,  given  by  the  Court  to 
the  jury,  adnuts  not  of  a  doubt-  The  statute  of  Ohio,  entitled 
^'an  Act  directing  the  mode  of  proceeding  in  Chancery,"  de- 
clares ^  That  where  a  decreeshall  be  made  for  a  conveyance, 
relea^  or  acquittance,  &c  and  the  party  against  w|ibm  the 
decree  shall  pass,  shall  not  comply^tiierewith  by  the  time  ap- 
Minted,  then  such  decree  shall  be  considered  and  taken  in  ap 
Courts  of  law  and  equity,*  to  have  the  same  operation  and 
effect,  and  be  as  available,  as  if  the  conveyance,  release,  or  ac^ 
Quittance,  had  b^en  executed  conformably  to  such  decree.  "<^ 
Ltmd  Lawn  for  OMo^jkSta^ 

The  Registry  Act  of  Ohio  directs,  that  all  deeds  made  with- 
in the  state,  shall  be  recorded  **  within  six  months  from  the 
actual  time  of  signing  or  executing  of- such  deeds;"  and  de- 
clares, that  if  any  such  deed  shall  not  be  recorded,  in.the  coun- 
ty ^here  the  laiuL  lies,  within  the  time  allowed  by  dbte  Act, 
*'the  same  shall  be  deemed  fraudulent  against  any  subsequent 
iona  ySde  purchaaer,  for  valuable  consideration,  without  notice 
of  such  deed^" 

In  the  construction  of  Re^try  Acts,  the  term  ^  purchaser". 
is  usually  taken  in  its  teclmtcal,  legal  sense.  It  means  a  com- 
plete  purchaser^  or,  in  other  words,  n  purchaser  clothed  with 
the  legal  title.  The  meaning  of  the  statute  is,  ti^at-an  unre- 
torded  deed,  shall,  after  the  expiration  of  the  time  limited  by 
the  statute,  be  deemed  fraudulent  and  void,  as  against  all  jaih^ 
sequent  purchasers,  who  may  have  obtained*  the  legal  title,  foir 
valuable  consideration  without  notice    The  case  of  the  de« 
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(8tMle*0  L^enee  «i.  SpMieer  et  at) 
fetodants  is  iheii-witliiB  the  terms  of  tlie  Registiy  Act  They 
obtained  their  decree,  and  jpaid  the  purchase  money  directed 
by  the  decree,  without  notice;  and  the  decree  had  obtained,  by 
operation  of  the  sutute,  all  the  attributes  of  a  perfect  leiral 
title.  t-  o 

^Thc  argument  for  the  plaintiff  on  this  branch  o'^^  tne  case, 
was  foundjsd  on  a  supposition,  that,  to  bring  the  i  iefendants' 
case  withiu  the  terms  of  the  Reg^sdy  Act,  it  must  be  shown 
that  thrir  title  has.been  recorded,  as  a  deed,  and  their  title  be- 
ing not  a  deed,  but  a  decree,  it  is  insisted,  they  are  not  within 
thetemis  pf  the  statute.  This  is  a  mistkkel  The  plaintiff's 
deed  nbt  bding  recorded,  the  statute  aroids  it  in  terms,,  as 
against  all.  subsequent  purchasers  for  raluable  consideration, 
without  notice,  whether  their  titles  be  recorded  or  not.  If  the 
d^endants  had  held- under  a  conveyance  executed  Sy  Jesse 
SpeQcert  in  obedienpe  to  the  decree,  jtheir  titl^  deed,  although 
not  recdrded,  would;  bT.the  terms  of  -  the  statute,  prerail 
against  the  pl^ntiff'spitlor  unrec6rded  deed.  A  deed  nQt,be-, 
ingi*ec6rded^  avoids  it  as  affidnst  subsequent,  but  nfH  as  aguinst 
prtoK  purchasers.  By  the  laws  of  ^cf  state  of  Ohio^  the  de- 
jcffee.obtained  by  the  defendants,. cfothes  them  with  the  legal 
title  in  a^  ample  a  nianner  as  a  deed.  They  ure  purchasers  for 
valuable  conuderatiott,  Without  hotice;  and  are  th^<efore  not 
only  within  thi^  words,  but  ulso  within  the  spirit  and  intention 
of  the  statute. 

This  reasoning  has  been  indulged  Upon,  a  suppositidn,' tlMt 
the  title  Of  the  defendants  has  not  been  sufficiently  ivcordedt 
which  is  not  admitted*.  The  decree, . wjhiich  is  their  titles  is  of 
record  in/  the  Chancery  suit  in.  the  proper,  couhty  wh^  the 
4and  lies,  and  it  was  reconfied  in  the  office  df  the  Veccdrder  of 
d^eds.  .  Whethisr  this  last  mode  of  recordhi||[  the^  decree'  is 
usually  practised  in/  Ohio  ct  not,  w^sve  not  mlbrmed.  ,But 
we  suppose  the  defendants  had  do|ie  all  diey  could  do,  t6  com- 
mit their  title  to  record  in  the  propei^  county. 

ThQ  third  instruction  given  by  the  Court  to  the  juryv  which 
forms  the  seoocid  ground  relied  on  by  the  plaintiff's  counsel  toSt 
a  reversal  of  the  judgment,  cannot  be  ^stained.  Although  the 
proposition  may ^oe  true,  thiEt  amaterial  erasure  or  alteration 
ma  deed,  after  its  e&eciution,  may  avoid  the  deed,  ynt^theih* 
strucdcKn  ought  not  to  have  b^en  given  In  th^  terms  "used  by 
the  Court..  Whether  erasures  aod*  alterations  had.  been  made 
in  the-  deed  or  not,  was  ft  (question,  of  fact  proper  to  be 
referred  jto  the  jury  t  but  whethier  the  fe;rasur^8  and  alterations 
were  inaterifd,  or  not,  was  a  queatioin  6t  law  which  ought  to 
have  been  decided  by  the  Court  The  instm^ction  given  refer* 
the  question  of  materiality  to  the  jury,  as  well  as.  the  (act  of 
slteration  and  erasure. 
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If  the  nime  of  Willum  Steele  was  inserted  in  the  deed  lui 
grantee  after  its  full  ezecation  and  attestation,  instead  of  the 
name  of  some  other  grantee  which  was  stiickor  out,  no  doubt 
the  alteration  was  very  material,  and  nothing  could  in  that  case 
pass  by  the  deed  to  William  Steele.  The  two  other  alterations, 
supposed,  in  the  Words  **  Ross*'  and  **Ohio,'*  in  the  descriptioa 
of.  the  grantee's  residence,  may  have  been  either  material  or 
immaterial,  as,  upon  a  sound  construction  of  the  whole  instru- 
ment they  would  or  would  not  alter  or  change  its  operation 
and  effect 

The  Court  ought  to  have  decided  the.  question  of  materiality 
in  each  instance,  leaying  the  fact^f  alteration  lo  the  jur^  for 
their  decision.  The  instruction  given,  was  calculated  to  mis- 
lead the  jury  bj  impressing  on  them  the  belief  that  they  were 
warranted  in  finding  either  of  the  supposed  alterations  to  be 
material,  however  it  may  have  been  in  point  or  lawi  The  con- 
struction of  deeds  belongs  to  the  proymce  of  the  Court;  the 
materiality  of  an  aluration  in  a  deed,  is  a  question  of  construc- 
tion ;  and  in  this  case  the.  Court  committed  an  error  by  giving 
an  instruction  to  the  jury,  which  imposed  on  them  a  difficult 
question  of  construction,  upon  wh\ch  the  jury  ought  to  have 
been  enlightened  by  the  decisiofn  of  the  Court. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
the  cause  remanded,  with  instructions  to  aWard  a  v^refaeian 

4f  iUHHK 
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William  S.  Nicholls^  and  Others,  AppsLLAirn,  V9,  Thomas 
H0DGE89  Executor  of  Thomas  C  Hopoes,  deceased* 

The  Orphans'  Court*  by  the  testamentary  IMtb  of  llafylaiid,  has  a  l^enerd 
]>ower  to  .administer  justice  in  all  matters  rebtsre  to  the  aflTairs  gf  aeceaa- 
cd  persons  according  to  law.  The  commission  to  be  allowed  to  an  exe- 
cutor or  adroinistratoTy  is  submitted  to  the  diKretion  of  the  Court,  and 
is;to.  be  not  under  five  per  cent.,  nor -ezcecdiiig  ten  per  cent  on  the 
amount  of  the  mventoij.  {565} 

If  the  'executor  has  a  claim  on  the  esUte  of  the  deceased,  it  shall  stand  on 
fui  eaual  footing  with  other  claims  of  the  same  nature.  {565} 

On  a  plenaty  proceeding,  if  either  party  shall  require  it,  the  Court  will  di- 
rect an  issue  or  issues  to  be  made  up,  and  sent  to  a  court  of  law  to  be 
tried « and  any  person  conceiving  himself  aggrieved  b^  any  judgment,  de- 
cree, diecinoii  or  order,  may  appeal  to  the  Court  of  Chancery,  or  to  a 
Court  of  Law ;  and  in  Miiyland,  the  decision  of  the  Court  to  which  the  ap- 
peal is  made  is  final .  {565} 

TVe  Supreme  Court  of  the  United  States  has  jurisdiction  of  appeals  froiB 
the  Orphans'  Court,  thtoiigh  the  Ctfcuit  Court  fa*  the  coun^  of  Wash- 
ington, by  virtue  of  the  Act  of  Congress  of  February  13, 1801  s  .and  by  the 
Act  of  Congress  subsequently  paa&d,  the  matter  in  dispute,  exclusive  of 
costs,  must  exceed  the  value  of  ^1000  in  order  to  entitle  the  party  to  an 
appeal.  jS65} 

The  commission  to  be  allowed  to  the  executor  or  admitustrstor  is  submitted 
by  law  to  the  discretion  of  the  Court,  upon  a  consideration  of  all  the  cir- 
cumstances, and  it  was  obviously  the  intention  of  the  legisbture;  that  the 
decision  of  the  Orphanlf  Co^rt  should  be  final  and  conclusive.  {565\ 

The  Court  being  satisfied  by  an  examination  Of  the  evidence  contained  in 
'the  record  of  the  proceedings  of  the  Orphans*  Court  of  the  county  idf 
Washington,  relative  to  a  claim  made  upon  tlie  estate  of  the  testator  by  the 
executor,  tli^t  the'  said  evidence  was  too  loose  and  indefinite  to  sanction 
the  claim,  disallowed  the  same;  and  reversed  the  decree  of  the  OiphanuT 
Court  which  allowed  the  claim.  {^66} 

APPEAL  from  the  Circuit  Court  of  Washington' county  in 
the  District  of  Columbia. 

The  defendant  obtained  letters  testamentary  on  the  estate  of 
Thomas  C.  Rodges  deceased,  and  passed  his  accounts  in  the 
Orphans' Court  of  Washington  county,  in  which  he  was  allowed 
10  per  cent,  commission  on  the  inventory  of  ti»e  deceased's  es- 
tate amounting  to  $^5^  70^  and  SI 200  for  services  rendered 
by  him  to  the  deceased. 

The  testamentary  law  of  Maryland,  under  which  thitf  com- 
mission was  allowed,  is  in  these  words  >^ 

^*  His  commission,  which  shall  be  at  the  -discretion  of  the 
Court,  not  under  five  per  cent,  nor  exceeding  ten  per  cent,  on 
the  amount  of  the  inventory."— Act  of  Maryland,  ch.  101.  sub. 
ch.  10.  sect  2.- 
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The  appellants,  creditors  of  the  deceased's  estate,  filed  their 
petition  in  the  Orphans*^  Court  pbjecting  to  the  allowance  of 
these  claims ;  and  upon  the  answer  of  the  appellee  and  the  tes- 
timony taken  in  the  cause,  the  Judge  of 'the  Orphans' Qourt 
decided  in  favour  of  the  appellee,  and  allowed  these  claims. 
From  this  decision  an  appeal  was  prayed  to  the  Circuit  Court 
for  Washington  county, .  where  the  judgment  of  the  Orphans^ 
Court  was  fanned. 

J^rom  this  decision  this  appeal  was  made. 

The  deposition  offFUlMom  W.  Carcoranj  Phi^  T.  Berry^ 
John  &  .fiore,  James  A.  Magruder  n^d  Isaac  S.  NichoUs  were 
taken,  and  were  sent  up  with  this  record.  These  depositions 
were  intended  to  proved  that  the  board  and  expenses  olThomas 
C.  Hodges,  were  paid  by  the  deceased,  by  whom  he  was  em- 
ployed in  his  store  as  an  assistant.  That  when  the  executor  was 
spoken  to  about  tiie  account  he  had  rai^  against  the  estate  of 
the  testator,  he  stated,  he  was  sorry  he  had  brought  forward 
the  account,  and  that  he  should  not  haTe  done  so  but  by  the 
advice  of  another.  That  he  had  said,  that  his  uncle  the  testa- 
tor did  not  a^ee  to  give  him  wages,  but  a  share  of  the  proper- 
ty was  promised,  but  no  agreepnent  was  otiade. 
'  The  depositions  also  stated,  that  some  six  moiiths  before  the 
death  of  Uie  testator,  the  defendant  applied  for  wages,  which 
were  refused,  and  he  was  told  to  take  money  from  the  drawer, 
and  goods  from  the  store,  and  if  not  satisfied  he  might  return 
to  his  father.  That  it  was  understood  the  appellee  was  in  the 
store  of  the  testator  as  a  clerk.  The  testator  observed  at  the 
time  of  making  his  will,  that  he  had  given  the  defendant,  his 
nephew,  a  legacy,  as  a  consideration  for  his  services;  he  had 
always  mtended  to  give  him  something;  he  gave  him  the  lega*. 
cy  for  his  services  because  he  had  not  been  paid  for  them.  It 
was  also  testified  that  the  executor  had  a  good  deal  of  trouble 
in  settling  the  estate. 

The  counsel  for  the  appellants  endeavoured  to  maintain^ 

1.  That  tne  claims  of  the  executor  had  been  improperly  al- 
lowed by  the  Court  below. 

5L  That  the  evidence  shows  the  commission  allowed  is  un* 
just  and  unreasonable. 

3.  The  appellee  had  no  legal  claim  fcA*  services  rendered  to 
the  deceased!. 

Mr.  Key  for  the  appellant.^- 

The  evidence  does  not  establish  any  tlaim  to  the  compensa- 
tion claimed  by  the  appellee.  On  the  contrary,  he  himself  ac- 
knowledged he  had  no  blidm.  But  if  any  4ebt  was  due  to  him, 
ihe  amount  thereof  could  not  be  ascertained  by  the  course 
adopted  in  this,  case.  It  must  become  the  subject  of  prooi  like 
all  other  demands  on  the  estate. 
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It  It  contended  that  no  appeal  U  allowed  in  this  case,  be- 
cause tne  provisions  of  the  law  of  Maryland  leave  to  **  the  dis- 
^cretion'*  of  the  Court,  the  determination  of  the  amount  of  com- 
nnssions.  What  is  the  meaning  of  the  assertion  that  no  appear 
can  be  maimained  in  such  a  case  ?  It  is  only  when  the  exercise 
of  ducreUon  by  the  Court  is  matter  of  favour  or  indulgence, 
that  the  rule  applicui;  but  when  there  are  legal  rights,  the  dis- 
cretion of  the  Court  applies  to  those  rights,  uid  its  exercise  is  a 
matter  of  law,  and  like  all  others,  when  exercised  is  examin- 
able 

Mr*  Coxe  tor  the  appellee.— 

This  is  an  appUcatioti  to  have  an  examination  of  an  account 
which  has  been  passed  upon  by  the  Orphans'  Court.  It  is  de^ 
nied  that  a  matter  to  be  d<^termined  by  the  discretion  of  the 
Courts  can  be  the  subject  of  appeaL  The  party  must  point  out 
,  an  error  in  law,  and  if  the  allowance  by  the  Court  ik  not  beyond 
tiie  per  centage  authorized  by  the  statute,  there  cannot  be  such 
error. 

These  accounts  having  been  passed  bv  the  Orphans'  Court, 
before  whom  were  all  the  facts,  the  o  ily  remedy  which  re- 
mains is  upon  the  bond  given  bv  the  executor;  and  in  such  an 
action  all  the  matters  are  open  ior  ccumination. 

Mr.  Justice  DuvAt  delivered  the  opinion  of  the  Court/~ 
The  appellee  in  this  case  obtained  letters  testamentary  on  the 
estate  of  Thomas  C.  Hodges,  deceased,  and  passed  accounts 
in  the  Orphans'  Court  for  Washington  county,  in  which  he 
was  allowed  ten  per  cent,  commission  on  the  inventory  of  tiie 
deceased's  estate  amounting  to  S2^58  70,  and  B1200  for  ser>« 
vices  rendered  to  the  deceased  in  his  lifetime.  The  appellants, 
creditors  of  the  deceased,  finding  that  the  estate  would  proba- 
bly be  insufiicient  to  pay  the /full  amount  of  their  claims, 
filed  their  petition  in  the  Orphans'  Court  objecfing  t;>  the  al- 
lowance of  the  claims  of  the  ei^utor,  alleging  that  iie  pro- 
perty of  the  deceased  consisted  only  of  a  store  of  goods  in 
Georgetown,  apd  a  few  debts  due  to  him;  and- that  the  settle* 
mentof  the  estatk  was  made  without  much  labour  or  expense. 
Upon  the  answer  of  the  executor,  and  the  testimony  taken  in 
the  cause,  the  Judge  of  the  Orphans'  Court  decided  in  favour 
of  the  executor,  and  decreed  that  both  claims  be  allowed. 
From  this  decree  an  appeal  was  prayed  and  granted  to  the  Cir- 
cuit Court  for  Washington  county,  in  which  the  judgment  of 
the  Orphans'  Court  was  affirmed.  From  this  decision  the 
cause  is  brought  uj;>,  by  appeal,  to  this  Court  for  final  hearing 
and  decree. 

Several  questions  have  been  raised  in  arguinr  this  cause. 
On  the  part  of  the  appellants,  it  is  contended.  First,  that  the 
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alldwance  of  ten  pier  cent,  on  the  inventory,  circumntanced  as 
this  case  apnears  to  be,  is  unjust  and  unreasonable.  Secoifdty, 
That  there  is  no  foundation  for  the  claim  of  SlSOO,  made  by 
the  executor  for  aer rices  rendered  the  testator  in  his  life- 
time. 

The  counsel  for  the  appellee  contends.  First,  that  the  whole 
allowance' made  by  the  Orphans' Court  was  no  inore  than  a 
moderate  compensation  for  the  attention  and  prompt  aettle- 
jnent  of  the  accounts  of  the  deceased,  by  the  executor,  and  for 
his  serf  ices  tor  several  years  m  a  clerk  in  the  stpre  of  the  de- 
ceased ;  and  secondly,  that  the  decision  of  the  Orphans'  Court 
was  final  and  conclusive,  and  from  which  Ch^re  ought  to'have 
beenno  appeaL 

The^power  and  authority  of  the  Orphans' CQUrt  is  derived 
from  At  testamentary  laws  of  Manfiand.  The  last  gmkeral 
Act  upon  the  subject,  is  that  passed  m  the  year  1798,  ch.  IOI4 
The  Orphans'  Court  has  a  general  power-  to  administer  jus* 
tice  in  all  matters  relative  to  the  afnurs  of  deceased  persons, 
according  to  law.  Th^  commission  to  be  allowed  to  mexe* 
cutor  or  administrator^  is  submitted  to  the  discretion  of.  die 
Coikrt,  *'  not  under  five  per  cent  nor  exteeding  ten  per  cent,  on 
the  amount  of  the  inventory."  If  the  executor  has  a  daim 
against  the  deceased,  it  shdl  stand  on  an  equal  footing  with 
other  claims  of  the  same  nature*.  On  a  plenary  proceedmg,  if 
either  party  shall  require,  the  Court  will  direct  an  iisue  or  is- 
sues to  be  made  up  and  sent  to  a  Court  of  Law  to  be  tried,  and 
any  person  conceiving  himsdf  aggrieved  by  any  judement,  de- 
cree^ decisioii  o^  order,  ^may  appeal  to  the  Couitt  otChtakcerfi 
or  to  a  Court  of  Law;  TAhd  in  Maryland j  the  decision  of  the 
Court  to  which  the  appeal  is  made,  is  final  and  conclusive. 
But  in  the  case  under  consideration,  this  Court  haa  jurisdic- 
tion by  virtue  of  the  Act  of  Congress  of  February  1801j  by 
which  the  Circuit  Court  for  the  District  of  Columbia  wa^  cre- 
ated, which  provides  that  ^^any  final  judgment,  ord^r  or  de-» 
cree,  in  the  said  Circuit  Courts  wherein  the  matter  in  dis- 

Eute,  exclusive  of  costs,  shall  exceed  the  value  9f  SKM^may 
e  re-examined,  and  reversed  or  affirmed  in  the  Supreme  Court 
of  the  United  Stales,  by  writ  of  error  or  appeal''  By  an  Act 
of  Congress  sitbsequendy  passed,  the  matter  in  dispute,  exclu- 
sive of  costs,  must  exceed  the  value  of  81000  in  order  to  en* 
title  the  party  to  an  appeaL 

With  respect  to  the  commission  to  be  allowed  to  the  execu- 
tor or  administrator,  it  is  submitted  bylaw  to  the  discretion  of 
the  Court,  not  less  than  five,  nor  more  than  ten  per  cent 
They  may  allow  the  lowest,  or  highest  rate,  or  any  intermedi- 
ate proportion  between  the  minimiim  and  maximum^  to  which, 
in  their  discretion,  they  may  adjudge  the  party  to  be  enjdtled 
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upon  a-cpOMderatioii  of  all  circumstances,  according  to  the  ser-^ 
▼ices  rendered,  and  "^e  trouble  and  expense  in  completing  the 
administration.  Upon  &  just  construction  of  this  Act,  it  was 
obvipixsly  the  intenUon  of  the  legislature,  that  the  detision  of 
the  Orphans'  Court  should  be  final  and  conclusive,  and  such  is 
the  opinioti  of  this  Couist. 

The  claim  of  81^,  for  services  rendered. in  the  lifetime  of 
thjg  tesutor,  l^estsjipon  different  ground.  The  law  places  it  **  on 
kn^  equal  footing  with  othec.  claims  of  the  same  nature."  The 
legality  and  equity  of  the  claim,  must  be  examined  in  the  same 
matiher  as  the  claim  of  any  other  creditor. .  Of  course,  it: is  a. 
elaim,  on  the  trial  of  which  either  party  might  h&ve  required 
&  trial  by  jury  in  the  manner  prescribed  by  law.  But  this  was 
not  asked,  and  the  claim  was  subniitted  in  gross  ta  the  deci- 
sipn  of  the  Orphans.'  Court,  and  was  decided  on  in  like  man- 
nei'  by  ihe  Circuit  Cpurt ;  a)id  it  is  now  brought  in  the  same 
shape  Mbiie  this  Court. 

'  To  support  a  claim  of  this  nature,  it  is  incumbeiit  on  the 
party  malung  it  to  prove  some  co«itract,  promise,  or  agree- 
BMSnt^  eu>ressed.  or  implied,  in  relation  to  it.  The  testimony 
contiUn(&d  in  the  re<5ord  may  b^  summed  up  in  a  fe^  worda.  It 
is.  admitted  by.  the  appellee^  that  there  was  no  agreement  to 
pay  him 'wages.  It  is  in  proof  that  be  lived  with  his  uncle 
thte^  or  four  years  in  the  capacity  of  a  clerk,  and  that  for  more 
thfin  half  the  time  he  was  ^the  oiily  clerk'  in  the  store,  his  uncle 
lli^ving  great<confidence  in  him.  That  it  was  distinctly  u^er- 
ftood  between  them,  that  the  testatQr  had  agreed  to  pay  his 
board,  tp  find  him  in  clothing,  and  to  payj^is  ttpenses  ge-^ 
nerally ;  that  it  was  customary  among  merchants  to  ti3Le 
young  men,  of  a  certain  age,  for  their  board  and  clothes;  that 
the  untie  had  said  that  at  a  future  day  he  intended  to  tMkt 
h&n  ii^to  partnership  with  hini;  and  it  was  proved  that^the 
t^tator,  at  the  time  of  making  hiji  will,  observed  that  he  had 
given  his  nephew  a  legacy  as  a  consideratipn  for  his  services^ 
ai|d  that  he  had  always  intended  to  ^ve  him  something.  It  ia 
not  denied  t|iat  the  testator  had  lully  complied  with  his  en- 
gagement to  pay  his  board,  supply  him  with  clothes,  and  p%y 
his  expenses.  On  this  testimony  the  claim-  rests.-  The  e?^ 
dence  u  too  defective  to  require  comment.  It  is  the  opinion  of 
this  Court  that  it  is  too  loose  and  indeterminate  to  sanction 
the  claim,  and  it  cannot  be  tllowed. 

The  decree  of  the  Circuit  Court,  affirming  the  decree  of  the 
Orphans'  Court,  as  to  thi»  claim,  is  reversed ;  in  all  other  m* 
spects  it  is  affirmed. 
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The  Bank  or  ColumbU  v#*  Georob  Swbient.^ 

The  Court  refined  to  imie  a  mdndamua  to  the  Cireuit  Court  for  the  county 
.  of  Waihiiigton»  coinniaiKlihfr  thaf  Court  to  strike  off  a  plem  vfrhichthe 
Court  had  pemutted  the  defeiujant  to  put  in,  and' to  compel  the  defend- 
. '.  dant  to  enter  another  i&lea,  which  the  pVnitiflV  counsel  deemed  the  pro- 
per plea,  under  the  provimonii  of  an  Act  of  the  legishitare  of  Maiyland,' ' 
upon  whkh  the'^prooecdinga  weret  founded,  incorporating  the  Bank  df 
Cqlumbia, 

Messrs.  Jbti^  and  Key,  moved  the  Court  for  a  mandamui  to 
be  directe4  to  the  Circuit  Court  of  the  United  States,  for  the 
county  of  Washington,  in  the  District  of  Columbia;  commands' 
in'^  them  to  have  a  certain  issue  joxned,  which  issue  had  beea 
tendered  in  a  proceeding  in  that  CouK  against  G^fge  Sweeny^ 
and  10  which  the  Bank  of  Columbia  were'  plaintiffs.  George 
Sweeny  being  indebted  to  the  Bank  of  Cohnnbia,  upon  a. pro- 
missory note,  the  President  of  the  bank,  in  conformity  with  the 
pi:ovisioA8  of  Ae  statute  of  Maryland,- incorporating  the  bank, 
passed  in. 1793,  (Acu  of  1793,  vol*  20^)  instituted" proceedings 
ih  the  Circuit  Court,  under  which,  by  virtue  of  a  Ctpias  qd  re- 
tpondendum,  he  wi^  arrested  by  the  marshal;  and  he  applied  to 
the  Court  to  be  allowed,  under  the  authority  of  the  14th  section 
of  ^he  Act  incorporating  the  bank,  to  *^  dispute*'  the  debt  claim-: 
ed  by  the  bank. 

The  Court  thereupon  ordered  an  issue  to  be  joined,  and  the 
attorney  of  the  bank  being  directed  to  draw  a  declaration,  of- 
fered one  tendering  an^ssue  upon  the  allegation  that  the  debt 
mentioned  in  the  execution  was  due.  To  this  issue  the  attor^ 
ney  for  the' defendant  objected,  and  lie  claimed  the  right  to  put 
in  issue  the  plea  of  the  statute  of  limitations.  The  Circuit  Court 
held,'  that  the  defendant  was  entitled  to  avail  himself  of  the  sta* 
tttte,  and  that  the  attorney  of  the  bank  should  file  a  declaration^ 
in  thet:ormmon  form  on  tlie  promiss6ry  note  mentioned  in  the 
execution,  to  which  the  defendant  migtit  plead  the  statute  of 
ttmiutipns,  as  running  from  the  time  of  payment  mentioned  in 
the  note;  and  that  th^  bank  should  reply,  so  as  to  ndake  up  the 
issue  under  the  •at^iite  <»f  limitations.  The  Court  .refused  ta 
make  up  the  issue  offered  by  the  hank,  or  to  make  up  the  issu^ 
in  any  other  way  than  as  stated. 

'The  ^laititiffs  claimed,  and  b]^  this  motion  sought  tomain- 
taintheir  claim,  to  have  an  issue  joined  as  offered  by  the  bank, 
tpon  the-dibU  being  due^  as  provided  in  the  sutute. 

The  following  are  the  provisions  of  the  14th  section  of.  the 
charter^  upon  which  the  proceedings  were  had,  and  by  which 
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the  plaintiffs  msisted  die V  had  «  right  to  the  proceedings  they 
had  adopted.— 

>*And,  whereas  it  is  absohttel j  neitessary  that  debu  due  to  the 
said  bank  should  be  punctuallj  paid,  to  enable  the  directors -to 
calculate  with  certabty  and' precision  on  meeting  the  demands 
that  may  be  made  upon  them,  Be  it  enacted,  that  .whenever  any 
person  pr  persons  are  indebted  to  the  said  bank  for  moneys  bor- 
rowed by  theto,  or  forbon^s,  bills  or  notes,  given  or  endorM^d 
by  them,  with  ah  express  consent  in  writing  that  they  may  be 
made  negotiable  at  the  said  bank^  and  shall  refuse  or  neglect  to 
make  payment  at  the  time  tiie  same  becomes  due,  the  President 
shall  cause  a  demand  in  writihg  on  the  person  of  the  said  delin- 
quent or  delinquent*,,  having  consented  as  aforesaid,  or  If  not 
to  be  found,  have  the  sameieft  at  his  place  of  abode;  and  if  the 
inoney  so  due  shall  not  be  paid  withm  ten  days  after  such  de* 
mand  made,  or  notice  left  at  his  last  place  of  abode  as  aforesaid, 
it  shall  and  may  be  lawful  fot  the  President,  at  his  electicm,  to 
write,  to  the  c)erk  of  the  general  Court,  or  of  the  coUnty  m 
which  the  said  delinquent  or  delinquents  may  reside,  or  did  at 
the  time  he  or  they  contracted  the  debt  reside,.jmd  send  to  the 
said  clerk  the  bond,  bill  or  note  due,  with  proof  of  the  demand 
made  as  aforesaid,  and  order  the  said  clerk  to  issue  a  apioi  ad 
MoHrfadmdum^  fieri  fadaty  or  atuchment,  by  way  of  execution, 
on  which  the  debt  and  costs  may  be  levied,  by  selling  the  pro> 
perty  of  the  defendant  for  the  sum  or  sums  of  money  mention- 
ed in  the  said  bond,  bill  or  note ;  and  the  clerk  of  the  General 
Court,  and  the  clerks  of  the  several  County  Courts,  are  herd>y 
respectively  required  to  issue  such  execution  or  executions, 
which  shall  be  made  returnable  to  the  Court  whose  clerk  shall 
issue  the  same,  which  shall  first  set  after  the  issuing  thereof, 
and  shap  be  as  valid,  and  as-efifectual  in  law,  to  aU  intents  and 
purposes,  as  If  the  same  had  bsued  on  judgment  regularly  ob- 
tained in  the  ordinary  course  of  proceeding  in  the  said  Court; 
and  such  execution  or  exe(;:utions  shall  not  be  liable  to  be  stayed 
or  delayed  by  any  mpersedeaa^  writ  of  error,  appeal,  or  injunc- 
tion from  the  chancellor;  provided  always,  that  before  any  ex- 
ecution shall  issue,  as  aforesaid)  the  President  of  the  bank  shall 
make  an  oath,  (or  affirmation,  if  he  shall  be  of  such  religious 
society  as  allowed  by  this  strfte  to  make  affirmation,)  ascertain- 
ing whether  the  whole  or  what  part  of  the  debt  due  to  the  bank 
on  the  said  bond,  bill  or  note^U  due;  which  oath  or  affirmation 
shall  be  filed  in  the  office  of  the  clerk  of  the  Court  fronMjiich 
the  execution  shall  issue;  and  if  the  defendant  shall  dupltfef  ihe 
whole  or  any  part  of  the  said  debt^  on  the  return  of  the  execu- 
tion, the  Court  before  whom  it  is  returned  shalf  and  may  order 
an  issue  to  be^  joined,  and  trial  to  be  had  the  same  Court  at 
which  the  return  is  made,  and  shall  make  such  other  proceed* 
ings  that  justice  may  be  done  in  the  speediest  manner*'* 
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The  caie  was  argued  by  Mr.  Jones  and  Mr.  Key  for  the  plain- 
tiffs at  great  length  upon  tlie  meaning  and  objects  of  the  seo- 
tion,  and  that  it  authorized  the  demand  made  by  the  bank  to 
exclude  the  plea  of  the  statute  of  limitations;  and  conlra  by  Mr. 
Swann,  and  the  Attorney  General  for  the  defendant.  The  Court, 
in  their  decisioni  did  not  take  notice  of  the  ^rgunients  of  coun* 
sel,  as  they  considered  the  case  not  such  as  entitled  it  to  the 
summary  proceeding  demanded. 

Mr.  Chief  Justice  Marshall,  delivered  the  opinion  of  the 
Court  J— 

This  case  arose  under  the  provision  of^e  Act  of  the  le^s- 
lature  of  Maryland  incorporatmg  the  Bank  of  Columbia,  which 
authorizes  summary  process  for  the  collection  of  debts  due  to 
the  bank.  That  Act  allows  an  execution  against  the  perlon  of 
the  debtor,  to  issue  in  the  first  instance,  upon  the  application 
of  the  president  of  the  bank;  but  it  also  authorizes  the  Court > 
if  upon  the  return  of  the  execution  the  defendant^'  dispute  the 
debt,"  to  order  an  issue  to  be  made  up,  &c.  to  try  the  action. 

In  the  present  ca^  the  Circuit  Court  did  not  r^fiise  to  direct 
such  an  issue  to  be  made  up ;  which  had  they  refused  to  do,  a 
mandamtts  would  have  be^n  the  proper  process  to  compel  that 
to  be  done,  which  the  Act  Squires.  But  the  Circuit  Court  did 
direct  an  issue,  and  allow  i^  plea  of  the  statute  of  limitations. 

The  application  now  is,  &at  the  Circuit  Court  be  ordered 
to  withdraw  that  issue,  and  to  direct  a  different  issue  to  be 
made  up,  according  to  what  the  counsel  for  the  bank  supposes 
to  be  the'proper  construction  of  the  Act 

We  think  this  is  not  a  proper-  ca^e  for  a  mandamus.   It  does . 
not  differ  in  principle,  from  any  other  case  in  which  the  party 
should  plead  a  defective  plea,  and  the  plaintiff  should  demur 
to  it;  m  which  case,  there  is  no. -doubt  that  the  revising 
power  of  this  Court  could  be  exercised  only  by  a  writ  of  error. 

If  thitt  motion  could  now  prevail,  it  would  be  a  plain  evasion 
of  the  provision  of  the  Act  of  Congress,  ^at^S^wjudgmenU 
•nly  should  be  brought  before  this  Court  for  re-examination. 
This  case  might  stifi  be  brought  before  this,Court  by  a  writ  of 
error,  notwithstanding  any  opinion  expressed  upon  the  manda- 
mus, and  the  sami^  question  again  be  discnssea  upon  the  final 
judgment'  The  effect  therefore  of  \his  mode  of  interposition, 
v<ould  be  to  retard  decisions  upon  questions  which  were  not 
final  in  the  Court  below,  so  that  th^  same  cause  might  come 
before  this  Court  many  times,  before  there  would  be  a  final 
judgment. 

The  Court  is  therefore  of  opinion  that  this  is  not  a  case 
for  a  mandamus,  and  the  motion  is  denied. 
Vol.  I.  4C 
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Stephen  Warino,  Plaintiff  in  ErroR)  v«;  JaWes  J[ack8on,  ex- 

DEVISE    OF   MeDOEF   EdEN    AND    ANOTHER^    DEFENDANTS    IN 

Error.     The- Same v».  The  Same. 

The  testator  deviBed  to  his  son  Joseph  Eden  certain  poftions  of  his  estate  in 
New  York,  amongf  which  were  the  premises  sought  to  be  recovovd  in 
this  suit/'lo  hitny  his  hein»  executors  ind  administraton  for  ever.  In  like 
manner  he  devised  to  his  son  Medcef,  his  heirs  and  assigns*  certi(in  other 
portions  of  hb  property ;  and  adds  the  following  daqse :  *<It  is  mv  will 
and  I  do  order  and  appoint,  that  if  eitlier  of  my  sAtd  sons  should  depart 
this  life  without  lawml  issue,  his  riiare  or  part  shall  go  to  the  survivor. 
And  in  case'  of  both  their  deaths  without  lawftil  issue,  I  |[ive  all  the  pro- 
perty  aforesaid  to  my  brother  John  Eden,  of  L'ofters,  in  CleTclana  in 
Ypck^hire,  and  my  sister  Hannah  Johnson,  of  Whitby:  in  Yorkshire,  and 
their  heirs."  •  Medcef  Eden  died  without  is8ue»  having  devised  his  estate 
to  his  widow,  and  other  devisees  named  in  his  wilL  According  to  the 
established  law\>f  New-York,  nothing*  passed  under  the  ultenor  devise 
over  to  John  Eden  and  Hannah  Johnson ';  Medcef  Eden  on  the'deadi  of 
his  brother  Joseph  Eden  became  aeised  of  an  estate  in  fee  mmi^e  abso- 
lute. {5711 

Adverse  possession  taken  and  held  under  a  sheriff's  sale^^by  virtue  of  judgr 
ments  and  executions  against  Joseph  Eden,  will  not,  accotding  to  the  de- 
cisions of  the  Courts  of  New-York;  prevent  the  operation  of  a  devise  by  an- 
other, in  whom  the  title  to  the  estate  Was  vested  by  the  death  of  the 
defendant  in  the  executions.  }57l{ 

It  has  been  the  uniform  coune  of  this. Court,  with  respect  to  titles  to  reaV 
property,  ta  apply  the  same  nde  that  is  appUed  by  the  state  tribunals  in 
Uke  cases.  {571} 


Ek 


Mr.  Justice  Thompson  delivered. the  opinion  of  the  Court. — 

These  cases  come  up  from  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New- York,  upon  writs  of  er- 
ror. The  Question  in  the  Court  below,  turned  upon  the  con- 
struction or  the  will  of  Medcef  Eden  the  elder,  bearinjg  date 
the  29th  August  1798,  by  which  the  testator  devised  to  his  son 
Joseph,  certain  portions  of  his  estate,  among  ^hich  were  the 
premises  in  question  in  this  cause:  ^^To  him,  hi&  heirs,  execu- 
tor^ and  administrators  for  ever."  In.  like  manner  he  devised 
to  his  son  Medcef^  his  heirs  and  assigns,  certain  other  portions 
of  his  property,  and  adds  the  following  clause.  ^^  Item.  It  is 
my  will  and  I  do  order  and  appoint,  that  if  either  of  my  said 
sons  should  depart  this  life  without  lawful  issue,  his  share  or 
part  shall  go  to  the  survivor.  And  in  case  of  both  their  deaths 
without  lawful  issue,  then  t  give  all  the  property  aforesaid  to 
my  brother  John  Eden  of  Loiters,  in  Cleveland  in  Yorkshire; 
and  my  sister  Hahnah  Johnson  of  Whitby,  in  Yorkshire,  and 
their  heirs." 
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The  caie  of  Jackaon  «#.  Chew,  (1^  ffheai.  15S^)  decided  at 
the  last  term^  brouglit  under  the  co^aideratioa  of  tms  Court  the 
construcdoii  of  this  same  clause  in  the  will,  and  the  records  in 
the  present  caaes  have  been  submitted  to  the  Court  without  ai^ 
gument,  to  see  whether  the  decision  in  that  case,  will  ffovem 
the  cases  now  before  us*  Thefiicts  disclosed  in  the  case  of  Jack- 
soat^  Chew,  did  not  require  of  th^  Court  to  decide  any  oth^ 
question,  than  whether  Joseph.  Eden  took  under  the  will  an  es- 
tate tail,  which  by  operation  of  the  statute  ~of  New*Y<^  abol- 
ishittg  entails,  would  be  converted  into  «  fee  simple  absolute. 
The  Court  decided  that  he  did  not  take  an  estate  tail,  but  an 
estate  in  fee^  defeasible  in  the  event  of  his  dying  without  issue 
in  ihe  lifetime  of  his  brother,  (which  ev^it  happened,)  snd 
thereupon  hi^  interest  in  the  land  became  extinct,  and  the  limit- 
ation oyer  to  his  brother  Medtef  was  good  as  an  executory 
devise. 

In  the  cases  now  before  the  Court,  it  appears,  that  Medcef 
Eden  has  died  without  issue,  having  by  his  last  will  and  testa- 
ment devised  his  estate  to  his  widow,  and  certain  other  de- 
visees therein  named ;  which  has  given  rise  to  two  other  ques- 
tions ;  viz.  whether  John  Eden  and  the  heirs  of  Hannah  Johnson 
(she  being  dead)  took  any  estate  in  the  premises,  under  this 
clause  in  the  will,  on  the  death  of  Medcef  Eden,  without  i$sue? 

And  whether  the  possession  taken  and  held  under  the  she- 
riff's  sale,  by  virtue  of  the  judgments  and  executions  against 
Joseph  Eden,  was  such  an  adverse  hblding,  as  to  prevent  the 
operation  of  the  will  of  Medcef  Eden  the  younger. 

In  decidine-  the  csise  of  Jackson  V8,  Chew,  we  did  not  enter 
into  an  examination  of  the  construction  of  this  clause  m  the 
will,  considered  as  an  open  question ;  but  adopted  the  construcr 
tion,  which  appears  to  bt  well  settled  in  the  two  highest  Courts 
of  Law  in  the  state  of  New- York,  not  only  upon  this  very  clause, . 
but  in  numerous  other/analogous  cases;  and  has  thereby  be- 
come a  fixed*  rule  of  landed  property  in  that  state. 

And  this  was  in  conformity  with  what  has  been  the  uniform 
course,  of  this  Court,  with  respect  to  the  titles  tp  real  proper- 
ty, to  apply  the  same  rule  that  we  find  applied  by  the  state 
tribunals  in  like  cases. 

The  additional  questions  presented  in  the  cases  now  before  us, 
have  likewise  undergone  a  very  full  examination  in  that  state, 
and  been  decided  lioth  by  the  Supreme  Court,  and  the  Court 
for  the  correction  of  Errors.  In  the  case  of  WUkes  V8,  Lion,  (2 
Catoan^  333,)  the  decision  turned  upon  these  very  points,  and 
the  Court  of  Errors  affirming  the  decision  of  the  Supreme 
Court,  \^\d  with  only  one  dissenting  voice,  that  nothine  passed 
under  the  ulterior  devise  over. to  John  EUien  and  Hannah  Johnson, 
but  that  Medcef  Eden  had  become  seised  of  an  estate  in  fee 
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dmple  absolute.  No  opinioo  appears  to  have  been  directly  ex- 
pressed by  the  Court,  with  respect  to  the  effects  of  the  adverse 
possession  upoir  the  operation  of  the  devise  in  the  will  of  Med- 
c^Eden  the  yoilnger. 

But  this  was  a  question  necessarily  involyed  in  the  result. 
And  the  decisions  of  the  Courte  in  that  state  are  very  sa- 
tisfactory to  show,  that  such  an  adverse  possession  will  not  there, 
prevent  the  operation  of  a  devise. 

The  doctrine  in  the  case  of  Doe  vs.  Thonipson,  (5  Cbmrn, 
"STAJ  warrants  this  conclusion.  And  it  b  understood  that  this 
precise  question*  arising  on  the  construction  of  the  statute  of 
wills  in  that  state,  has  recently  been  decided  in  the  Supreme 
CouKf  in  a  case,  the  report  of  which  is  not  to  be  found  here. 

We  are  accordingly  of  opinion,  that,  the  judgments  of  the 
Circuit  Court  in  these  cases  must  be  affirmed. 
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Tn£  UifiTXo  StatsSi   Plaintiffs.  IN  Erkob«,  v^.  NiOHOLAi 
Stavsbubt  and  EoyriRB  Morgan. 

The  ditcbarge,  bj  the  8ecretai]r  <^  the  Treasury,  of  the  principa]  in  a 
bond  to  the  United  States^  who  is  imprisoned  under  a  eo^^o.  issued  against 
biniy  and  who  has  asB^;ned  all  his  property  fbr  the  use  of  the  Umted 
States^  4oes  not  impair  or  afiect  the  rights  of  the  United  Statea  to  pro- 
ceed against  suretica  for  the  amount  due  upon  the  judgment^  and  unpaid. 

At  Canmon  Law,  the  veleake  of  a  debtor  whose  penbn  is  in  ezectttion»  is 
a  release  of  .the  judgment  itself.  The  law  will  not  permif  proceedings 
by  a  ci^editor  at  w  same  time  against  the  person  and  estate  of  hb  debt- 

.  or^.and  where  an  election  has  been  made  to  take  the  petaen«  it  presumes 
mtirfaction,  if  the  person  be  Tohmtari^  released*  {S75} 

ERROR  to  th.e  Circuit  Court  of  the  United  Sutes  for  the 
distHct  of  Maryland. 

This  was  .an  action  of  debt,  brought  in  the  Circuit  Court  of 
the  United  Sutes  for  the  district  of  Maryland,  at  May  Term 
1825,  to  recover  3067  dollfu-s,  bein^  the  debt,  damages,  costs, 
and  charges,  contdned  in  a  certain  judgment  between  the  same 
parties,  recovered  by  the  United  Sutes  in  the  District  Court 
<rf  Maryland,  >at  March 'Term  1819.  The  original  jiidgment 
was  rendered  upon  a  joint  and  several  bond  of  these  defend- 
ants, given  for  duUes  on  an  imporUtioii  by  Sheppard,  and  was 
rendered  for  305a  dollars  debt,  and  seventeen  doUara  damages, 
costs,  and  cljarges.  The  declaration  in  this  tase  was  in  th^ 
usual  form,  containing  averments  that  the  said  judgment  still 
remains  in  full  force  and  effect,  not  in  any  wise  annulled,  re- 
versed or  yacat^d^that  the  said  United  Sutes  have  not  obtain- 
ed any  satisfaction  of  or  upon  the  said  judgment,  and  that  the 
said  defendants  have  not  yet  paid  the  suih  of  3067  dollars,  or 
any  part  thereof;  but  to  pay  the  same  or  any  part  thereof^  they ' 
have  and  each  of  them  hath  hitherto  wholly  refused,  &c. 

The  writ  in  tliis  case  wai  served  upon  Stansbury  and  Mor- 
gan only,  and  not  upon  Sheppard.  The  two  former  appeared, 
^md  pleaded  in  bar  of  this  action:  that  they  were  sureties  for 
Shem>ard  in  the  bond  upon  which  Uie  said  judgment  was  reco- 
vered. ^  Th^t  after  the  said  judgment  was  recovered,  and  be- 
fore this  suit  was  commenced,  Sheppard  was  taken  and  impij- 
soned  by  virtue  of  a  a^piaa  ad  aatufmUndumy  issued  upon  said 
judgment,  and  discharged  from  prison  by  order  of  the  Secre- 
tary of  the  Treasury,  under  the  Act  of  Congress  passed  on 
th^  8th  June  1798,  on  condition  that  he  should  pay  the  costs,  and 
assign  and  convey  tp  the  useof  the  United  Sutes,  all  his  property, 
real,  personal,  and  mixed,  by  an  instrument  approved  by  the 
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tlien  District  Attorney  of  the  United  States  for  that  district; 
wi^ch  order  of  the  Secretary  is  set  forth  literally  iu  the  plea. 
The  plea  the;i  avers,  that  the  said  Sheppard  did  assign  and 
convey  all  his  estate,  &c.,  hy  an  instrument  approved  by  the 
District  Attorney,  and  did  pay  the  costs  according  to  the  con- 
ditions imposed  by  the  Secretary^  and  was  thereupon  volunta- 
rily released  and  discharged  from  the  said  execution,  by  the 
said  Secretary,  without  the  consent  and  against  the  will  of  them 
the  said  Stansbury  and  Morgan.i'-^Theraore  they  pray  judg- 
ment, fcc  To  this  plea,  there  was  a  general  demurrer  and 
joinder,  and  judgment  was  rendered  for  the  defendants,  pro 
formOf  in  the  Circuit  Court,  upon  which  judgment  the  United 
States  bavehrought  a  writ  of  error  to  this  Court. 

For  the  United  States,  It  was  contended,  Uiat  the  judgment 
ought  to  be  reversed,  and  judgment  rendered  for  the  United 
States. 

The  defendants  in  error  claimed— 

1.  That  the  discharge  of  Sheppard  from  the  execution  of 
the  plaintiff^  operated  as  a  release  to  all  the  defendants. 

2.  Thai  the  defendants,  as  sureties^  were  exonerated  by  the 
compromise  made  with  the  principal  without  their  concur- 
rence. :  ^ 

-  *^  That  at  all  events,  the  plaintiff  cannot  have  judgment 
upon  the  pleadings  in  this  cause«  as  the  demand  embraces  the 
whole  amount  of  the  judgment  in  the  District  Court. 
.  The  case  was  argued  by  Mr.  Wirt,  Attorney  General  for  the 
United  States,  no  counsel  attendiog  on  the  part  of  the  defend- 
ants in  error. 

The  following  cases  were  cited  by  Mr.  Wirt,  in  the  course 
of  his  argument  Dean  V9.  Newhall,  8  7!  F.  168.  Rowley 
V8.  Stoddard,  r/tf^.  206.  5  Co.  Bq^  86,6.  Foster  vs.  Jackson, 
Ibid,  52.  Vejus  r5.  Aldwick,  4  Btnr,  ^82.  Jacques  vs.  Withy, 
1  T.  R.  557.  Tanner  V9.  Hague,  7  T.  R.  420.  Blackburn 
vs.  Stupert,  2  East^  243.  Clark  vs,  Clement,  6  T.  ML  526. 
McLean  *'««.  Whiting,  8  John.  Rep.  S39.  Hayling  vs.  Mulhall, 
5iBL  Rep.  1335.  2  Sftwef,  394;  2Zcf.  R<a/:  1072.  5  East,  147. 
Hurst  vs.  The  United  States,  1  Go/.  32.  1  ^niridL  33a  1  CUi- 
tj/j  107-8. 

Mr.  Chief  Justice  Ma&sil.2i.  delivered  the  opinion  of  the 
Court.-^ 

This  was  an  action  of  debt  on  a  judgment  which  had  been 
rendered  in  favour  of  the  United  States^  ag^st  Thomas  Shep- 
pard, and  the  two  defendants  in.  error.  The  marshal  returned, 
as  to  Sheppard,  non  est  inventus.  The  other  two  defendants 
pleaded  that  they  were  sureties  to  Sheppard,  in  the  bond  on 
which  the  forme*  judement  was  rendmdt  that  the  United 
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States  took  out  a  cei.  aa.  on  that  judgment)  against  Sheppard, 
by  yirtue  of  which  he  was  imprisoned;  whereupon  William  H. 
Crawford,  the  S^retary  of  the  Treasury  of  the  United  States, 
released  the  said  Sheppard  from  execution,,  on  his  paying  costo, 
and  conveying  all  his  property,  real,  personal,  and  mixed,  to 
the  United  Sutes;  with  which  Condition,  it  is  admitted,  Shep«. 
pu^  complied.  The  United  Sutes  demurred,  and  the  Circuit 
Court  gave  judgment  on  th^  demurter,  praforma^  for  the  de- 
fendants; which  judgment  is  now  befoi-e  this  Court  on  a- writ 
of  error. 

It  is  not  denied,  that  at  Common  Law,  the  release  of  a  debt- 
or whose  person  is  in  execution,  is  a  release  of  the  judgment 
itself.  Yet  the  body  is  not  satisfaction  in  reality,  but  is  held 
as  the  surest  means  of  coercing  satisfaction.  The  law  will  not 
permit  a  man  to  proceed  at  the  same  time  against  the  person 
and  estate  of  his  debtor;  and  when  the  creditor  has  elected  to 
take  the  person,  it  presumes  satisfaction,  if  the  person  be  vo- 
luntarily released.  The  release  of  the  judgment  is,  therefore, 
the  l^gal  consequence  of  the  voluntary  discharge  of  the  person 
by  the  creditor.. 

This  being  the  positive  operation  of  the  Common  Law,  it 
may  unquestionably  be  changed  by  statute. 

The  United  States  contend,  that  it  is  chaneed  by  the  Act  pro- 
viding for  the  relief  of  persons  imprisoned  R^r  debts  due  to  the 
United  States.  That  Act  authorises  the  Secretary  of  the  Trea- 
sury, on  receiving  a  conveyance  of  the  estate  of  a  debtor  confined 
in  jtul  at  the  suit  of  the  United  States,  or  any  collateral  security, 
to  the  use  of  the  United  States,  to  discharge  such  debtor  from  his 
impriaonment  under  such  execution;  and  he  shall  not  be  again 
imprisoned  for  the  sidd  debt;  ^^But  the  judgment  shall  remain 
good  and  sufficient  in  law,  and  may  be  satidied  out  of  any  es- 
tate, which  may  then  or  at  any  time  afterwards  belong  to  the 
debtor." 

The  sole  duty  of  the  Court  is  to  construe  this  statute  accord- 
ing to  iu  words,  and  the  intent  of  the  legislature.  Did*  Con- 
gress design  to  discharge  the  sureties  or  to  release  the  judg- 
ment? 

The  Act  is  ^^  For  the  relief  of  persons  imprisoned  for  debts* 
due  to  the  United  States,"  not  for  the  relief  of  their  sureties; 
and  does  not  contain  a  single  expression  conducing  to  the  opi- 
nion,  that  the  mind  of  the  legislature  was  directed  towards  the 
sureties,  or  contemplated  their  discharge.  The  only  motive  for 
the  Act,  being  to  relieve  debtors  who  surrender  all  their  pro- 
perty, from  the  then  useless  punishment  of  imprisohment; 
there  can  be  no  motive  for  convertine  this  Act  of  mere  huma- 
nity, into  the  discharge  of  other  debtors,  whose  condition  il 
does  not  in  any  measure  deteriorate.   If  the  Act  produces  thi^ 
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effect,  it  is  an  effect  contrary,  to  iu  intention»  occasioned  by  a 
technical  rule,  biig^ating  in  remote  ages;  which  has  never 
been  applied  to  a  statutory  discharge  of  the  person. 

But  the  language  of  the  statute  has  guarded  against  this  re- 
sult. It  has .  expressly  decUtred,  that  the  judgment  shall  re- 
main good  and  sufficient  in  law.  How  can  this  Court  say  that 
it  is  not  goodi  and  is  not  sufiicieiit  ?  If  it  be  good  and  suffici- 
.  ent,  for  what  purpose  is  it  so?  CJertainly,  for  the  purposes  for 
which  it. was  rendered— «to  enable  the  United  States  to  proceed 
regularly  upon  it,  as  upon  other  judgments;  with  the  single 
exception,  made  by  the  Act  itself.  The  voluntary  dijscharge  of 
a  debtor,  by  his  creditor,  is  a  release  of  the  iudgment,  because 
such' is  the  lam  But  in  this  case,ithe  legislature  has  altered 
the  taw.  It  has  declared  that  the  discharge  of  a  debtor  in  the 
forms  prescribed,  shall  amount  solely  to  a  liberation  of  the  per- 
son-^not  to  a  releate  of  the  judgment  That  shall  remain  good 
and  sufficient.  Were  Courts  to  say,  that,  notwithstanding 
this  provision,  the  judgment  is  released,  it  would  amount  to  a 
declaration  that  a  technical  rule,  in  the  Common  Law,,  founded 
in  a  presumption  growing  out  of  the  simplicity  of-  ancient 
limes,  and  not  always  consistent  with  the  (act,  is  paramount 
to  the  legi^slative  power.  It  would  in  fact  be  to  repeal  the  sta- 
tute. It  would  unquestionably  be.i4o  defeat  the  object  of  the 
legislature;  since  it  would  be  no  very  hardy  assertion  to  say, 
that,  if  the  discharge  of  the  person  in  custody  discharged  the 
other  obligors,  the  imprisoned  debtor  would  never  be  released, 
while  the  debt  remained  unpaid;  unless  the  insolvency  extend- 
ed to  ^11  i\A  obligors. 

The  second  point  made  by  the.  counsel  &>r  the. defendants, 
that  the  aiiretics  are  exonerated  by  the  compromise  made  with 
the  principal  without  their  concurrence,,  is  the  tame  In  princi- 
ple with  that  which  has  been  considered.  No  compromise  of 
the  debjt  has  .been  made.  The  course  pi^escribed  by  the  Jaw  has 
been  pursued.  The  whole  property  of  the  imprisoned  debtor 
has  been  surrendered,  and  on  receivine  it,  his  person  has  been 
discharged.  The  Act  of  Conatess  declares,  that  the  judgment 
shall  still  remain  in  force.  If  the  creditor  had  entered  into  a 
compromise'  not  prescribed  by  law,  or  had  given  any  discharge 
not  directed  by  statute,  the  question  might  have  been  open  for 
argument.  But,  while  the  whole  transaction  is  within  the- pre- 
cise limits  marked  "^ut  by  law^  it  cannot  -produce  a  result  di- 
^ctly  opposite  to  that  intended  by  the  statute.  The  only  doubt 
which  can  be  suggested.respecting  the  intent,  of  the  legislature, 
is  created  by  the  last  words  of  the  sentence,  decUring,  that  the 
judgtnent  shall  remain  good  and  sufficient  in  law.  %|*hey  are  ^  and 
may  be  Satisfied  out  of  any  estate  which  may  tjien,  or  at  any 
time  sfterwairds  belonc?  to  th«  debtor."    These  words  nce.cer- 
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tainl/  useless ;  and  mzj  be  supposed  to  indicate  an  idea,  that 
it  could  be  Satisfied  out  of  the  estate  of  the  debtor  only.  That 
as  Ihey  are  not  required  to  render  that  eftaie  liable,  they  may 
be  understood  to  limit  the  right  of  the  creditor  to  obtain  sati  - 
faction  from  the  estate  of  any  other  person.  We  do  not  how- 
ev<fr  think  this  the  correct  construction.  The  words  are 
considered  as  mere  surplusage,  not  as  limiting  the  rights  of  the 
United  States  to  proceed  against  all  those  who  ai*e  bound  by 
the  judgment. 

We  think,  then,  that  the  Circuit  Court  ought  to  have  sus- 
tained the  demurrer;  and  that  the  judgment  which  overrules 
it  ought  to  be  reversed.  But  considering  the  plea,  and  the  man* 
ner  in  which  the  cause  has  been  brought  up,  the  Court  will 
not  direct  an  absolute  jud^ent  to  be  entered  for  the  United 
States ;  but  will  reverse  the  judgmjcnt  and  remand  the  same  for 
further  proceedings,  that  the  Circuit  Court  may  gwe  leave 
to  the  defendanu  to  plead. 

This  cause  came  on  &c  on  consideration  whereof.  It  is  fui- 
judged  and  ordered,  that  the  judgment  of  said  Circuit  Court  ' 
,m  this  cause  be  and  the  same  is  lureby  reversed  aiid  aimuUed, 
«ad  that  the  cause  be  remanded,  that  the  said  Circuit  Court 
may  give  leave  to  the  defendants  to  plead. 
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The  Bakr  of  Columbia,  use  of  the  Bank  of  the  United 
States,  v8.  John  Lawrence. 

A  proml^soiy  note  was  made  at  Georgetown,  payable  at  the  Banlc  of  Co« 
jumbia,  in  that  town  ;  the  defendant  the  endorser  of  the  note  Imne  in 
the  county  of  Alexandria  within  the  District  of  Cohimbia,  |ind  having* 
what  was  allied  to  be,  a>}ibce  o/buainetB  in  the  City  of  Washington « and 
the  notice  of  the  non-pay  nnent  of  the  note,^  enclosed  in  a  letter  and  super- 
scribed with  his.  name,  was  put  into  the  post-office  at  Georgetown,  ad- 
dressed to  him  at  that  place.   Held  that  this  notice  was  sufficient.  {582 ( 

In  cases  where  the  party  entitled  to  notice  resides  tn  the  country,  unless 
notice  sent  by  the  mail  ia  sufficient,  a  special  messenger  must  be  employ- 
ed lor  the  purpose  of  sending  it,  but  tnis  case  is  not  one  which  requind 
such  a  duty.  {582} 

If  the  defendant  had  a  place  of  buaness  in  the  City  of  Washington,  aiidthc 
notice  served  there  would  be  good,  yet  it  by  no  means  follows,  that  ser- 
vice at  his  place  of  residence  in  another  place,  would  not  be  equally  good. 
Parties  may  be  and  frequently  are  so  situated,  that  notice  may  wwl  be 
given  at  either  of  several  places.^  {582  { 

Thiat  is  not  properly  a  ptace  of  busineas  in  the  commercial  understanding  of 
tiie  terms,  Vhich  has  no  public  notoriety  as  such,  no  open  or  public  du- 
nniess  carried  on  at  it  by  the  party,  but  only  occasional  employment  by 
him  there,  two  or  three  times  a  week,  in  a  house  occupiea  by  another 
person,  the  party  only  engaged  in  settling  up  hb  old  business.    {^82} 

The  general  rule  b  tiiat  the  party  whose  duty  it  is  to  give  notic6  or  the  dis- 
honour of  a  bill  or  note,  is  bound  to  use  due  diligence  in  communicatirig 
the  same. '  But  it  is  not  required  of  him  to  see  tMt  the  notice  is  brought 
home  tp  the  party.  He  may  employ  the  usual  and  ordinary  modes  of  con- 
veyance ;  and  whether  the  notice  reaches  the  party  or  not,  the  holder  has 
done  all  that  the  law  requires  of  him.  {582} 

it  seems  to  be  well  settled,  that  when  the  fiicts  are  ascertained  and  undis- 
puted, what  shall  constitute  due  diligence  in  a  question  of  law.  |583{ 

The  tules  relative  to  diligence  ought  to  be' reasonable  and  founded  in  gene* 
i|d  convenience,  and  with  a  view  to  dog,  as  little  as  possible,  consistent- 
ly with  the  safe^  of  tiie  parties,  the  circulation  of  paper  of  this  descrip- 
tion. {583} 

When  a  person  has  a  dwelling  house,  and  a  counting-room  in  the  same  city 
or  town,  a  notice  sent  to  eiuer  place  is  sufficient  t*-ifparties  live  in  dU- 
ferent  post  towns,  notice  tbrooflp^the  post-office  is  sufficient.  Notice,  to 
a  party  living  at  another  place  ttian  the  holder,  sent  by  mail  to  the  near- 
est post-office,  is  good  under  common  circumstances,  and  in  such  cases 
where  notice  is  sent  by  mail,  it  is  distance  alone,  or  the  usual  course  of 
receivlhg  letters,  which  must  determine  the  sufficiency  of  the  notice. 
{583} 

8ome  countenance  has  lately  been  given  in  England,  to  the  practicc^f  send- 
ing a  notice  by  a  special  messenger  in  extraordinaiy  cases,  by  allowing 
the  holder  to  recover  of  tiie  endorser  the  expenses  of  serving  the  notice 
in  this  manner.  The  holder  is  not  bound  to  use  the  mail  for  the  purpose 
of  sending  the  notice.  He  may  employ  a  special  messenger  if  he  pleases, 
biit  it  has  not  been  decided  that  he  mmf.  To  compel  the  holder  to  the  ex 
pense  of  a  special  messenger  would  be  unreasonable.  {5S4{ 
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ERROR  to  the  Circuit  Court  of  the  United  States  for  the 
county  of  Washington. 

The  plaintifTs  in  error  instituted  a  suit  on  a  promissory  note 
against  the  defendant  in  error,  Mrho  was  the  endorser  thereon, 
and  which  was  discounted  at  the  Bank  of  Columbia,  and  pro« 
tested' for  non-payment.  The  note  was  dated  at  Georgetown, 
where  the  banking  house  of  the  plaintiff  at  that  time  was  locat- 
ed, and  was  payable  at  the  Bank  of  Columbia.  The  evidence 
on  the  part  of  the  plaintiffs  established  all  the  facts  relative  to 
the. note,  which  were  proper  to  be  proved,  except  the  notice  of 
non-payment  to  the  defendant,  tlie  endorser;  and  the  bill  of  ext 
cepti>ns  tendered  by  the  plaintiffs,  presented  the  evidence  at 
length,  upon  which  the  question  aro^c,  whether  due  notice  of 
the  dishonour  of  the  note  had  been  given,  and.  due  diligence 
had  been  used  by  the  plaintiffs  to  convey  such  notice  to  the  de«^ 
fer'aants. 

The  opinion  of  the  Court  as  delivered  by  Mr.  Justice  Thomp- 
son, contains  a  full  exhibition  of  all  the  cvi(lcnc(*j  from  which 
the  conclusions  of  the  Court  were  drawn. 

The  case  was  argued  by  Mr.  Key  and  Mr.  Dunlop,  for  the 
plaintiffs,  and  by  Mr.  Jones  and  Mr.  Taylor,  for  tho  defendant. 

For  the  plaintiffs  it  vras  urged,  that  the  distance  of  the  actual 
residence  of  the  defendant  from  Cicorgetown  created  a  difficulty 
in  giving  Mm  a  personal  notice;  and  it  is  not  incumbent  on  the 
holder  of  a  note  to  follow  the  endorser,  or  to  resort  to  other  than 
the  ordinary  modes  of  conveyance;  the  post-office  has  always 
beeiv'deemed  this  mode,  and  it  was  the  usage  of  this  bank,  as 
well  aa  of  11  other  banks  in  the  District  of  Columbia  to  proceed 
in  this  manner.  It  was  claimed  that  the  defendant  knew  of  this 
usage.  This  usage,  therefore,  became*  a  part  of  the  contract; 
and  that  an  agreement  to  comply  with  the  usage  is  binding,  has 
been  decided  at  the  present  session  of  this  Court,  in  Brent's  Ex- 
ecutors V8.  The  Bank  of  the  Metropolis,  (ante  p.  89.)  Benner 
ua.  The  Bank  of  Columbia,  9  ff'heal.  590.  Mills  vs.  The  Bank 
of  the  United  States,  11  f-Vheat,  43 1.  These  cases  show  that 
a  departure  from  the  genei*al  law  relative  to  a  demand  of  pay- 
ment, when  according  to  established  custom,  was  sustained. 

The  evidence  showing  that  the  defendant  transacted  business 
at  his  former  residence  in  Washington,  does  not  establish  that 
as  his  established  place  of  business,  and  if  it  did,  the  bank  was 
not  obliged  to  give  a  notice  there,  as  it  was  not  in  the  place 
where  the  note  was  dated,  and  where  the  note  was  payable. 
Objections  of  equal,  perhaps  of  greater  validity,  would  have 
beeYi  made  had  any  other  mode  been'eifkployed;  and  therefore 
the  notice  through  the  post-office,  which  gave  the  opportunity 
to  find  it  where  the  defendant  was  accustomed  to  receive  his 
letters,  was  the  most  proper.    The  reasonableness  of  notice  is  a 
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question  to  be  decided  by  the  Court — ^thetime  of  giving^  notice 
and  the  place  where,  are  questions  of  law.  Tindall  vs,  B^^own, 
1  T.B.  167.  ChUty  an  BitU^  292.  Where  the  holder  and  en- 
dorser reside  in  the  same  town«  the  rule  is,  that  the  notice  must 
be  personal,  or  left,  at  the  endorser's  residence,  or  place  of  bu- 
siness. When  the  endorser's  residence  or  place  of  business  is 
in  a  different  town,  the  holder  is  not  bound  to  follow  him  there, 
but  may  give  notice  through  the  post-oflice.  Chitty  on  BilU,  288. 
Ireland  V9.  Kipp,  \OJ(^.Rtp.  490.  Same  t».  Same,  1  f  John. 231. 

What  constitutes  a  place  of  business  is  a  question  of  law,  al- 
though  the  facts  in  reference  thereto  may  be  for  the  decision 
of  the  Jury,  and  in  this  case,  the  Court  below  had  the  right  to 
say,  and  should  have  said  the  evidence  was  not  sufficient,  sup- 
posing it  uncontradicted,  to  make  the  house  of  the  former  re- 
sidence of  the  defendant  his  place  of  business.  Cited  CMUy  on 
BiliSj  285^  Bank  of  Utica  vs.  Smith,  18  John.  23a  16  John. 
Rm,  218.  Reed  vb.  Payi\e. 

Mr.  Jones  and  Mr.  Taylor,  for  the  defendant 

The  claim  to  maintain  the  rights  of  the  plaintiffs,  by  showing 
a  usage  relative  to  notice  of  the  dishonour  of  notes  or  bills  may, 
•  if  it  shall  be  admitted,  establbh  a  pri  iciple  of  gieat  danger  in 
reference  to  the  subject  matter.  The  usage  will  operate  in  fa- 
vour of  an  endorser,  who  by  residence  or  other  circumstances, 
may  be  supposed  to  be  acquainted  with  it,  and  another,  a  dis- 
tant endorser^  will  not  be  within  its  influence..  A  waiver  of  the 
regular  mode  of  giving,  notiee  of  the  dishonour  of  a  bill  cannot 
be  implied,  it  must  be  proved  tp  have  been  e]q>ressly  declared. 
C9btt/y,308. 

2.  The  notice  should  have  been  sent  to  the  place  of  the  de- 
fendant's business,  and  this  was  in  Washington ;  and  the  holder 
of  a  bill,  must  adopt  the  usual  raeaus  to  convey  or  give  the  no« 
tice.  11  John.  490.  The  nearest  post-office  may  not  always*  be 
the  proper  post-office;  as  pases  may 'exist  in  which,  for  conve* 
nience,  a  party  is  in  the  practiee  of  going  to  and. using  a  more 
distant  post-office.  10  John.  411.  Nor  is  a  |K>8t-office  the  pro- 
per place  to  leave  a  notice  not  intended  to  be  oowooytdfrom  Uf 
as  post-offices  are  pjaees  from  which  letteirs  are  to  htforwarded, 
and  it  is  not  their  duty  to  receive,  or  are  they  responsible  for 
letters  which  are  to  be  /^  in  them. 

^The  expense  of  sending  a  special  messenger  is  to  be  paid  by 
the  party  to  whom  he  is  senv  and"  as  the  defendant  wa9  not  a 
resident  of  Georgetown,  such  a  messenger  should  have  heen 
employed  to  give  the  notice.  Chitty  on  BillSj  276,  278. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  Court.— 
This  case  comes  before  the  Court  upon  a  writ  of  error  to 
the  Circuit  Court  of  the  District  of.  Columbia. 
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<»  Thte  defendant  was  sued  as  endorser  of  a  promissory  note  for 
g5Q00»  made  by  Joseph  Mullinm,  bearing  date  the  15th  of  July 
1819,  andpayij>le  six^  days  after  date,  at  the  Bank  of  Columbia. 
The  making  and  endorsing  the  note,  and  the  demand  of  payment, 
were  duly  proved.;  and  £e  only  question  upon^  the  trikl  was 
touching  the  manner  in  which  notice  of  non-payment  was  given 
to  the  endorser;  no  objection  being  made  to  the  sufficiency  of 
the  notice  in  poiht  of  time. 

The  material  facts-- before  the  Court  upon  this  part  of  the 
case,  as  tjbown  by  the  bill  of  exceptions  were ;  that  the  banking- 
house  df  the  phdntifXs'was  in  Georgetown,  at  which  place  the 
note  appears  to  be-dated.  That  some  time  before  the  hote  fell 
due,  the  defendant  had  lived  in  Jthe  city  of  Washington,  and 
carried  on  the  business  of  a  in&occo  leather  dresser,  keeping  a 
shop  and  living  in  a  house  of  his  own,  in  the  said  city.  That 
about  the  year  1818^  he  sold  his  shop  and,  stock  in  trade  and 
relinquished  his  business,  and  removed  with  his  family  to  a 
farm,  in  Alexandr^  county,  withiti  the  District  of  Columbia, 
and  about  two  or  three  iniles  from  Georgetown.  That  the 
Georgetown  post-office*  was  the  neare'atpost-office  to  his  place 
of.  residence,,  and  the  one  at  which  he  usually  received  his  let- 
ters. 

The  notice  of  non-payment  was  put  into  the  post-office,  at 
.  Georgetown,  addressed  to  the  defendant  at  that  place«  It  was 
proved,  on  t)ie  part  of  the  defendant,  that  at  the  time  of  his  re- 
moval into4he  country,  and  from  that  time  until  after  the  note 
in  question  fell  due,  he  continued  to  be  the  owner  of  the  house 
in  Washington  where  he  formerly  lived ;  and  which  was  occu- 
pied by  his  sister-hi-law  Mrs.  Harbaugh.  That  he  came  fre- 
quently and  regullurly  every  week,  and  as  often  as  two  or  three 
^mes.a  week,  to  this  house;  where  he  was  employed  in  wind- 
ing up  his  former  business  and  settling  his  accounts,  and  where 
he  kept  his  books  of  account,  and  where  his  bank  notices,  such 
as  were  usually  seized  bf  the  runner  of  the  bank  on  parties  who 
were  to  pay  notes,  were  sometimes  left,  and  sometimes  at  a 
shop  opposite  to  his  house;  and  where  also  his  newspapers  and 
foreign  Kttters  were  left.  That  his  coming  to  town  and  so  em- 
ploying himself,*  wU  generally  known  to  persons  having  bud- 
ness  with  him.  That  his  residence  ia  the  country  was  known 
to  the  cashier  of  the  bank.  That  ther^  was  a  regular  daily  mail 
from  Geor^town  to  the  city  of  Washington,  and  that  the  de- 
fendant's house  was  situated  in  Washington,  less  than  a  quar- 
ter of  a  mile  from  Georgetawvi.  ' 

There  was  also  some  evidence  g^ven,  on  the  part  of  the  plain- 
tiffs, lending  to  show  that  the  usage  of  the  bank  in  serving  no- 
tices in  similar  cases,  was  conformably  to  the  one  here  pursu- 
edi  and  that  the  defendant  was  apprized  of  such  usage.     But 
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that  testimony  may  be  laid  out  of  view;  as  this  Court  does  uo: 
found  its  opinion  in  any  measure  upon  that  part  of  the  case. 
Upon  this  evidence  the  plaintiffs  prayed  the  Court  to  mstruct 
the  jury,  that  it  was  not  incumbent  on  them  to  have  left  the 
notice  of  the  nonpayment  of  tlie  note  at  the  house  occupied  bv 
Mrs.  Harbaugh,  as  suted  in  the  evidence;  but  that  it  was  suf- 
ficient, under  the  circumstances  stated,  to  leave  the  notice  at  the 
post-office  in  Georgetown ;  which  instructions  the  Court  refus- 
ed td  give,  but  instructed  the  jury  that  their  verdict  must  be 
governed  according  to  their  opmion  and  finding  on  the  subject 
of  usage  which  had  been  g^ven  in  evidence. 

The  jury  found  a  verdict  for  the  defendant. 

^rom  tlus  statement  of  the  case  it  appears  that  the  note  was 
made  at  Georgetown,  payable  at  the  Bank  of  Columbia,  in  that 
town.  That  the  defisndant,  when  he  endorsed  the  note,  lived  in 
the  county  of  Alexandria,  within  the  District  of  Columbia,  and 
havine  what  is  alleged  to  have  been  a  place  of  business  in  the 
city  of  Washington ;  and  the  notice  of  non-payment  was  put 
into  the  Georgetown  post-office  addressed  to  the  defendant  at 
that  t>lace,  by  which  it  is  understood,  that  the  notice  was  ei- 
ther enclosed  in  a  letter,  or  the  notice  itself  sealed  and  super- 
scribed with  the  name  of  the  defendant,  with  the  direction 
^^ Georgetown'/  upon  it;  and  whether  this  notice  is  si^cient 
is  the  question,  to  he  decided. 

If  it  should  he  admitted,  that  the  defendant  had  what  is  usu- 
ally <:ailed  a  place  of  business  in  the  city  of  Washington,  and 
that  notice  served  there  would  haye  been  good;  it  by  no  means 
follows,  that  service  at  his  place  of  residence,  in  a  different 
place,  would  not  be  equally  good.  Parties  may  be  and  fre- 
quenUy  are  so,  situated,  that  notice  may  well  be  givea  at  either 
of  several  places.  But  the  evidence  does  not  shoyr  that  the  de- 
fendant had  a  place  of  business  in  the  city  of  Washington,  ac- 
cording to  the  ustt^  <;ommercial  understanding  of  a  place  of 
business.  There  was  no  public  notoriety  of  any  description 
given  to  it  as  such.  No  open  or  public  business  of  any  kind 
carried  on,  but  merely  occasional  employment  there^  two  or 
three  timeis  a  week,  in  a  house  occupied  by  another  person ; 
and  the  defendant  only  engaged  in  settliikg  up  his  old  business. 
[n  this  vieir  of  the  case  the  inquiry  is  narrowed  down  to  the 
single  point,  whether  nptice  through  thu  post-office  at  George- 
town was  good ;  the  defendant  residing  m  the  country  two  or 
^ree  miles,  distant  from  that  place,  in  the  county  of  Alexan; 
dria. 

The  general  rule  is,  that  ^e  party  whose  duty  it  is  to  give 
notice  in  such  cases,  is  bound  to  use  due  diligence  in  ^mmu- 
nicatin|^  such  notice.  But  it  is  not  required  of  him  to  see  that 
the  notice  is  .brought  home  to  the  party.    He  may  employ  the 
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nsual  and  ordinary  mode  of  conveyance,  and  whether  the  no* 
tice  reaches  the  party  or  not,  the  holder  has  done  all  that  the 
low  requires  of  him. 

It  seems  at  this  day  to  be  well  settled,  that  when  the  facts 
are  ascertained  and  undisputed,  what  snail  constitute  due  dili* 
gencc  is  a  question  of  law.  This  is  certainly  best  calculated 
to  have  fixed  on  uniform  rules  ou  the  subject,  and  is  highly  im- 
portant for  the  safety  of  holders  of  conunercial  paper/ 

And  these  rules  ought  to  be  reasonable  «nd  founded  )n  gene- 
ral convenience,  and  with  a  view  to  clog,  as  little  as  possible, 
consistently  with  the  safety  of  parties,  the  circulation  of  papeV 
of  this  description;  and  the  rules  which  have ' been  settled  on 
this  subject,  haye  had  in  view  these  objects.  Thus,>fheri  a  paN 
ty  entitled  to  notice,  has  in  the  same  cit^  or  town  a  d#elling^.  * 
house  and  counting-house  or  place  of  busmess,  within  the  com- 
pact part  of  such  city  or  town,  a  notice  delivered  at  either 
place  Is  sufficient,  and  if  his  dwelling  and  place  of  busihess  be' 
within  the  district  of  a  letter  carrier,  a  letter  containing  such 
notice  addressed  to  the  party  and  left  at  the  p^t-office,  would 
also  be  sufficient.  All  these  are  usual  and  ordinary  modes  of 
comipunication,  and  such  as  afford  reasonable  ground  for  pre- 
suming that  the  notice  will  be  brought  home  to  the  party  with- 
out unreasonable  delay.  So  when  the  holder  and  endorser  liv^ 
in  different  post  towns,  notice  sent4>y  the  mail  is  sufficient, 
whether  it  reaches  the  endorser^  ox  not.  And  this  ftpir  the  same 
reason,  that  the  mail  being  a  usual  channel  of  communication, 
notice  sent  by  it,  is  evidence  of  due  diligence.  And,  for  the 
sake  of  general  convenience  it  has  been  found  necessary  to  en- 
large this  rule.  And  it  is  accordingly  held,  that  when  the  par^ 
ty  to  be  affected  by  the  notice,  resides  in  a  different  place  from 
the  holder,  the  notice  may  be  sent  by  the  mail  to  the  post-of- 
fice nearest  to  the  party  entitled  to  such  notice..  It  has  not  been 
thotight  advisable,  nor  is  it  believed  that  it  Would  comport 
with  practical  convenience,  to  fix  any  precise  distance  fh)m  the 
post-office,  within  which  the  party  must  reside,  in  order  to 
make  this  a  good  service  of  the  notice.  Nor  would  we  be  un- 
derstood, ?3  laying  it  jdown  as  a  universal  rule  that  the  notice 
must  be  sent  to  the  post-office  nearest  to  the  residence  of  the 
party  to  whom  it  is  addressed.  If  he  was  in  the  habit  of  re- 
ceiving his  letters  through  a  more  distant  post-office,  and  that 
circumstance  was  known  to  the  holder,  or  party  giving  the  no- 
tice, that  might  be  the  moreproper  channel  of  communication, 
because  he  would  be  most  likely  to  receive  It  in  that  way ;  and 
it  would  be  the  ordinary  mode. of  communicating  information 
to  him,  and  therefore  evidence  of  due  diligence. 

In  cases  of  this  description,  where  notice  is  sent  by  mail  to 
a  party  living  in  the  country,  it  is  distance  alone  or  the  usuaT 
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course  bf  receivin^letters  which  must  determine  the  tufficieU' 
cy  of  the  notice.  The  i^sidence  of  the  defendant  therefore,  be- 
ing in  the  county  of  Alexandria*  cannot  affect  the  question^ .  It 
vas  in  proof  that  the  poat-ofiice  in  Georgetown  was  the  one 
nearest  his  residence,  and  only  two  or  three  miles  distant,  ard 
through  which :he  usually  received  his  letters.  The  letter  con- 
•  talDing  the  noUce,  it  is  p^ue,  was  directed  to  him  at  George- 
town. But  there  is  nothing  showing  that  this  occasioned  any 
mistake  or  misapprehension  with  respect  to  the  ]persdn  intend- 
ed, or  any  delay  in  receiving  the  notice.  Atid,  as.  the  letter  was 
there  to  he  delivered  to  the  defendant,  and  not  to  be  forwarded 
to  any  other  post-office,  the  address  was  Unitnporttot,  and  could 
mislead  no  Ojne. 

No  cases  have  fallen  under  the  notice  of  tht  Court,  which 
have,  suggested  any  limits  to  the  distance  from  the  post-oflice, 
within  which  a  party  must  reside  in  order  to  make  the  service 
of  the  notice  in  this  manner  good*  Cases  however,  have  occur- 
red, where  the  distance  was  much  greater,' than,  in  the  o|ie  now 
before  the  Court,  and  the  notice  held  isufRcient.  (16  JMn.  218.) 
In  cases  wheire  the  party  entitled  to  notice  resides  in  the  conn* 
try,  unless  notice  sent  by  mail  iasuffici^it,  a  special  messen^ 
must  be  employed  for  the  purpose  of  serving  it.  And  we  think 
that  the  present  case  is  clearly  one  which  does  not  impose  up- 
on the  plaintiffs  such  duty.  We  do  not  mean  to  say  no  such 
cases  can  arisen  but  they  will  seldom,  if  ever,  occur,  and  at  alK 
events  such  a  course  ought  not  to  be  required  of  a  holder,  ex- 
cept under  very  special  circumstances.  Some  countenance  has 
lately  been  given  to  this  practice  in  England  in  extraordinary 
cases,  by.  allowing  the  holdeV  to  recover  of  the  endorser  the 
expenses  of  serving  notice  by  a  ;»pecial  messenger.  The  case 
of  Pearson  ««.  Crallan,  (2  Smitk'i  B^:404.  OutW,  2SS,  note,) 
is  one  of  this  description.  But  in  that  case  the  Court  did  not 
say  that  it  was  necessary  to  send  a  special  messenger,  and  it 
was  left  to  the  jury  to  decide  whether  it  was  done  wantonly  of 
not.  The  holder  is  not  bouhd  to  use  the  mail  for  the  purpose 
of  sending  notice;  He  nun/  employ  a  special  messenger,  if  he 
pleases,  but  no  case  has  been  found  where  the  English  Courts 
have  directly  decided  that  he  nwMt.  To  compel  uie  holder  to 
incur  such' expense  would  be  unreasonable,  and  the  policy  of 
adopting  a  rule  that  will  throw  such  an  increased  charge  upon 
commercial  paper,  on  the  party  bound  to  pay^,  is  at  least  very 
questionable* 

We  are  accordingly  of  opinion  that  the  notice  of  non-pay- 
ment was  duly  served  upon  the  defendant,  and  that'th^  Court 
erred  in  refusing  so  to  instruct  the  jury. 

Judgment  reversed  and  a  venire  fbekti  de  mvo  awarded. 
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JoHw  Akchbr  Am)  John  W.  Stump,  Exp.cxjtors  qp  John  Stxtiip, 

Coif  PLAINAMT8  AND  APPELLANTS,  VS.  MaRV  DbNKALE,  WiI>OW  • 

AND  Executrix  op  George  Deneale  deceased,  Charles  T. 
Stuart  and  Ann  Lucretia  his  Wipe,  Mart  Catharine  and 
Nancy  P.  Deneale,  Children  and  Representatites  of  the 
said  George  Deneale,  Oependahts  and  Ap^Rllbrs. 

The  tefltAtor,  rending^  and  ownioe  fciai  and  peisonal  estate  in  the  county  of 
Alexandria,  Diatrict  of  Columbia,  l^  hn  will  gate  "all  hia  estate,  teal  and 
penon-d,  to  hia  wile  daring  her  lUe,  for  the  tiae  and  purpose  of  faking  and 
educating  his  children,*^  e»ch  ehild  at  t^e  age  of  twenty-one  to  be  entitled 
to  an  equal  portion  of  Us  estate,  real  andpersoittl{  subj^t,each,  to  a  deduc- 
tion of  one-third  for  the  maintenance  Of  his  wife.  JSe  recommends  his  wife 
to  sell  the  negroes  Ibf  m  term  of  years,  and  directs  **  an  appraisement"  only 
of  *^hia  estate"  shall  be  made,  that  no  sale  of  the  jfumiture  shall  be  snade ; 
and  then  states  that  he  ia  indebted  to  no  one,  and  proposea  to  continuo 
so,"  that  he  is  surety  for  his  brother,  for  which  he  holds  a  deed  of  tnist 
on  his  property,  sumcient,  he'hOpes,  to  pay  the  mune,  and  directs  that  his 
**  estate  shalt  not  be  sold  to  psy  these  deb^  until  the  property  so  divided 
shall  be  sold,"  when  his  <'e^ate  must  be  charged  with  aiiy  defidiene]r» 
and  directs  tint  bia  executors  shall  not  give  aecuritv,  as  hb  own  estate  wd 
not  require  it"  Thia  will  doea  not  charge  the  real  estate  of  the  testator 
with  Ml  debts.  t588i 

The  word  ''estater*  is  suiBctently  comprehensive  to  embrace  property  of 
every  description,  and  will  cliarge  lands  with  debts,  if  used  with  other 
words  which  indicate  an  intentionto  charge  them;  but  if  used  alone,  with* 
out  such  intent,  they  will  not  have  such  operation.  {589} 

Under  the  laws  of  Virginia  relative  to  the  estate  of  deoeased  persons^  lands 
are  never  appraised.  {589} 

THIS  was  an  appeal,  by  the  complainants,  in  a  bill  filed  in 
the  Circuit  Court  for  the  county  of  Alexandria,  upon  which  a 
decree  was  rei^dered  in  favour  of  the  defendants,  appellees  ih 
this  Court. 

The  complainants  by  their  bill  sought  to  make  the  real  estate 
of  George  Peneale  liable  for  the  payment  of  their  debt.  They 
set  forth,  that  they  haye.a  subsistmg  judgment  against  the  ea?- 
ecutrix  of  George  Deneale,  for  the  sum  of  S7957  5^  besides 
interest  and  costs.  That,  this  judgment  was  founded  on  a  c6n- 
tract  between  James  Deneale  and  George  Deneale,  and  the  tes- 
tator of  the  complainants.  That  ^S91S  65  of  this  judraient 
was  satisfied  by  si  sal^  of  the  property  of  Jamet  Deneale  the 
principal,  leaving  a  balance  due  on  the  judgment  pf  S5000. 

The  bill  charg^es  that  George  Deneiile  left  a  considerable 
estate  real  an4  permnal.  That  the  personal  estate  has  been 
exhausted  in  the  payment  of  the'  debts  of  thie  said  George -De- 
neale, in  a  regular  course  of  administration,?— and  t&at  there  is 
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nothing  left  to  pay  their  debt  but  the  real  estate,  which  the  bilf 
alleges  is  ^zpressh/  charged  by  his  will  with  the  paymoit  of  it, 
in  a  certain  event;'  which  event  it  is  alleged  has  happened,  to 
wit,  that  the  property  of  James  Oeneale  has  been  sold,  and  the 
deficiency  of  it  to  pay  the  debt  ascertained* 

The  bUl  prays  an  account  oif  the  personal,  estate  and  of  the 
balance  due  to  the  cpmplainants  on  their  said  judgment,  and 
that  so  much  of  the  real  estate  of  the  said  George  Deneale  as 
will  be  necessary  to  pay- what' is  due  them,  may  be  decreed  in 
pursuance  to  his  wilt,  to  be  sold,  and  the  proceeds  applied  to 
pay  that  balance,  and  for  general  relief. 

Mary  Deneale  the  executrix,  in  her  answer  admits  the  judg- 
ment against  the  testatoi*  as  security  for  James  Deneale:  That 
the  said  James  Deneale  had  reduced  the  claim  considerably 
below  what  is  demanded  by  the  bill.  That  her  testator  died 
possessed  of  a  large  personal  estate,  consisting  principally  of 
bahk  and  other  stocks^  standing  in  his  name^  which  have  been 
claimed  by  Conway  Whittle  and  others,  as  spectficaih  belonging 
to  thern,  by  a  suit  depending  in  the'Court  of  Alexandria  county. 
She  states,  if  the  bank  and  other  stock  claimed  as  before  stated 
shall  be  decided  to  belong  to  the  estate  of  her  testator,,  there 
will  be  personal  estate  sufficient  to  pay  his  debts.  If  they  should 
be  decided  to  belong  to  the  said  Whittle «(ndother^  then  there 
will  not  be  a  sufBcicucy  of  personal  estate  to  pay  all  his  debts, 
if  his  estate  is  bound  to  pay  this  demand  of  the  complainants. 

She  denies  that  the  real  estate  of  her  testator  is  charged  in 
any  event  with  the  payment  of  the  debt  due  to  the  complain- 
ants. That  he  never  intended  to  make  imy  Buch  charge  upon 
It — and  that  upon  a  fair  construction  of  the  will  no  such  chargr. 
is  authorized  by  it. 

The  defendant  Nancy  Pn  Deneale^  by  h^r  guardian,  ad  Utem^ 
answers  substantially  as  the  executrix  has.  To  their  answers  is 
a  g  ncral  replication  and  issu€. 

The  other  defendants  being  non-residents,  there  is  an  order 
of  publication  against  theui,  and  the* bill  taken  for  confessed. 

The  commissioner  made  his  report,  'which  shows  that  hie  has 
charged  the  executrix  with  the  appraised  value  of  the  personal 
estate,  includingthe  stocks,  instead  of  the  actual  yBlue  as 
proved  by  the  sale  of  all  the  personal  estate,  exqept  the  stdcks* 
which  are  claimed  by  others.  It  will  appear  from  the  circum- 
stances detailed  by  the  commissioner,  if  the  stocks  arc  exclud- 
ed, that  the  executrix  has-  paid  more  than  the  value  of  th^  per- 
sonal estate,  including  debts  due  to  her  testator  and  received  by 
her. 

The  will,  which  is  made  an  exhibit,  is  dated  13 th  of  February* 
1815,  and  is  admitted. to  record  lllh  July,  1818. 

By  his  will  the  testator -gives  to  his  wife  *'  all  his  estate  ira^ 
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and  personal  during  her  lii'e  for  the  lUie  and  purpose  of  raising 
and  educating  his  children  until  they  respectively  are  twenty- 
one."  He  directs  that  each  child  shall,  at  thai  agCy  become  en- 
titled to  an  eq^al  portion  of  his  estcde  both  real  and  personal, 
*^  subject  each  to  a  deduction  of  one-third  of  the  same"  '  to  be 
retained  for  the  support  and  maintenance  of  his  wife.  He  re* 
commends  to  his  wife  to  sell  the.  negroes  far  a  term  of  years. 
He  directs  that  an  appraisement  only  of  his  ^^ estate"  sluill  be 
made;  that  no  sale  of  furniture  shall  take  place.  He  then  states 
that  he  is  indebted  to  *^  no  one,  and  proposes  to  omtinue  so." 
He  states  that  he  is  security  for  his  brother  James  for  two  sums, 
for  which  he  has  a  deed  of  trust  on  his  property,  cuflicient  he 
hopes  to  pay  the  same. '  He  then  direcu  that  his..^  estate  shall 
not  be  sold  to  ^^  these  debts  until  the  property/ so  deeded  shall 
be  sold" — when  -  his  ^f  estate  must  be  charged  with  any  defi- 
ciency.'* He  directs  that  his  executrix  and  executor  should 
not  give  security,  alleging  that  his  own  debts  did  not  require 
it  .He  closes  hi^  will  by  giving  a  gold  ring  of  fifty  doHars  va- 
lue to  a  friend,  and  a  bank  share  to  the  Masonic  Lodge. 

After  a.  hearing  on  the  bill,  answer,  the  will  of  George  De- 
neale,  and  the  report  of  the  commissioners^  the  Circuit  Court 
dismissed  tfie  biH  with  costs. 

The  only  question  for  the  decision  of  the  Supreme  Court 
was  whether  George  Deneale  had,  by  his  will,  charged  his 
real  estate  with  the- payment  of  the  debt  due  to  the  complainants 
below,  the  appellants  in  this  Court. 

Mr.  Swann  for  the  appellants.-— 

The  testator  charges  his  estate  with  the  residue  of  the  debt 
which  may  iSemain  due  to  the  executor  of  Stump.  The  woi^ds 
arfr— 

^^  I  direct  that  my  estate  shall  not  be  sold  to  pay  these  debts 
until  the  property  so  deeded  shall  be  sold,  when  my  estate  must 
be  charged  with  any  deficiency. " 

The  ter<m  ^^  estate,*"  includes  real  as  well  as  personal  proper- 
t)&,  and  where  there  is  nothing  to  qualify  the  word  "  estate"  it 
will  carry  real  as  well  as  personal  property.    8  Vez^  Juru  608. 

-Having  then  said  his  **  estate"  must  be  charged,  we  must 
look  into  the  will,  and  see  whether  there  is  any  thing  there  to 
qualify  the  term. 

The  testator  devises  to  his.  wife  ^'all  his  estate,"  both  real 
and  personal,  during  he^  life.,  The  reversionary  interest  is 
left  to  take  its  legal  course. 

He  then  directs  ^<  that  an  appraisement  only  of  my  estate  be 
made,  and  that  no  sale  of  furniture  shall  take  place." 

The  meaning  of  thi§  would  depend  upon  extraneous  circum- 
stances.   Estate  here  was  intended  to  be  the  personal  estate. 

Then  comes  the  clause,  *'  my  estate  must  be  charged  with 
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the  deficiency."  What  was  hU  meaning?  The  term  estate  is 
competent  to  effect  this  intent  In  maliiilg  ^  construction,  the 
Court  will  make  a  man  do  what  is  morally  just.  3  V$z.  551. 
WhencTcr  a  testator  wills  that  his  debts  shdl  be  paidy  that  rides 
over  every  disposition,  whether  «against  heir  or' devisee.  5  Vez, 
379. 

Mr.  I-iee  for  the  appellees.-— 

The  first  question  is,  what  was  the  real  intention  of  the  tes- 
tator? That  intention  must  prevail,  dd.  It  is  alleged  that  the 
direction-— that  on  a  certain  contmgcncy  his  **  estate  must  be 
charged  with  any  deficiency,"  was  lo  pay  the  particular  debt  of 
the  plaintiff;  and  that  the  word  "estate"  included  his  real 
estate. 

It  is  true  that  there  are  many  cases  in  which  the  word 
**  estate"  in  a  will,  has  been  held  to  convey  ^^  real  estate*'  even  in 
fee  simple.  But  these  words,  and  every  form  of  expression, 
whereby  a  testator  declares  his  will  in  respect  to  thedisppsition 
of  his  property,  must  submit  to  the  rulcj  which  requires,  a  will 
to  be  construed  agreeably  to  the  inieniion  of  the  testator,  where 
it  can  be  collected  from  the  whole  will.  S  Baper  an  HllU^  619. 

The  case  of  Woolman  V9.  Ken  worthy,  9  Vez.  137,  is  very 
analogous  to  the  present  case.  The  general  principle  decided 
in  tbat  case,  was,  that  under  the  general  word  **  estate"  in  a 
will,  real-'estate  will  pass,  unless  restrained  as  was  in  that  in- 
stance by  the  intention  collected  from  tlic  whole  wilL 

Then  construe  the  will  of  Mr.  Deneale  by  this  rule,  and  by 
these  cases;  it  is  plain  that  he  has  not  charged  his  real -estate, 
in  any  event,  with  the  payment  of  this  debt.  Cited  also  Shaw 
V9.  Bull,  12  Mod.  EqtortH. 

Mr.  Chief  Justice  Marsh  \ll  delivered  the  opinion  of  the 
Courts— 

This  suit  was  brought  in  the  Circuit  Court  for  the  District 
of  Columbia,  sitting  in  the  count)  uf  Alexandria,  to  subject  the 
lands  of  George  Deneale  to  the  payment  of  a  debt  for  which  he 
was  surety.  Ihe  solo  question  arises  nu  the  construction  of 
his  wiiL  The  complainaflts  contend,  that  it  charges  his  lands 
with  his  debts. 

By  his  will,  the  testator  gives  to  his  wife  *^  all  his  estate  real 
and  personal,  during. her  life,  for  the  use  and  purpose  of  rais- 
ing and  educating  his  children,  until  they  respectively  are 
twenty-one."  He  directs,  that  each  child  shall,  at  that  age,  be< 
come  entitled  to  an  equal  portion  of  his  estate,  both  real  and 
personal,  -**  subject  each  to  a  deduction  of  one-third  of  the 
same,"  to  be  retained  for  the  support  and  maintenance  tA  his 
wife.  He  recommends,  to  his  wife,  to  sell  the  negroes  for  a 
term  of  years.  He  directs  tliat  an  appraisement  onlv  of  his 


Digitized  by 


Google 


JANUARY  TERM,'  1828.  589 

(Archer  eit  at  m.  Deoeale  ct»L) 
esute  ^*  shall  be  made,  that  no  sale  ot  famintre  shall  take 
place.*'.  He  then  states,  thf^t  he  it  indebted  to  no  on^  and  pi|r- 
poses  to  continue  so.  He  states,  that  he  is  Surety  for  his 'bro- 
ther James,  for  two  sums,  for  which  he  has  a  deed  of  trust  on 
his  property,  sulftcieht,  he  hopes,  to  pay  the  same.  He  then 
directs  tliat  his  estate  shall  not  be  sold  to  pay  these  debts,  un* 
til- the  property  so.  deeded  shall  be  sold,  when  hb  estate  must  be 
tha^d  with  any  deficiency.  He  direcu  that  his  executor  and 
executrix  should  not  fcive  security,  as  liis  own  debts  did'  not 
requirieil.. 

That  the  word  "estate**  is  sufficiently  comprehensive  to 
embrace  pi:operty  of  erery  description,  and  will  charge  lands 
with  debts,  if  used  with  other  words  which  indicate  an  itten- 
tion  to  charge  them,  is  a  proposition  which  cannot  be  c6ntro- 
verted.  As  little.is  it  to  be  denied^  that  the  word  alone,  if  not 
used  with  an  intent  to  subject  the  lands  of  the  testator  to  the 
pa.yment  of  his  debts,  cannot  have  that  effect. 

in  the  will  under  consideration,  the  testator  alludes  in  two 
instimces  to  his  property,  generally;  in  both  h^  uses  the  words 
"estate,**  both  "real  and  personal "  In  the  next  instance,  the 
word  estate  is  introduced  alone,. in  the  clause  which  follows: 
"  iiemf  I  do  hereby  direct,  that  an  appraisement  only  of 
my  estate  be  made,  and  that  no  sale  of  tumiture  shall  tike 
place.** 

In  Virmnia,  lands  are  nev^r  appraised,  and  the  law  directs  a 
sale  of  dl  perishabfe  articles.  When,  therefore,  the  testator 
directs  that  an  appraisement  only  of  his  estate  be  made,  and 
that  no  sale  of  furniture  shall  take  plaoe,  he  obviously  applies 
the  term,,  elclusivelv,  to  that  kind  of  property,  the  appraiie- 
ment  of  which  is  directed  by  law,  and  is  usual;  and,  by  add- 
ing  the  word  "  only,*'  restrains  his  executors  from  selling  that 
property  which  is  directed  by  law  to  be  solc(.  In  this  cwus^ 
the  word  estate  is  plainly  confined  to  personalty.  He  then 
speaks  of  the  debts  fo>r  which  he  is  surety  for  his  brother 
James,  and  directs  that  his  "estate*^  shall  not  be  sold  to  pay 
these  debts,  until  the  property  convejred  torhim  in  trust  sl^all 
be  exhausted.  t*his  direction  is  obviously  restrictive.  It  re- 
strains the  executors  from  using  a  power  they  possess  under 
the  law.  That  power  is  to  sell  the  personal  estate  for  the  pay- 
ment of  debts,  but  it  does  not  extend  to  the  sale  of  lands;  con- 
jiequently,  the  word  estate,  in  this  place,  also  designates  only 
personal  estate.  After  this  jprohibiuon  to  sell  his  esbite,  untU 
the  trust  p^perty  should  be  all  applied  to  the  object,  he  adds, 
"when  my  estate  must  be  charged  with  any  deficiency.** 

T|iere  is  no  foundation  for  the  opinion,  that  the  testator  has 
used  the  wdrd  estate,  in  thip  part  of  the  sentence,  in  a.difierent 
sense  from  that  in  which  it  was  used  in  the  same  sentence  im- 
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mediately  before,  while  ti^eati&g  of  the  same  subject  The 
f^ane  estate,  the  sale  of  which  he  had  just  forbidden  until  a 
particular  «vent  should  take  place,  must,  he  says,  be  sold 
when  that  event  shall  take  place.  He  means  only,  his  personal 
estittei 

.It  woutd,  we  think,  be  ah  eatire  perversion  of  the  language 
used  by  the  testator,  to  construe  these  words  a  charge  upon 
his  estate.  He  does  not  intend  to  create  any  liability,  which 
the  law  had  not  aSnted^  When  the  trust  property  shall  be  ex« 
hausted,  his  estate,  he  says,  <*must  be  char^sd  with  the  defi- 
ciency." He  can-no  longer  prevent  its  sale. 

We  think  there  is  no  error  in  the  decree,  which  declare^ 
that -the  will  of  Georige  Deneale  does  not  charge  his  real  estate 
with  4iis  debts,  and  that  the  bill  of  the  .compfainants^  be  dis-. 
missed  with  costs,  lind  that  the  said  decree  be  aftrmed. 


Digitized  by 


Google 


JANTJART  TERM,  1828.  591 


JoRW  Tatlos,  Plaiktivt  iir  ERftOR,  ««•  Elisha-  Rioob,  Dxtexd- 

AMT  Uf  £rROR» 

The  rule  af  Jtw  ia,  tbil  the  best  tVidence  mmt  be  mteu»  of  wtueb  the  iii- 
tufe  of  the  tbing-  U  (^pftbte;  that  i^  thit  no  evidence  nhall  be  recetv^f 
which  pre-suppoacs  ^calcr  evidence  bc!imd  in  the  party's  poaacMJon.or 
power.  The  with  holding-  sf  that  better  evidence  niies  m  presumption,  th*t, 
if  produced,  it  raiglst  not  operate  In  favour  of  the; party  who  h  ealled  upon 
for  it.  For  Xhh  reason^  a  party  V^ho  i»  in  posicscic^n  of  an  original  ptptr^ 
U  not  pcrtnitted  to  give  a  copy  in  evidence  or  to  prove  its  content!,  J  5%  J 

The  affidavit  of  a  party  to  the  cause,  of  the  Itss  or  deatryction  fif  an  otiginil 
.  paperi  offered  in  ordcf  to  Introduce  aecondary  evidence  of  the  contentaof 
the  paper,  is  proper.  If  such  affidavit  could  not  be  received  of  Ihe  lots 
of  a  written  coTittact,  the  cbnteriis  of  which  are  well  known  to  otherft,  or 
ft  copy  of  which  can  be  proved,  a  party  ipigh;  be  completely  depiived  of 
hii  right*,  at  lea*t  in  a  Court  of  Law.  {596} 

ft  ia  a  sound  genetiJ  mle^  that  a  party  cannpt  be  a  witnesa  in  Im  own  causes 
but  many  coUatcral  questiofts  ariat  in  the  grogreaa  of  a  caiiat^to  which  the 
tide  doea  not  apply,  QuesfioT>s  which  do  not  involve  the  inatter  in  con- 
fioveny,  but  mat  tar  vhich  is  auxiliaiy  to  the  trial,  and  which  fac  dilates 
the  prepaffttion  for  it,  often  depnefkli-oti  the  oath  of  lh«  put^-  An  afEda- 
Tit  of  th«  mafemfity  of  a  whneM  fior  the  p^rpoaeof' Obtaining  a  eontinu- 
ance^  ox  a  cpimtaiisioii  to  take  depoaitioAiy  or  aif  affidavit,  of  hit' inability  to 
attend,  is  usually  made  by  the  i>arty«  (and  Eeceived  without  obiectipn.  dn 
incidental  questions,  which  do  not  aifJTect  the  issue  to  be  tried  07  the  jury, 
the  affi^vit  of  the  piffhr  is  recehred.  |596} 

Tlie  testimony  which  establishea  the  loss  of  a  papec^  iaiiddrened  to  the  Court, 
and  does  not  relate  to  the  contents  of  the  paper.  Itis  a  fiiet  which  Inay 
be  impiortant  as  lctt5n|^  the  party  in  to  pfotethe  jtM^ce  of  the  oauae^  but 
idoea  not  itself  prove  any  thing  in  the  cau^e.  {^| 

This  actlMbbeing  upon  a  written  conttaoV  said  to  have  been  lost  or  dedro;jr. 
ed,  ana  not  for  dti^it  and'  imposition,  the  plaintifPs  .i^ght  to  recover  is 
measured  principimy  by  the  contracti  and  the  secondary  evidence  "must 
prove  It  as  kid  in  the  d^clahition.  The  cbi^vematiiMi  which  preceded  the 
agreement  fivms  no'  pialpf  it,-  nor  are  thc^  prop^tiofia  or  representationft 
which  w^  made  at  the  time,  but  not  introduced  ihto^e  written  contract 
to  be  taken  into  view  in  construing  the  mstniinent  itself..  Had  the  written 
paper  ftated  to  be'  lost 'or  mislaid,  been  jiroduced,  nolher  partjr  could 
nave  been  permitted  to  ahow  the  party^s  inducetnents  to  make  it,  or  to 
aobstitute  bis  understanding  for  the  agreement  itself.  If  he  r>u  dmwn 
into  it  by  misrepresentation,  that  dicumstance  mighirAitnlsh  hmi  With  a 
different  acti^  but  cannot  affect  this.  {5^8} 

Whe^  a  written  contract  is  to  be  proved,  not  b^  itself  but  by  parol  testimo- 

.  n/,  no  vague  uncertain  recollection  cohcemiheits  itipuktrona  qught  to 
supply  the  place  of  the  written  instrument  itsdf.  .The  substance  of  the^ 
agreement  ought  to  l>e  proved  satis&ctorily;  and  if  that  qinnot  be  done^ 
the  party  ia  in  the  condition  of  every  other  suitor  in  Court,  who  makea  a 
clafan  which  he  cannot  supp<tet.  {600} 

When  parties  reduce  their: contracts  to  writing,  the  obligatmnsand'rightaor 
each.are  described  hj  the  instrument  itself.  The  safety  which  ia  expet^ted 
from nhem  would  be  much  impaired,  if  they  could  be  established  upoa 


Digitized  by 


Google 


5»  SUPREME  COURT. 

(TAyloefif.Riggs.) 
tlie  i^pdnedoii  of  Ae  agreement.  |600{ 


lucertetn  uid  ▼•ffve  impreHioni^  iii|de  by  a  eonvenation  antecedent  to 


WRIT  of  error  to  the  Circuit  Court  for  the  county  of  Wash- 
inrtcAi. 

This  suit  was  instituted  hy  t|ie  defendant  in  error  in  the  Cir- 
cuit Court  for  the  county  of  Wa9l|ing;ton,  for  the  recpTerr  of  a 
sumpaid hy.hlm  to  the  plaint^ in  error,  on  a  purchase  or 7408 
shares  of  stock  in  the  Central  Bank  of  Georgetown  and  Wash- 
ing^tgn;  the  plaintiff. in  the  suit  alleging*  that  he  had  paid  to  the 
extent  of  three  per  centum  on  the  said  stock,  upon  a  contractt 
that  if  the  Bank  should  not  declare  a  dividend  which  would  re- 
pay him  the  said  three  per  tent.,  that  the  same  should  be  re- 
tunded  ta  him.  The  contract  had  been  reduced  to  writing,  and 
had  afterwards  been  lost,  mislaid  or  destroyed  by  the  plaintiff. 

The  declaration  contained  three  coujits;  1.  Stating  a  con- 
versation betw^n  the  plaintiff  and  the  defendant,  concerning 
the  sale  of  the  stock,  held  by  the  defendant  in. the  bank;  and 
that  in  the  conversation  it  was  agreed,  that  the  defendant 
shoiild'sell  (o.tKe  plaintiff  the  shares  held  by  him  at  par;  that 
the.defendant  represented  that  a  dividend  would  be  made  on 
the  ^ame,  of  four  per  cent^  and  stated  that  the. plaintiff  should, 
advance  ptnd  pay^to  the  defendant,  so  much  of  the  dividend  as 
had  then,  been  earned  by  the  bank ;  and  that  confiding  in.  the 
said  representations,  and  believing  the  dividend  would  be  made, 
he',  the  plaintiff,  agreed  to  advance  the  supposed  earnings  of 
the  stocky  which  aiccording  to  a  calculation  amounted  to  three 
per  cent,  and  a  memorandum  ia  writing  of  the  agreement  was 
then  ihad(e;'the  stock  was  then  transferred  to  the  plaintiff,  and 
he  paid  the  defendiUit  the  par  price  of  the  satne,  and  advanced 
or  paid  to  him  the  sum  ofSl^S,  being  the  supposed  earnings 
of  the  bankj  a^  the  time  of  the  contract— that  at  the  time  of  the 
contract,  the  bank  had  made  no  profits  on  which  a  dividend 
could  be  declared,  likor  didi  the  bans,  on  the  regular  day  of  de- 
claring the  ditidend,  make  any  dividend  upon  thtf  said  stock, 
hy  means  df  Which  the  defendant  became  bound  to  refund  the 
sum  so  advanced  for  the  supposed  earnings  of  the  bank.  2. 
Count  inddjilatm  asnm^iitj  for  money  had  and  received,  3. 
Count  iniUt7aftM  OMtmipst/,  for  money  lud  out,  ficc 

Oh  the  trial  of  the  caiise^  William  Uebb  was  offered  and  ex- 
amined, subject  to  exceptions  to  his  testimony  as  a  witness  on 
the  part  of  the  defendant  in  error,  in  relation  to  the  contract 
between  the  parties.  This  evidence  is  fully  stated  in  the  opin- 
ion of  the  Court.. 

The  defendant  below  requested  of  the  Court  ceruin  intruc- 
tions  which  were  refused,  and  a  bill  of  exceptions  to  this  refu- 
sal was  allowed  hy  the  Court.  A  verdict  and  judgment  havbg« 
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been  given  for  the  plaintiff  below,  the  ease  waa  bronght  by  writ 
of  error  from  this  Court. 

Mr.  Charles  Carter  Lee  and  Mr.  Jones  for  the  plaintiff  in 
error. 

1.  The  plaintiff  below  had  not  laid  a aufficient  ground  for  the 
introduction  of  the  secondary  eridence,  which  he  afterwards 
produced.  The  written  contract  describied  in  h'ls  affidavit,  is 
not  that  proved  by  the  parol  evidence,- but  differs  from  il  es« 
sentially.  As  the  contract  described  was  an  txeaded  eonirad^ 
that  proved  by  parol  testimony  was  exeeukny* 

.2.  The  contract  described  in  the  affidavit,  was  one  upon 
which  an  action  for  a  tart  might  be  sustained,  and  that  pibved 
was  in  contract. 

B,  If  the  secondary  evidence  waa  admissible,  William  Hebb 
was  not  competent  to  prove  the  contract  $  he  does  not  recollect 
the  terms  or  the  contract,  and  is  not  therefore  a^  witness  to 
prove  it  Fox's  lessee  vs.  Palmer,  3  DaL  214. 

He  had  not  i^eadit,  but  had  heard  it  read,  which,  as  has  been 
decided,  was  equivalent  only  to  readings  copy.  1  Can^  193. 
1  Stark,  Rep.  167.  This  uncertainty  as  to'^^he  contents  of  the 
contract,  and  that  there  was  within  the  process  of  the  Court  a 
witiie&s  who  had  made  out  a  copy,  are  also  objections  to  his 
testimony.  Nor  does  the  evidence  sho^w  with  any  disinct- 
ness,  an  agreement  to  do  what  was  claimed  by  the  plaintiff 
below. 

4.  The  evidence  was  tiot  admissible. upon  eithefxountof  the  * 
declaratipn,  as  the  testimony  given  varied  from  the  dfega(a 
in  both ;  and  the  effect  of  the  evidence  would  be  to  expliun  a 
written  contract,  which  cannot  be  done  by /Mtro/.  This  evidence 
c.^n  only  be  given  to  explain  an  ambiguity.  Cope  vb.  Atkin9, 1 
Price^  143,  and  also  404  in  the  same  yolumie. 

That  evidence  also  showed  the  contract  to  be  executory,  and 
not  a  contract  to  refund  or  pay  the  dividend,  for  breach  pf 
which  indebitatus  atsumpnt  will  not  lie.  Cutler  i>B.  Powell,  6 
T.  R.  320.  SLPdtrsdxff^  418.  Cook  vt.  Munstone,  A.Bo$.  4*  Arff. 
351.  Leeds  r«.  Burrows,  XStEaU:^  1. 

Nor  does  the  declaration  s^lege  a  contract  to  refund  the  di- 
vidend, nor  any  consideration  suSici^t  to  raise  such  a  contract 
The  judgment  being  general,  if  any  one  count  was  bad,  the  jud^ 
ment  must  be  arrested.  6  T,  Rqk  691.  A  sale  of  the  supposed, 
profits  of  a  banlrdoesnot,  exvitaininif  inclose  an  agreement  to 
refund  them,  if  no  profits  are  made ;  nor  are  representations  of 
the  prospects  of  dividends  the  subjects  of  an  action. 

Mr.  Swann  and  Mr.  Key  for  the  defendant  in  error. 

After  the  decision  of  the  Court  below,  the  only  question  ini 
the  case  is,  what  was  the  agreement  of  the  parties.  It  was  a 
sale  of  stock  at  par,  and  of  the  dividends ;  and  the  defendant  in 
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error  did  not  get  the  diTidends  wbich  he  had  adimnced  to  the 
plaintiff  in  error,  and  there  was  an  implication  that  they  should 
be  repaid.  The  eTidence  was  contradictory,  and  was  proper  for 
the  jury. 

As  to  the  admission  of  parol  testimony  to  explain  written 
evidence,  it  is  an  established  principle,  that  the  acts  of  the  par* 
tics  at  the  time  of  the  making  of  the  contract  may  be  proved 
by  paroL  Many  cases  might  be  cited  to  establish  this  princi* 
ple^ 

As  to  the  breach  of  the  contract,  and  the  liability  of  the  plain- 
tiff ill  error,  the  jbooks  of  the  bank  show  that .  at  the  time  of 
the  sale  of  the  stock,  no  profits  were  made ;  the  plaintiff  in  er- 
ror having  been  president  of  the  bank,  knew  this,  and  he  knew 
that  the  three  per  cent*  beyond  the  par  value  of  tlic  stock  was 
an  'mdvanet,  and  must  be  repaidj  and  this  may  be  recovered  by 
indebitaMB  aasumptU. 

Mr.  Chief  lustice  Marshai.t.  delivered  the  opinion  of  the 
Court. — 

This  action  was  brought,  in  the  Circuit  Court  for  the  District 
of  Columbia,  by  Elisha  Riggs,  the  defendant  in  error,  to  re- 
cover back  a  sum  of  money  paid  on  ji  contract  for  the  purchase 
of  stock. 

The  declaration  contained  two  counts;  the  first. on  the  con- 
'  tract,  which  was  in  writing;  the  second  for  mohey  had  and  re- 
ceived by  the  defendant,  to  the  use  of  the  plaintiff. 

At  the  trial,  the  piaintiff  in  the  Circuit  Court,  offered  testi- 
mony to  prove  the  Contents  of  the  contract,  having  first  given 
notice  to  the  defendant  to  produce  the  duplicate  copy  which 
had  beei^  delivered  to  him,  when  it  was  executed,  and  made 
aii  afiidavit'that  the  copy  which  had  been  I'etained  by  himt 
was  either  destroyed  or  lost. 

The  secondary  evidence  was  admitted,  the  defendatit  In  the 
Circuit  Court  reserving  all  objections,  both  to  its  admissibility 
and  competency. 

The  firqt  count  in  the  declaration  states  a  conversation  be- 
tween  the  parties  on  the  15  th  of  May  1818,  cont^rning  the 
sale  of  the  stock,  which  the  said  John  Tayloe  held  in  the  Cen- 
tral Bank  of  Georgetown;  and  alleges,  that  it  was  then  and 
there  agreed,  that  the  said  John  should  sell  to  the  said  Eli- 
sha, the  stock  which'  he  held  in  the  said  bank,  amounting  to 
7642  shares  at  par;  and  further,  that  the  said  John  represented 
that  a  dividend  of  four  per  cent,  would  be  made  on  the  said 
stock,  at  the  ensuing  first  Monaay  in  July,  an^  insisted  that 
the  said  Elisha  should  advance  to  him,  in  addition  to  the  par 
value,  4K>  much  of  the  said  dividend  as  the  said  stock  had  al- 
ready earned,  which  according  to  a  calculation  then  made. 
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amounted  to  three  per  cent  The  declarttlon  further  mllefei, 
that  the  said  Eliaha,  confiding^  in  the  representational  of.  the 
said  Johtty  did  agfree  to  advance  the  supposed  earnings  of  the 
said  stock.  The  agreement  was  *^en  raduced  to  writingi  aUd 
signed  by  the  parties*  It  was  further  agreed,  that  the  said  Eli- 
sha  might  coimrm  or  annul  the  contract  in  days.  .  The 

declaration  further  statef,  that,  confiding  entirely  to  the  repre* 
sentations  of  the  said  John,  the  said  EBsha  did  agree  to  con- 
firm the  said  agreement^  and  did  agree  to  buy  the  said  stock, 
at  par  price,  i^d  to  advance  to  the  defendant  the  profits,  which 
the  stock  was  supposed  to  have  earned. 

The  declaration  then  charges,  that  the  stock  was  transferred| 
its  par  value  pidd,  and  the  additional  sum  of  tlflee  p^r  cent., 
its  supposed  earnings,  amounting  to  1902  dollars,  paid;  Th^ 
declaration  further  charges,  that  at  the  time  of  the  contract, 
the  bank  had  mad^  no  profit  op  which  a  dividend  could  be  de-. 
clared ;  and  that  it  was  not  <M>mpetent  for  the  said  bank,  on  the 
said  first  Monday  in  July,  then  next  following,  to  declare  any 
dividend ;  and,  that  in  fact  the  bank  did  not  declare  any  divi-' 
dend  on  the  said  stock,  of  which  the  said  dtfendant  had'  notice^ 
by  means  whereof  he  became  liable  and  bound  to  refund  tlie 
money  so  advanced,  for  the  supposed. earnings  of  the  said 
stock,  and  being  so  liable,  he  in  consideration  thereof  assum* 
ed,  8cc. 

WilHam  Hebb,  a  witness  produced  by  the  plaintifi*  below^ 
dei>08ed,  that  he  came  into  a  room  in  which  the  parties  Vere 
sitting,  when  ^le  said  Tayloe  inforqied  him,  that  the  said  Riggs 
was  aoout  to  purchase  his  stock,  and  he  requested  the* witness 
to  take  a  seat  and  be  an  evidence  to  the  contraect.  The  said 
Riggs  then  asked  the  said  Tayloe  what  were  his  terms  ?  He 
answered  that  he  would  take  pari;  with  the  dividend  which 
would.be  declared  at  theneixt  periodical  term,  which  he  thought 
would  be  four  per  cent.  Mr.  Riggs  said,  he  supposed  Mr.  Tayloe 
meant  only  the  interest  which  had  .accrued  at  that  time,  to 
which  Mr.  Tayloe  assented;  ^  calculation  wasohen  made,  and 
the  supposed  profit  estimated  at  three. per  cent.  The  plaintiff 
asked  .time  to  consult  his  friends,  and  said  he  would  take  the 
stock  on  the  terms  offered.  The  plaintiff,  at* the  request  of  the 
defendant,  drew  np  a  memorandum  of  the  agreement,  which 
was  read  over  hastily  id  the  presence  and  hearing  of  the  w\f.* 
ness*  It  was  copied^  signed,  and  attested  by  the  witness,  and 
each  party  took  one. 

He  understood,'  a  day  or  two  afterwards,  that  the  contract 
was  affirmed.  On  being  cross-^liainined,  the  witness  said  that 
he  did  not  recollect  whether  the  writtfen  contract  expressed 
that  par  was  to  be  paidfor  the  stock,  nor  that  any  advance  upon 
the  atock  was  speafied;  nor  does  he  recollect,  how  the  oontratt 
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w«8  exprestetL  But  his  impressign  and  belief  is,  that  the  uu- 
tlerstaDdin^  of  the  parties  was  that  three  per  cent,  was  to  be 
paid  upon  axonting^cy  tjiat,  the  next  dividend  amounted  to 
four  per  cent.,  and  that  the  written  contract  was  to  the  same 
effect. 

The  counsel  for  the  defendant  below,  objected  both  to  the 
admissibility  and  competency  of  this  testimony:  but  the  Court 
overruled  his  objections^  apd  permitted  it  to  go  to  ihe  jury. 
To  this  opinion  he  excepted. 

The  first  quesUon  to  be  considered,  is,  whether  parol  testi* 
mony,  could,  in  this  case,  be  let  in  to  prove  the  written  con- 
tract 

The  rule  of  law  is,  that  the  best  evidence  must  be  given  of 
which  the  nature  of  the  thing  is  capable ;  that  is,  that  no  evi- 
dence shall  be  received,  which  pi^esupposes  greater  evidence 
behind,  in  the  party's  possession  or  power.  The  withholding 
of  that  better  evidence,  raises  a  presumption,  that,  if  produced, 
it  might  not  operate  in  his  favour.  For  this  reason,  a  party 
who  is  in  possession  of  an  original  paper,  or  wlio  has  it  in  his 
power,  is  not  permitted  to  give  a  cop  y  in  evidence,  or  to  prove 
Its  contents. 

When,  therefore,  the  plaintiff  below  offered  to  prove  the  con- 
tents of  the  written  contract  on  which  this  suit  was  instituted, 
the  defendant  might  very  properly  require  the  contract  iuclf. 
It  was  itself  superior  evidence  of  its  contents,  to  any  thing  de- 
pending on  the  memory  of  b  ivitness.  It  was  once  in  his  pos- 
Kssion,  and  the  presumption  was  that  it  was  still  so.  It  was 
necessary  to  do  away  this  presumptiou,  or  the  secondary  evi- 
dence must  be  excluded^  How  is  it  to  be -done  away?  If  the 
loss  or  destruction  of  the  paper  can  be  proved  by  a  disinter- 
ested witness,  the  difficulty  is  at  once  removed..  But  papers  of 
this  description  ^nerally  remain  in  possession  .<)f  the  party 
himseff,  and  their  l6ss  ci^n  be  known  in  most  instances  only  to 
himself.  If  his  own  affidavit  qannot  be  received,  the  loss  pf  a 
written  contract,  the  contenu  of  which  are  well  known  ta 
others,  or  a  copy,  of  which  can  be  proved,  would  amount  to  a 
Complete  loss  <»  his  rights^  at  least  in  a  Court  of  Law.  The  ob« 
jection  to  receiving  the  affidavit  of  the  party  is,  that  na  man 
can  be  a  witness  in  his  own  cause.  This  is  undoubtedly  a 
sound  rule,  which  ought  never  to  be  violated.  But  many  col- 
lateral questions  arise  in  the  progress  of  a  cause,  to  which  the 
rule  does  not  apply.  Questions  which  do  not  involve  the  mat- 
ter in  controversy,  but  ..matter  which  is  auxUisry  to  the  trial, 
which  facilitate  the  preparation  for  it,  of  tea  depend  on  the  oath 
pf  the  party.  An  affidavit  to  the  materiality  of  a  witness,  for 
the  purpose  of  obtaining  a  continuance;  or  a  commission  to 
take  his  deposition,  or^  an  affidavit  of  his  inability  to  attend; 
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IS  usually  made  by  the  partyf  and  receiyed  withoat  obtecdoa* 
So,  affidavits  to  support  a  motion  for  a. new  trial  -are  ohen  re- 
ceived. These  eases,  and  others  of  the  same  character  which 
might  be  adduced,  show,  that  on  many  incidental  ^estions 
which  are  addressed  to  the  Court,  and  do  not  affect  the  issue 
to  be.tried  by  the  jufy,  the  affidavit  of  the  party  is  receiv^« 

The  testimony,  which  establishes  the  Ipsa  of  a  paper  is  ad- 
dressed to  the  Court,  and  does  not  relate  to  the  contents  of  the 
paper.  It  is  a  fact  which  may  be  itiaportant  as  letting  the  party 
u  to.  prove  the  justice  of  the.  cause,  but  does  not  itself  prove 
any  Uiing  in  th&  cause.  As  this  fact  is  generally  known  only 
to  the  party  himself,  there  would,  seem  to  be  a  necessity  for 
)«ceiving  his  affidavit  in  support  of  it. 

In  the  Courts  of  Common  Law  of  .England,  we  find 'some 
cases,  in  which  the  affid^it  of  a  party  has  been  received,  respect- 
ing collateral  facts  which  occur  in  the  progress  of  a  cause; 
.  and  in  Courts  of  Equity,  it  is  usual  when  la  biU  is  filed  to  set  up 
a  written  instrument  which  is  lost,  to  annex  &n  affidavit  to  the 
bill,  that  the  instrument  is  lost.  In  Forbes  v#.  Wale,  1  SirW. 
Bladt.  Rep.  532,  the  plaii^tiff  ofi^red  a  bond  in  evidence,  attest- 
ed by  two  witnesses,  on  proving  the  death  of  one  of  themj  but 
being  himself  exammed,  acknowledged  the  other  to  be  living* 
He  was  nonsuited.  It  cannot  be  doubted,  that  had  he  sworn 
the  other  subscribing  witness  was  dead;  he  would  have  been 
allowed  to  prove  the  bond.  In  Morrow  vt.  Sanndersi.  d  Moore^i 
Rep*  671,  the  plaintiff  was  permitted  to  have  access  to  a 
pa|>er  in  the  possession  of  the  opposite  party,  on  his  own  affi* 
davit  that  thel^  was  no  copy  or  counterpart,  in  his  possession, 
norhad  t&ere  ever  been  one  between  the  parties,  except  thatin 
possession  of  the  defendant  In  Jackson  vb*  Frier,  16  John.  193, 
the  Supreme  Court  of  New^York  indicated  the  opinion,  that 
secondary  evidence  jni'ght  be  admitted  to  prove  the  contents  of 
a  paper,  on  the  affidavit  of  the  party  to  its  loss.  Mr.  Chief  Jus- 
tice Spencer,  in  delivering  the  opinion  of  the  Court,  Quoted 
Oodbck^  193,  in  which  the  Court  refused  to  permit  the  deposi- 
tions of  wit^^sses  taken  in  a  &uit  between  the  same  parties,  no 
be  read,  unless  affidavit  be  made  that  the  witnesses  were  dead; 
and  also  Godbolt^  326,  in  which  the  Court  said^  that  if  the  party 
cannot  find  a  witness,  he  is  as  it  were  dead  unto  him;  and  his 
deposition,  in  an  English  Courts  in  a  cause  between  the  same 
parties,  may  be  allowed  to  be  read  to  the  jury,  sp  as  the  party 
make  oath  that  he  didlfb  endeavour  to  find  the  witness  but  that 
he  could  not 

In  the  former  decisions  in  this  cause;  9  WhMi.  483,  this  ques- 
tion was,  we  think,  substantially^  dttxugh  not  expressly  deter- 
mined. *"■* 

When  we  compare  the  mischief  to-be  apprehended  from  the 
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admission  of  secondary  proof,  on  the  -  affidayit  of  the  party, 
where. there  is  reason  to  believe  that  other  testimony  to  that 
fact  cannot  be  adduced,  with  the  mischief  to  «rise  from  the  ab- 
solute exclusion  of  such  an  affidavit,  we  think  the  views  of  jus- 
tice will  be  best  promoted  by  allowing  the  affidavit,  not  as  con- 
clusive evidence,  but  as  submitted  to  the  consideration  of  the 
Court,  to  be  weigh.ed  with  the  other  circumstances  of  tl^e  case, 
lu  the  case  before  the  Court,  it  is  not  probable  that  aQf.  other 
testimony  of  the  loss  of  the  paper  was  attainable;*  and  we  think, 
the  affidavit  of  the  party  laid  a  proper  foundation  for  the  ad- 
mission of  secondary  evidence.  Secondary  evidence  having 
been  properly  admitted,  and  the  transfer  of  the  stock  and  the 
payment  of  the  purchase  money  proved,  the  next  inquiry  is  in- 
to  its  competency,  to  establish  the  contract  stated  in  the  decla« 
ration. 

This  not  being  an  action  for  deceit  and  imposition,  but.on  a 
yrritten  contract,  tie  right  of  the  plaintiff  to  recover  is  measur- 
.  ed  precisely  by  that  contract,  .dnd  the  secondary  evidence  must 
prove  it  as  laid  in  the  declaradon.  The  conversation  which 
preceded  the  agreement  forma  no  part  of  it,  nor  are  the  propo- 
sitions or  representatioii3  which  were  made  at  the  time,  but 
net.  introduced  into  the  written  contract,  to  be  taken  into  view 
in  construing  the  instrument  itself.  Had  the  written  paper  been 
produced,  neither  party  could  have  b^en  permitted  to  show  hitf 
mducements  to  make  it,  or  tp  substitute  his  understanding  of 
it,  for  the  agreement  itself.     If  he  was  drawn  into  it  by  misre- 

{)resentation,  that  circnmstance  might  furnish  him  with  a  dif- 
erent  action,  but  cannot  affect  this. 

]3iscai'ding  the  representation  made  by  the  vendor  of  the  pro- 
fits of  his  stock,'  we  -  ar&  to  inquire  what  was  the  actual  agree- 
ment. The  declaration  states  a  parol  agreement  to  sell  and  pur- 
chase the  stock  at  pa^r  Biit  thisagreement  appears  not  to  have 
been  definitive,  since  a  sale  of  the  stock  woiild'^pass  it  in  its  tnen 
condition,  comprehending  the  diyidends  to  be  thereafter  de- 
clared upon  it^  The  parties  therefore  proceed  to  a  considera- 
tio)|  of  that  part  of  the  subject,  which  respects- the  profits;  and, 
after  cpncurrtng  in  the  opinion  ihat  the  3tock  was  worth  par, 
independent  of  theiiext  ensuing  dividend,  which  they  supposed 
would  b^  feiir  per  cent,  calculate  how  n^uch  of  this  siim  was  al- 
ready earned.  They  found  that  three  per  c^nt  was  the  propor- 
tion of  ^is  estimated  profit,  which  had  accrued  at  the  date  of 
the  sade.  The  whole  contract,  thus  completed,  was  reduced  to 
writing  and  signed  by  the  parties.'  It  is  a  contract  to  sell  all* 
the  bank  stock  of  the  vendor,*rating  the  tiock  itself  at  par,  and 
the  dividends  which  had  alr^dy  ac^Crued  thereon,  at  three  per 
cent.  No  stipulation  was  made  to  return  this  sum  of  three  per 
fiOiU  or  a  part  of  it,  if  no'  ^vidend  or  a  )ess  dividend  than  four 
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per  cent,  should  be  decIarecU  nor  to  add  to  the  sum,  if  a  larger 
dividend  should  be  declared  than  was  estimated  by  the  parties.  ' 

Does  the  testimony  offered  by  the  plaintiff  in  the  Circuit 
Court  proTe  this  contract  ? 

A  conversation  wa$  in  its  progress  between  the  parties  re-- 
specting  the  sale  and  purchase,  of  the  stock,  when  the  witness 
came  into  the  room,  and  was  requested  to  notice  their  agree- 
ment. Mr.  Riggs  then  asked^Mr.  Tayloe,  what  were  his  terms  ? 
Mr.  Tayioe  answered  thatheVonld  take  par,  with  the  dividends 
which  would  be  declared  at  the  next  periodical  term,  which  he 
supposed  would  be  four  per  cent  Four  per  cent,  was  assumed 
as  the  dividend  which  would  be  declared,-  and  three  per  cent* 
was  estimated  as  the  portion  of  that  dividend  which  had  alrea- 
dy acciMied.  ThU  proposition  was  accepted,  and  the  agrees 
roent  reduced  to  writing. 

If  the  declaration  counts  on  one  entire  x:ontract  for  the  sale 
of  the  stock,  including  the  dividend  upon  an  e$timate  of  the 
stock,  at  par,  and  the  approaching  dividend  at  four  per  cent.; 
the  testimony  supports  it:  if  the  declaration  counts  on  two  dis- 
tinct contracts,  entirely  independent  of  each  other,  this  part  of 
the  testimony  does  not.support  it.  The  witness  describes  a  sin- 
gle contract,  consisting,  it  is  true,  of  two  distinct  items,  but 
both  are  comprehended  in  the  same  agreement. 

On  being  cross-examined,  the  witness  shows  a  very  imper- 
fect recollection  of  the  contract  he  is  endeavouring  to  describe. 
He  does  not  recollect  that  par  was  to  be  paikl,  nor  that  «ny  ad;- 
vance  on  the  stock  wa«  specified  in  thi)  contract.  /But  his  im- 
pression and  belief  is,  that  three  per  cent  was  to  be  paid  upon 
a  contingency  that  the  next  dividend  amounted  to  four  per  cent. 
ai»d  that  the  written  contract  was  to  the  kame  eQect 

This  part  of  thi^  testimony  shows,  that  what  the  witness  had 
previously  said,  was  founded  on  his  recpllection  of  the  conversa- 
tion between  the  partiea  which  formed  the  verbal  agreement, 
not  on  his  recollection  of  the  writing  itself.  He  does  not  re- 
member the  terms  in  which  the  wcitten  contract  was  expressed ; 
nor  that  par  was  to  be  paid  for  the  stock;  nor  that  any  advance 
was  specified,  .He  beheves  that  the  written  contract  conform- 
ed to  the  verbal  agreement,  ^d  on  this  belief  is  founded  his 
impression,  th%t  the  .three  per  cent,  was  to  be  paid  on  a  contiu- 
geucy  that  the.next  dividend  should  mmount  to  four  per  cent 
Yet,  when  we  refer  to  his  d^cription  of  the  conversation  which 
constituted  the  v^bal  agreement,  ni9  part  of  the  consideration 
money  is  stipulated  to  be  paid  on  a  contingency. 

The  declaration  does  not  state  a  contingent  contract;  nor  is 
any  inference  to  be  drawn  a  ait  it  was  contingent,  from  any  part 
of  the  declaration,  unless  it  be  from  thc^  use  of  the  word  **ad-  ' 
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ranee,"  which  word,  or  any  other  equitaknt  to  it,  the  witness 
does  not  remember* 

When  a  written  contract  is  to  be  proved,  not  by  itself  but  by 
parol  testimony,  no  vague  uncertain  recollection  concerning  its 
stipulations  ought  to  supply  the  place  of  the  written  instrument 
itselfv  The  substance  or  the  agreement  ought  to  be  proved  sa* 
tisfactorily ;  and  if  that  cannot  be  done,  the  party  is  in  the  con- 
dition of  every  other  suitor  in  Court,  who  makes  a  claim  which 
he  cannot  support  When  parties  reduce  their  contract  to 
writing,  the  obligations  and  nehta  of  each  are  described,  and 
limited  by  the  instrument  itself.  The  safety  which  is  expect- 
ed from  them,  would  be  much  impaired,  if  they  could  be  esta- 
blished upon  uncertaui  and  vague  impressions  made  by  a  con- 
versation antecedent  to  the  reduction  of  the  agreement. 

A  part  of  the  tieatimony  came  out  on^e  cross  examina^on, 
which  serves  to  show  on  what  uncertain  ground  the  belief  of 
the  witness  was  founded,  that  the  three  per  cent  depended  on 
the  contingency*  that  the  next  dividend  should  amount  to  four 
per  cent  Ho  was  asked,  whether  the  writing  was,  as  deposed 
by  another  witness,  in  these  terms,  or  in  terms  to  this  effect: 
**  I  bind  myself  to  receive  at  any  time  within  three  days,  three 
per  cent  advance  upon  toy  stock  in  the  Central  Bank  of 
Georgetown  and  Wauiington^"  He  answered  that  the  writing, 
as  recollected  by  hiiny  was  the  reverjie  of  the  terms  aboye4>ro* 

Sounded,  inasnauch  as  the  writingdescribed  by  hiih  boulid  the 
efendantto  transfer- the  stopk.  This  ainsirer  would  indicate, 
that  the  written  contract  bound  the  vendor  to  transfer  his 
stocky  at  any  time  within  three  dajrs,,  at  three  per  cent  ad- 
vance. 

Upon  the  most  attentive  comparison  we  can  make  of  the  tes- 
thnony  given  by  Hebb,  with  the  contract  stated  in  the  declara- 
tion, we  think  that  his  evidence  does  not  support  the  contpict 
as  laid,  and  was  therefore  not  competoit  to  sustain  the  first 
count 

The  second  count,  for  money  had  and  received.  Is  not  sup- 
ported by  any  express  promise  to  refund  the  money  supposed 
to  be  advanced  on  account  of  the  dividendi,  if  less  than  four 
per  cent  should  be  declared,  or  if  no  dividend  should  \ft 
made.  It  rests  on  the  promise  which  the  law  implies,  where 
the  consideration  totally  fails.  If  the  written  contract  compre- 
hended the  dividend,  with  the  stock  itself,  so  that  an  advance 
of  three  per  cent  was  given  for  the  wKple,  the  circuAistancc 
that  this  entire  agreement  Was  founded  on  a  calculation  of  the 
sepai^ate  value  of  the  distinct  parts,  which  were  the  subject  of 
it,  would  not  entitle  the  purchaser  to  recover  upon  this  count 
because  the  consideration  would  not  totally  fail.  Could  the  con- 
tract for  the  divid(mds  be  considered  as  entirely  distinct  from 
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that  for  tne  stock  itself?  The  Court  is  not  prepared  to  say,  that 
a  mere  speculative  bargain,  where  the  parties  know  that  they 
are  treating  for  a  thing  of  uncertain  value,  which  depends  on 
unknown  contingencies,  and  may  greatly  exceed  their  estimate, 
or  may  be  nothing;  where  the  purchaser  knows  that  he  buys  a 
chance,  as  a  lottery  ticket;  is  a  bargain  on  which  the  law  will 
raise  a  promise  to  refund  the  purchase  money,  if  the  tohsidw- 
ation  should  fail  It  is  therefore  the  opinion  of  the  Court,  that 
the  testimony  does  not  show  a  contract  which  supports  the  se- 
cond count. 

The  defendant  in  the  Circuit  Court  then  gave  evidence  to  the 
jury,  tending  to  prove  that  th<i  contract  ^was  a  mere  purchase 
of  stock,  at  an  advance  of  three  per  cenb;  and  then  moved  the 
Court  to  instruct  the  jury,- ^*  that  the  evidence  given  by  the 
plaintiff,  either  taken  by  itself,  or  in  connexion  with  that  of 
the  defemtantf  is  not  competent  and  sufficient  to  be  left  to  the 
jury,  as  evidence  that  the  said  written  contract  continued  to  be 
executory  after  the  transfer  of  the  stock  by  the  defendant  to 
the  plaintiff,  and  the  payment  therefore  by  the  plaintiff^  as  sut- 
ed  by  the  plaintiff's  evidence;  nor^  that  it  contained  any  stipu- 
lation or  condition,,  that  the  three  per  cent,  advance  on  the 
said  stock,  was  paid  or  agreed  to  be  paid  by  the  plaintiff  on 
a  contingency  tnat  the  next  dividend  amounted  to  four  per 
cent. ;  or  that  the  defendant  should  refund,  to  the  plaintiff,  the 
three  per  cent,  advance  upon  the  par  value  of  the  stock  paid 
l>y  the  plaintiff,  as  aforesaid,  in  the  event  of  there  being  no 
dividend  declared  upon  such  stock,  at  the  then  next  ensuing 
regular  period  for  declaring  such  dividend.  The  Court  refused 
to  give  this  instruction,  as  prayed,  being  of  opinion,  that  so 
much  of  the  said  contract  as  relates  to  the  advance  of  the 
three  per  cent,  portion  of  the  dividend,' is  executory,  in  so  far 
as  regarded  the  implied  aasumprit  of  the  defendant  to  refund 
the  said  three  per  cent-  advance,'in  the' event  of  theiy  being  no 
dividend  on  the  said  dividend, day."' 

It  is  probable  that  the  Circuit  Court  might  not  have  intend- 
ed to  express  an  opinion  respecting  the  effect  of  the  testimony 
laid  before  the  jury,  but  we  think  such,  an  opinion  is  expressed* 
The  Court  declares  that  so  much  of  the  said  contract  aa  relates 
to  the  advance  of  the  three  per  cent,  portion  of  the  dividend,  is 
executory^  Jin  so  far  as  it  regarded  tht  implied  anumpnt  xii  tht 
defendant  to  refund,  Sec 

These  words,  we  think,  determine  that  the  testimony  esta- 
blished this  implied  aammprit.  On  the  question  whether  such 
a  contract  was  proved  as  did  raise  this  OBSumptiU  there  was, 
undoubtedly,  much  conflicting  testimony,  and  the  Court  erred, 
as  we  think,  in  declaring  that  opinion  to  the  jurv. 

After  several  proceedings  in  Court,  which  it  is  unnecessary 
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to  mention,  m  they  do  not  ^materially  affect  tlie  merits  of  the 
cause,  the  plaintiff  prayed  the  Court  to  instruct  the  jury,  that 
if  from  the  whole  evidence  the  jury  should  be  of  opinion,  that 
the  defendant  in  his  written  contract,  did  agree  to  sell  his  stock 
at  par,  and  to  take  the  earnings  which  the  said  stock  had  made 
in  lieu  of  the  dividend,  which  he  stated  and  represented  would 
l)e  declared  at  the  next  dividend  day;  and  if  the  jury  should  be 
fsurther  of  th^  opinion,  that  the  plaintiff  did  actually  advance  to 
the  defendant  the  amount  of , the  saiil  supposed  earnings  of  the 
stock,  under  a  belief  created  by  the  denetidiMic,  ihat  such  divi- 
dend would  be  made,  that  then  the  plaintjff  would  be  entitled 
to  recover  back  the  mbney  so  paid-  under  such  mistaken  im- 
pression, if  the  |ury  should  find  from  the  evid^pe  that  there 
wasno  s,uch  dividend. declared V  and  thal^the  said  stock liad  not 
at  the  time  of  the  said  icontract,  earned  any  such  supposed  in- 
terest or  dividend. 

This  instruction  was  ultimately  given  by  the  Court.  In  dis-^ 
cussing  its  correctness-  it  is  necessary  to  recoUect  that  this  is 
an  action  on  a  written  conti'act,  not  for  deceit  or  misrepresenta- 
tion in  making  that  contract.  The  inquiry  then. is,  what  was 
the  contract  ?  Not  how  it  was  obtained.  Tbe.  rdpresentation 
then  of  the  seller  respecting  the  n^JU  dividend,  and  the  belief 
of  the  purchaseJt,  may  be  discarded,  from  ^e  case;  and  our 
attention  must  be  confined  to  the  contract  as  stated  in  the  prayer 
of  counsel.  The  jurv  were  instructed  to  find  for  the  plaintiff,  if 
they  were  satisfied  froni  the-evidence4hat  tbtf  defendant  in  his 
written  contract  agreed  to  sell  his  stock  at  par ;  and  to  take 
the  earnings  which  the  said  stock  had  made,  in  lieu  of  the  di- 
vidend, to  be  declared  at  the  next  dividend  day;  and  if  they 
should  also  be  satisfied  that  the  plaintiff  did  actuaUy  advance  to 
the  defendant  the  amount  of  the  said  supposed  eai'nings  of  the 
stock,  under  a  belief  that  such,  dividend' would  be  made.  .  This 
instruction,  when  given  jon  the  naked  contract  stripped  of  that 
alleged  misrepresentation  which  forms  no  part  of  it,  cannot,  we 
think,  be  supported. 

We  ace  therefore  of  opinion,  that  there  is  error  in.ibe  pro- 
ceedings of  the  Cir.cuit  Court,,  and  that  the  judgment  ought  to 
be  reversed,  and  the  cause  remanded  to  the  Circuit  Court,  with 
directions  to  set  aside  the  verdict  and  award  a  vmre  fadof.  d& 
novo. 

This  cause  came  on, .  kc  on  xonsideratiou  whereoj^  This 
Court  is  of  opinion  that  there  iserti-oxln  the  several  instructions 
given  by  the .  Ciroiiit  Court  to  the  jury,  in  this,  thtit  the  said 
Court  instr\4cted  the  jury  that  the  evidence  given  by  the  plain-^ 
.  tiff  in  that  Court,,  was  competent  to  support  both  fyt  first  and 
second  counts  in  the  declaration:  and  slsuin  this,  that  the  said 
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Court  instructed  the  jury,  that  so  much  of  the  said  contract  as 
relates  to  the  advance  of  the  three  per  cent.  poi*tion  of  the  divi- 
dend  ia  executory,  in  so  far  as  regarded  the  implied  OM^umpdU 
of  the  defendant  to  refund  the  siaid  three  per  cent,  advance,  in 
the  event  of  there  heing  no  dividend  on  the  said  dividend  day; 
and  alsQ  iathis,  that  the  said  Court  instructed  the  jury  to  fipd  for 
the  plaintiff,  if  they  should  be  satisfied  from  the  evidence  that 
the  defendant  in.  his  written  contract  agreed  to  sell  his  stock 
at  par,  and  to  take  the  earnings  which^the  said  ^tock  had  made 
in  lieu  of  the  dividend  to  be.  declared  at  the  next  dividend  day, 
and  that  in  iact  no.  dividends  were  made.  Wherefore  it  is  con- 
sidered and  adjudged  by  this  Court,  that  the  said  judgment  be, 
im^  ^^  same  is  iiereby  reversed  and  annulled,  and  that  the 
cause  be  remanded  to  the  Circuit  Court,  with  directions  to 
award  a  vemre^  facias  th  novo^  and  to  take  other  proceedings 
.  according  to  law. 
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Humphrey  Fullbrtok,  Johw  Carltslc,  and  John  Waddle, 
Plaintiffs  in  Error,  vs.  The  President,  Directors  and 
-     Company  of  the  Bank  or  the  United  States,  Defend- 
ants in  Error. 

The  state  of  Ohio,  not  b»ving^  been  admitted  into  the  Union  until  1803,  the 
Act  of  Congress  passed  May  8th  1792,  which  is  expressly  confined  in  it* 
operations  to  the  day  t>f  its  pasaaj^,  in  adopting-  the  practice  of  the  atate 
Courts  into  the  Courts  of  the  United  8tatea»  cmild  haTe  no  opcfation  in 
that  state ;  but  the  District  Court  of  the  United  SUtes»  establilhed  in  that 
state  in  1803,  was  vested  with  all  the  powers  and  jViria^ction  of  the.  Dis- 
trict Court  of  Keniucky,  which  exercised  liill  Circuit  Court  jurisdic6on» 
with  power  to  create  a  practice  for  its  own  government.  The  District 
Court  of  Ohio  did  not  create  a  system  for  itself,  but  finding  one  estaUiah- 
ed  in  th^  state,  in  the  troe  spirit  of  the  policy  pursued  by  the  United 
States,  proceeded  to  administer  justice  aecording  to  the  practice  of  the 
state  Courts,  and  by  a  single  rule  adopted  tbe  state  system  of  practice. 
When  in  1807,  the  seventh  Circuit  waa  established,  the  judge  aasiffned  to 
that  Circuit,  found  the  practice  of  the  state  adopted,  in  &ct,  into  the  Cir- 
cuit Court  of  tile  United  States,  and  the  same  has  since,  so  fiu  as  it  was 
found  practicable  and  convenient,  by  a  uniform  understanding,  been  pur- 
sued without  any  positiTe  rule  upon  the  subject.  {612} 

The  Act  of  I8th  February,  1830,  relative  to  proceedings  ^nunst  parties  to 
promissory  notes,  was  a  very  wise,  and  benevolent  law,  and  its  saiutaiy  d^ 
fects  produced  its  immediate  adoption  into  the  practice  of  the  Courts  of 
the  United  Stat^  and  the  suits  have  in  many  instances  been  prosecuted 
under  it   {613} 

It  will  not  be  contended,  that  tbe  practice  of  a  Court  can  only  be  sustained 
by  written  rulc^  nor  that  a  party  pursuine  a  form  or  mode  of  proceeding, 
sanctioned  by  the  most  solemn  AcU  of  the  Court  through  thcL  course  of 
yiars,  is  to  be  surprised  and  turned  out  of  Court,  upon  a  ground  which  has 
no  bearing  upon  the  merits.  Written  rules  are  unquestionably  to  be  pre- 
ferred, because  of  their  certainty  ;  but  there  can  be  no  want  of  certainty, 
wherr  long  acquiescence  has  established  it  to  be  the  law  of  the  Court,  thlat 
tbe  s\".;e  pmctice  shall  be  their  practioe,  as  fin*  ss  they  have  the  means  of 
carrying  it  into  effect,  or  until  deviated  from  by  positive  rules  of  their  own 
making..  {613 { 

The  course  of  prudence  and  duty  in  judicial  proceedings  in  the  United 
Styles,  when  cases  of  difficult  distribution  as  to  power  and  right  present 
themselves,  is  to  yield  rather  th^n  encnxwch.  The  duty  js  reciprocal,  and 
will  no  doubt  be  met  in  the  spirit  of  moderation  tind  comity.  In  the  con-, 
fiicts  of  power  and  opinion,  inseparable  from  our  verv  peculiar  relatiotn, 
cases  may  occur  in  which  the  maintenance  of  principles,  and  the  adminis- 
tration of  jusiice,  according  to  its  innate  and  mseparable  attributes,  may 
require  a  different  course ;  and  when  such  cases  do  occur,  our  Courts 
must  do  their  duty ;  but  until  then,  it  is  administering  justice  in  the  Spi- 
rit of  tlie  Constitution,  to  confoi-m  as  nearly  as  possible,  to  the  administim- 
tion  of  justice  in  the  Courts  of  the  several  states.  {614} 

Although  the*  Act  of  the  legislature  of  Ohio  regelating  the  mode  of  pn>- 
ceeduig  in  actions  on  pramiasory  notes,  wss  passed  after  tbe  ftiskiog  of 
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the  note  upon  which  this  action  was  broo^  ;ret  the  CSrcnit  Cowt  of  the 
Umted  Statoi  for  the  distnot  of  Ohio^  havin;  incorporated  the  action  un- 
der that  statute^  with  afl  its  incidents^  into  its  course  of  practice,  and 
having  full  power  by  kw  to  adopt  it,  there  does  not  app^  any  knl  oh> 
jection  to  itk  doing  so,  iii  the  prosecution  of  the  tyti^m  under  which  it 
has  always  acted.  {615} 
Modem  decisions  sro  to  establish,  that  if  a  note  be  at  the  place  where  it  is 
payable,  on  the  day  it  ftils  due,  the  eiuis  of  proving  payment  fidb  upon 
the  parties  who  are  liable  to  pay  it  <  and  the  instructions  of  the  Circuit 
Court,  in  this  case,  were  more  favouiable  to  the  parties  to  the  note,  where 
the  Court  said,  upon  the  sufficiency  of  the  denuind,  that  on  an  article  or  a 
note  made  payable  at  a  particular  bank,  it  is  sufficient  to  show  that  the 
note  had  been  discountea,and  become  the  property  of  the  bank,  and  that 
it  w«s  in  the  bank,  and  not  paid.when  at  maturity.  {616} 

THIS  was  a  writ  of  error  brought  to  reverse  a  judgment  ren« 
dered  in  the  Circuit  Court  of  the  United  Sutes,  f6r  the  District 
of  Ohio,  in  favour  of  the  Bank  of  the  United  States,  the  present 
defendants  in  error.  The  declaration  contains  a  common  count 
for  money  lent  and  advanced.  The  plea  is  non  auumpaerunt 
There  is  another  plea  of  nan  iunmipn^,  filed  by  H.  FuUerton 
alone,  and  under  it,  a  notice,  that  he  will  off-set  a  large  sum 
of  moneys  £5957  S5|,  due  by  the  bank  to  the  said  FuUerton, 
being  the  aveila  of  a  certain  note  (the  note  on  wl^ch  the  action 
was  broug^t)  which  was  discounted  by  the  said  FuUerton  at 
the  office  of  discount  and  deposit  in  Cincinnati,  and  the  pro- 
ceeds of  which  he  had  never  checked  out.  There  is  another 
lioticeof  Dff-set  by  all  the  defendants— that  the  plaintiffs  are  in- 
debted to  the  defendant  FuUerton,  in  a  large  sum  of  money, 
{$5000— being  the  avails  of  a  certain  promissory  note  (the  note 
on  which  pfaintilPs  action  is  founded)  which  has  never. been 
paid  hj  the  bank  to  FuUerton,  or  received  by  him,  but  retained 
by  the  plaintiffs;  and  FuUerton  applies  the  same,  byway  of 
discharge  and  8et-<^  to  the  said  note  made  to  plaintiffs.  The 
cause  was  tried  by  a  jury;  and,  on  the  irial,  the  plaintiff  exhi* 
bited  in  evidence,  a  certain  note,  a  copy  of  which- follows : 

84000.  Gnemnaiiy  Ikhruary  1,  1820. 

Sixty  days  after  date,  I  promise  to  pay  John  Carlisle,  or 
order,  at  the  office  of  discouut  and  deposit  of  the  Bank  of  the 
United  States  at  Cincinnati,  four  thousand  dollars,  for  yalue 
reqeived. 

(Signed)  Isaac  Cook. 

Endorsed— JbAn  CarUsU,  John  Waddle^  Hwr^krejf  Fttlterlqn, 

Isaac  Cook,  the  drawer  of  the  note,  died  pending  the  suit, 
and  before  the  trial.  To  the  introduction  of  this  note  in  evi- 
dence the  defendants  objected,  as  evidence  of  a  several  contract 
of  tbe- drawers  and  each  one  of  the  endorsers,  and  not  of  any 
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joint  undertaking  or  liability  of  the  defendant^.  This  objection 
was  overruled  by  the  Court,  and  the  note  permitted  to  be  read 
in  evidence,  under  the  eighth  section  of  the  Act  of  the  Oeno^al 
Assembly  of  Ohio,  entitled,  <<An  Act  to  regulate  judicial  pro- 
ceeding^ where  banks  and  bankers  are  parties,  and  prohibit 
the  issuing  bank  bills  of  a  certain  description,*'  passed  13Ui 
f  ebruary,  18dO;  to  which  decision  of  the  Court  the  defoidants 
excepted. 

The  eighth  section  of  the  Act  provides;  *<That  wh^  any 
sum  of  money  due  and  owing  to  any  bank  or  ba^er  shall  be 
secured  by  endorsements  on  the  bill,  note,  or  obligation  for  the 
same,  it  shall  be  lawful  fot  such  bank  or  banker  to  bring  &  jbbit 
action  against  all  the  daawers  or  endorsers,  in  which  action 
the  plaintiff  or  plaintiffs  may  dtelare  against  the  defendants 
jointly  for  money  lent  and  advanced^  and  may  obtain  a  joint  judg» 
ment  and  execution  for  the  amount  jfbund  to  be  due;  and  each 
defendant  may  make  the '  same  separate  defence  against  such 
action,  either  by  plea  or  upon  trial,  that  he  could  have  miade 
against  a  separate  action;  and  if  in  the  tase  herdn  protid^ 
for,  the  bank  or  banker  shall  institute  separate  action  agniist 
drawers  and  endorsers,  such. bank  or  bankers  shall  recover  no 
costs.  Prmndedabvaijfa^  that  in  all  suits  or  actions  prosecuted  by  a 
bank  or  banker,  or  persons  dimming  as  their  a)»ignees  or  lin* 
der  them  in  any  way  for  their  use  6f  benefit,^  the  sheritf  up<m 
any  execution'  in  his  hands  in  favour  of  such  bank  or,  banker, 
thejr  or  his  assignee  as  afbt^aid,  shall  receive  the  note  or 
notes  of  such  bank  ot  banker,  from  the  defendant  in  discharge 
of  the  judgm^t;  and  if  such  bank  or  banker,  their  or  his  as- 
signee Of  other  person  suing  in  trust  for  the  use  of  such  bank  6r 
banker,  shall  refuse  to  receive  such  npte  from  the  sheriff,  the 
sheriff  shall  hot  be  liable  to  any  proceedings  whatevier  at.  the 
suit,  or  upon  the  comphdnt  of  the  bank  or  banker,  their  or  l^a 
assignee  as  aforesaid." 

lihe  facts  of  the  case,  so  far  as  they  were  considered  as  im- 
portant tg  the  decision  of  the  Court,  are  fully  stated  in  the  opi< 
nion  delivered  by  Mr.  Justice  Jphnson. 

The  case  was  argued  for  the  pluntiffs  in  error  by  Mr.  Leo- 
nard,and  by  Mr.  Sergeant  for  the  defendants. 

The  counsel  for  the  plaintiff  made  the  following  poinu  >— 

1.  The  Circuit  Court  erred  in  admitting  the  note  in  evi- 
dence under  the  mon^y  counts  in  the  declaration,  for  if  the  sta- 
tute of  Ohio  could  be  used  as  authority  for  the  form  of  action, 
the  death  of  one  of  the  parties,  during  the  suit,  determined  the 
right  to  proceed  under  that  statute. 

2.  The  sutute  of  Ohio,  regulating  the  practice  of  the  sta^ 
IS  not  obligatory   as  to  the  practice  or  the  Courts   of  the 
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(Ftftotoo  et  bL  it.  ne  BmI:  «r<)ie  OnitodAilci.) 

United  Sunetf^iidtlietUtiite of  IddiFetoiary  1880^  was  p«M- 
•drafter  themaluiig  of  the  note iMi  which  thismctibn  isibunded. 

a.  There  waa  no  proof  of  demand  of  payment  of  the  note, 
and  the  endortera  on  the  ntfte  wetre  discharged  hf  thii  omis- 
sion, and  by  the  course  the  hank  adopted,  m  reference  to  the 
note  after  ita  non^yipefliby  the  drawer. 

4.  The  notice  of  the  non-payment  was  not  given  in  time  to 
the  endorsers. 

Leonard  insisted  the  Court  erred  in  admittiiig  the  note  in 
endence^^  under  the  money  coiuits.  The  nutate  of  Ohio,  au- 
thorizes Joi^  lu:ti(mn  against  >*|A  the  drawers,  or  eodbrsers.*' 
StStvoL  OhiplMW^  p^  561.  Tins  action  was  instituted,  againit 
thedraweraand  endorsers,  and  the  drawer  dkd  before  tiiaL 
Although  disjunctivea  are  aomet^inea  construed  conjunctiTC- 
ly,  jet  no  case^ould  be  cited,  in  which  it  had  been  hdd^that  a 
disjunctive  might  be  CgnMrned  coqjunctiveljr.  fit  om  time,  and, 
at  cmthery  agreeably  to  ili  literal  aignifi^cation.  The  statute 
beine  in  deropfation  of  the  principles  of  the  common  law,  au- 
thorizing a  joint  aMon  agiunstaeveral  persons,  on  several  dis- 
tinct  and  dissimilar  contracts^. wiss  wMdiubm  jwU,  and,  lifter 
the  death  of  th^  drawer,  no  aui^tCouW  be  institttted'orpr^Mecut^  • 
under  it.  This  coQati*ttCtion  waa  fortified  by  anotlrer  law  of 
Ohio,  requirmg  the  propierty  of  the  principal  to  be  exhaust- 
ed before  that  of  the  sieooity  is  made  liable;^  which  waa  hf4c| 
to  apply  isa  between  dribW6ra  and  endorsera  on  accommodation 
nptes. 

8.  The  bill-  of  exceptions,  distinctly  raisf^  the  questtoo, 
whether  tJie  aUitutes  oi  Ohio  reffuladne  the.  state  priN:tice, 
are  obiigailoryf  m  froffia^  on  tfie  Umted  States'  Courts. 
There  is  no  evidence  in  the  iccor^  that  the  state  practice  waa 
ever  adopted  by  the  Courts  and  ^^iHe  n^n  was  permitted  to  be 
read  in  evidence,  under  the  AoCof  Ohio."  See  Wayman  aiid 
another  «#..  Soothard^^  and  another,  l<)/ir^kifltf.  1*  Admitting^ 
t&rCircuit.<kmrt  migfat,  under  th^  authority  to  establish. it^ 
practi<ce,  adopt  bywrittenTules^  or  otherwise,  the  prasticein 
existence  at  the  time  of  the  act  of  adoption  in  the  sute  Courts, 
the  Court  was  not  empowered  to  incorporate  into  its  practice 
by  «ne  Act  of  /^reifMbltve  r^latloil,  whatever  mig:ht  be  the 
Juhire  practice  of  the  sta^  Courts;  This  would  be  not  to  ex- 
ercise the  Judicial  function^  intrusted  to  the  Court— but  to 
transfer  ihe'm  to  the  stat^  authorities.  An.  Act  of  Congrefs 
adopting  the  state  practice  in  e:(istence  at  the  time  of  its  paih 
sage,  is  valid ;  but  an  Act  prescribing  such  rules  of  practice  sis 
the  itate  legislatures  migiuin  future  enact,'  would  be  uncon- 
stitutional, as  ijt  would  trahsfer  to  the  states,  the  powers  vest- 
ed hj  the  Constitution  in  Congress.  If,  then,  the  Cauft  could 
not;  in  the  acHve  exercise  of  Its  powers,  establish  the  future 
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(nUkrtai  d  aL  «i.  TImi  BMik  «rthe  VriU  Sfifei.) 
8Ute  practicfe,-iniich  leM  could  thiiMMfM  acqtiiescence  of  the 
Comi%  in  laws  loid  rules  of  pncdcc  enacted  from  time  to 
time  hf  tlie  state,  estubl^sh'  it  as  a  JkmdmnimiUd*  sud  eofiftifte- 
Harnd  rule  that  future  state  regulations  should  thereby  become 
a  part  of  the  Circuit  Court  practice.  In  the  present  instance, 
the  statute  had  nerer  received  the  ekpress  sanction  of  the 
Court,  was  introduced  and  followed  up  bf  the  United  States 
Bank  alone,  had  nerer  been  contested,  and  always  used  9iA 
rilenHo. 

The  Act  of  Ohio  was  not  passed  until  after  the  hote  was 
discounted;  The  Act  esublished  k  rule  of  property,  construe* 
tion  or  evidence,  rather  than  a  rule  of  practice,  and  therefore 
could  not  be  applied  to  a  contract  entered  into  before  its  pas* 
sagfe.  It  was  such  a  rule,  as  is  referred  to  in  94  seeL  ML  Aeif 
Omied^States,  chap.  fiO. 

In  ^eral  a  demand  ia  necessary  on  the  drawei»to  charge 
the  endorser.  It  may  be  dispensed  with  when  the  note  is  pay- 
able at  the  holders;  and  its  place  supplied  by  prbo(  that  the 
holder  was  present,  ready  to  receive  paymeiit)  and  the  account 
of  the  dmwer  inspected,  and  no  credit  found  in -his  fatour. 
United  States  Bank  vf.  ^niith,  and  the  caaee  there  cited,  II 
WheaL  171.  This  is  the  Enfflish  rule,  S  JZ  iXfaldL  50%  and 
this  Court  has  strongly  intimated  sn  <4>b^i<'B.  ^  ftyour  of  lbs 
correctness.  No  case—not  the  cases  in  MtM.  ibp.,  cited  II 
fFheaL  171,  go  the  length  to  waive  proof  that  the  holder  was 
present  at  the  time  and  place  ready  to  receive  payment.  The 
charge  ^  the  Court  did  not  come  iip  to  the  rule. .  ^*  If  die  jury 
were  9att8fiedj  from  the  eridence  the  note 'was  in  bank,  and  not 
paid  when  it  came  to  fiuOwUy^*  the  record  purports  to  coUtaiii 
all  the  evidence  in  the  case,  and  none  was  debited  bf  the  non* 
payment  of  the  note.  Agreeably  to'  the  charee,  it-  would  be 
sufficient  for  the  plaintiffs  to  prove  the  note  in  bank,  at  its  ma- 
turity, without  any  proof  that  it  was  Uten  unpaid ;  because  there 
was  no  proof  of  the  nov-paymeht  of  the  note  in  the  case;  and 
bend^Sj  proof  ought  not  to  be  required  of  a  negfative,  Aai  the 
note  was  unfisUL  Indeed  it  is  impossible  tp  give  positive  proof 
of  non-payment.  In  this  case,  as  in  all  other  cases  whatsoever, 
the  jury  must  be  satisfied  that  the  note  was  unpaid,  when  it 
came  to  maturity,  or  render  a  verdict  for  the  defendant  Of 
this  they  would  be  satisfied,  without  positive  p'roof.  Non-pay- 
ment is  presumed,  until  payment  is  proven,  u,  therefore,  the 
jury  were'  satisfied  the  note  waa  in  bank,  unpaid,  when  it 
came  to  maturity,  a  verdict  should  not  have  been  passed  for 
the  plaintiffs,  unless  thef  were  also  satisfied  a  demand  hsd  been 
made,  or  excused,  or  dispehsed  with.  The  non-payment  might 
have  grown  out  of  the  absence  of  the  holder,  at  the  time  and 
place  limited  for  the  payment  To  charge  an  endorser,  affirma- 
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(FoBefton  et  «L  M.  TLj  Biak  ofdie  Uniled  Stetea;) 
five  proof  mutt  be  exhilnted  of  a  demuid,  or  of  facts  softcient 
to  excuse  or  dispense  with  it.  All  the  books  say  this,  and  none 
assert  that  proof  of  a  note's  being  in  bank,  and  unpaid  at  its  ma- 
turity, is  such  excuse  or  dispensation;  much  less  that. the  pre- 
sumption of  non-payment,  from  the  absence  of  proof  of  payment, 
supersedes  its  necessity,  mnd  supplies  its  place*  The  doctrine  of 
the  charg;e<  when  analyxed  to  itt  last  result,  and  applied  to  the 
evidence  in  the  case,  is,  that  proof  the  note  was  in  bank 
when  it  came  to  matucity,  will  charg<b  the  endorser;,  and  this 
without  a  demand,  or  the  evidence  of  any  facts  supplying  or 
excusing  its  want 

The  jury  should  have  been  instructed^*  they  must  be -satis- 
fied by  affirmative  proof  the  notice  wa*  put  in  the  post-office, 
on  the  day  after  the  demand,  in  season  to  go  by  the  mail  next 
succeeding  the  day  of  demuid..  Proof  barely,  that  it  ^as  put 
in  the  post-office  on  that  day,  without  affinnative  proof  it  was 
there  in  ceason  to  go  by  the  next  post,  was  insufficient*  Lenox 
OS.  Roberts,  2  fFhetiL  373.  In  Darbyshire  v$.  Parker,.  6  Eattf  S, 
Lord  EUenborough  says  the  rule  as  laid  down  origtnaUy  in 
Marina,  is,  the  notice  must  be  sent  by  the  next  post.  In  one 
word,  it  is  the  next  post,  and  not  AetlMtf  dav.  Due  diligence 
consists  in  placing  the  notice  in  the  office  betore  the  post  next 
after  the  last  day  of  grace  leavea«4own— and  not  in  placing  it 
there,  on  the  <wy  next  after  the  Umt  day.  of  grace.  This,  al- 
though on  the  next  dioy,"  might  not  lie  in  tim^  for  the  next 
mail;  and  due  diligence  must  be /proven,  affirmatively,  by  |the 
plaintifis.  The  record  shows  the  plailitifis  did  prove  the  notice 
was  put  in  the  office  on  the  next  day,  but  not  whether  in  season 
fof  the  next  mail;  the  record  likewise  shows  they  did  not  at- 
tempt to^prove  this,  as  it  professes  to  contain  all  the  evidence  ex- 
hibited on  the  trtaL 

He  then  went  into  a  minute  examination  of  the  instructions 
asked,  and  charge  given,  coniparing  theni  with  the  testimony; 
to  show  the  Coitrt  erred  in  the  instructions  refused,  and  those 
^ven,  relative  to  the  discount  of  the  note,  and  the  application 
of  its  proceeds,  if  «  discount  was  made. 

For  the  defendants  in  error,  it  was  argued  by  Mr.  Sergeant, 
upon  the  first  bill  of  exceptions;— that  the  provision  of  the  Act 
or  the  state  of  Ohio,  ihust  be  regarded  either  as  a  ^^law  of  the 
state,"  furnishing  a  **rttle  of  decision"  under  the  S4th  section 
of  the  Judiciary  Act  of  1789,  or  as  a  mere  rule  of  practice.  He 
would  not  say  it  Was  of  the  former  description,  thoueh  that 
position  would  perhaps  be  supported  by  the  authority  of  3  Dafi. 
344,  and  3  BaH  425..  It  might  be  deemed  in  .effect  an  enactment, 
that  quofld  hoc  the  contract  should  be  considered  a  joint  con- 
tract^ for  the  purpose  of  remedy.  In.  Pennsylvania,  where  there 
is  no  Court  or  Chancery,  ejectment  may. be  maintained  upon  an 
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equitable  titlp.  Not  that  an  equitable  title  is  a  legal  title,  ia 
general-,  but  only  that  it  is  a  legal  title  for  the  purpose  of  main- 
taiiiipg  the  action.  This  has.  been  in  part  adopted  in  the  Fe- 
deral Court  in  that  District,  as  the  law  of  the  state.  Upon  tbe 
same  principle,  the  law  of  Ohio,  would  seem  to  be  a  rule  of 
decision.  If  so,  it  would  be  obligatory  Hpon  the  Circuit  Court. 
But  this  it  was  not  necessary  to  affirm ;  for,  if  it  was  a  ^*rule 
of  practice,"  the  Court  had  pOwer  to  ai&opt  it,  and  it  is  quite 
'clear  that  it:had  been  adopted,  though. there  was  no  written 
rule  on  the  subject.  So  that,  either  way,  it  was  properly  ap- 
plicable to  the  case,  and  there  was  no  error  in  applying  it.  As 
a  beneficial,  remedial  law,  it  was  well  worthy  of  adoption. 

Upon  the  construction  of  the  Act,  it  was  argued,  mat  taking 
the  whole  of  the  section  together,  it  wai  the  obtious  intention 
of  the  legislature  to  give  one  action  against  the  drawer  tofUt  en- 
dorsers. The  latter  part  of  the  section  was  irreconcilable  with 
any  other  intention.  Besides,  it  is  necessary  to  make  sense  of 
the  first  part  of  the  section  itself.  Otherwise  construed,  that  is, 
duijunctiTely,.thfe  effect  would  be  to  give  a  joint  action  against 
drawees^  But  a  joint  action  might  be  maintained  against 
drawees  without  the  aid  of  an  Act  of  the  Je^slature.  The 
Court  would  not  incline  to  impute  ni^less  legislation^ 

If  this  was  the  true  construction,  and  the  Act  gave  a  jmnt 
action,  or,  quoad  the  rentedy,  considered  the  contract  as  joint, 
it  would  leave  the  action,  when  brought,  upon  the  same  foot- 
inp;  and  subject  id  the  same  rules'  as.  all  other  actions  upon 
joint-contracts,  unless  citherwise  provided  by  the  Act;  .  J>oes 
a  joint  action  abate  by  the  death  €if  on^of  the  defendants?  Cer- 
tainly not.  Is  thet«  any  thing  in  the  Act  which  declares  that 
this  action  shall ubate  in  that  event?.  It  is  clear  that  there  is 
no  such  provision;  such  a  provision  would  have  been  inconftist-: 
ent  with  the  obvious  design  of  the  Act;  for  how  wouM  tht 
multiplicatipn  of  suits  be  avoideid  by  declaring  that  the  action 
should  Abate  upon  a  contingency  of  no  importance  to  the  me- 
rite,  and  the  plxinti£Pin  that  ca^  be  compelled  to  bring  several 
suits  ?  It  would  be  derogatory^ to  tbe^  intelligence  of  tiic  legis»> 
iature,  to  impute  such  an  intention.  Xh^re  was  nothing  to 
warrant  it,  either  in  the  words  or  spirit'  of  the  Act. 

Upon  the  second  bill  of  exceptions,  it  wss>argued-— 1.  That 
the  natttri»  of  .the  case  was  apparent  from  the  record,  and  the 
effort  of  tlic  defence  appeared  to.  have  been,  to  give  it  a  techr 
nical  complexion  diffeiient  from  the  reality.  From  a  list  in  the 
record  it  would  be  seen  that  the  note  in  question  was  one  (the 
last)  of  a  series  of  notes,  beginning  in  the  year  1817,  with  the 
same  nam^s,,but  not  always  in  the  same  ordec  discounted  by 
the  office  of  the  Bank  of  the  United  States,^  at  CinchinatL  This 
note  was  put  into* Wnk  asarenewaU  foi^  the  precise  purpose^ 
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manifestly  l^own  to  all  the  parties,  of  applying  the  proceeds  to 
the  payment  of  the  next  preceding^note.  It  :«ras  discountedtm 
that  condi^on,  and  on  no  other.  The  defendants  helow  were  in- 
terested in  the  condition,  for  their  names  were  all  upon  the  prior 
note,  which  must  have  heen  protested  but  for. the  payment  by 
means  of  thi»  discount.  Of  the  fourteen  instructions  required, 
(most  of  them  now  abandoned)  it  will  be  seen,  that  the  greater 
part,  in  some  shape  or  other,  aimed  to  work  out  a  conclusion, 
(contm]7  to  the  tnith  of  the  cas^)  thatthcf  proceeds  of  the  dis- 
count were  to  be  placed  to  the  credit  of  the  last  endorser,  and^ 
the  pr«i«ding  note  to  remain  unpaid.  Upon  that  subject,  the 
charge  of  the  Court  was  clear  and  satisfactory,  and  to  the  full 
as  fsTourable  to  the  ddendanu-  as  they  could  reasonably  ask, 
leavinp:  it  to  the  jury  as  a  matter  of  fact  to  decide,  whether  from 
^fK6iividence  in'ue  case  it  was  not  proyed  that  the  application 
of  the  proceeds  ^was  made  with  tbe  eon$eni  of  the  last  endorser. 
The  fact  of  his  eonMtntj  the  jury  have,  therefore,  founds  For 
this,  tlie  couitoel  referred  to  the  charge. 

2.  As  to  proof  of  demand,  the  charge  of  the  Court,  (though 
there  seems  to  have  been  no  dispute  on  that  point  below,)  was 
in  these  words:  *>The  jury  oiight  to  be  satisfied  that  the  note, 
had  been  discounted  by  and  became  the  property  of  the  bank; 
ihiiXUwiuinbaiikandndtptddwkmUeanfketomaturU^^  The 
note  beine  payable  at  the  bank^  and  the  jury  having  found  that 
it  was  in  bank,  and  not  paid  when  it  came  to  maturity,  nothing 
jnore  could.be  necessar^. 

d.  Upon  the  point  of  notice,  the  charge  of  the  Court  was,  as 
it  was  understood,  in  precise  conformity  with  what  the  counsel 
for  the  plaintiff  in  error  required.  This  was  the  natural,  and 
the  grunmatical  interpreUtiph  of  the  language  used  by  the 
learned  Judge— ^* succeeding"  referred,  a^  its  antecedent,  to 
"the  last  diky  of  grace."  Thus  understood — and  if  there  had 
been  ambiguity,  it  was  the  duty  of  the  counsel  below  to  ask  for 
a  more  precbe  instruction  at  the  time-— the  charge  is,  that  the* 
notice  was  to  be  in  the  post-office  in  time  to  go  hj  the  mail  fol- 
lowing the  last  day  of  grace;  and  this  the  plaintiff  in  error 
insists  it  ought  to  be.  As  to  the  fact,  whether  there  was  a 
mail  on  the  following  day,  and  at  what  hour,  there  was  no  evi- 
dence. 

It  is  unnecessary  to  state  the  arguments  more  at  large,  as  the 
opinion  of  the  Court  goes  so  fully  into  the  case. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court-* 
This  cause  comes  up  from  the  Circuit  Court  of  Ohio,  on  a 
writ  of  error.  The  record  exhibits  a  judgment  recovered  by  the 
df fendanto  here^  against  tht  plaintiffs,  in  an  action  fo>r  money  lent 
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and  adranced.    The  plea  was  turn  auumpiUj  with  notice  of  % 
discouBty  and  a  verdict  for  plaintiff  below. 

The  errors  Msigned  arise  upon  various  bills  of  exception, 
the  ^rst  of  which  was  taken  to  the  evidence  offered  to  maintain 
an  action,  in  these  words,  ^  The  plaintiff  in  support  of  his  ac- 
tion, offered  in  evidence  the  following  promissory  note  drawn 
hj  Isaac  Cook,  and  endorsed  by  Humphrey  FuUerton,  John 
Waddle  and  John  Carlisle.'* 

''84000  CmcinnaiU  FtbruaryUt^  182a 

Sixty  days  after  date,  I  promise  to  pay  John  Carlisle,  or 
order,  at  the  office  of  xliscount  and  deposit  of  the  Bank  of  the 
United  Sutea  at  Cincinnali,  four  thousand  doUars,  for  value 
received. 

(Signed)  Isaac  Cook. 

£ndorsed«-JbXn  CtarHsk^  John  fFmUk,  Huniphrey  fyiertmJ* 

''To  the  introduction  of  this  evideice  the  defendant  by  his 
counsel  objected,  ^»  evidence  of  a  several.contract.  of  the  draw- 
er and  eacn  of  the  endorsers  on  the  note,  and  not  of  miy  joint 
undertaking  or  liability  of  the  defendanu,  which  objection  was 
overruled  by  the  Court,  and  the  note  permitted  to  be  read  in 
evidence,  under  the  Act  of  the  general  assembly  of  Ohio,  en- 
titled **  An  Act  to  regulate  judicial  proceeding  where  buiks 
and  bankers  are  partiea,  and  to  prohibit  the  isiuing  of  bank 
bills  of  certain  descriptions,'  passed  18th  of  February  ISflO,  to 
which  decision  the  counsel  excepted.** 

Cook,  it  appears,  was  originally  made  a  puty  defendant  to 
the  actioti,  but  died  pending  the  suit;  the  plaintiff  suggested 
his  death  on  the  record,  and  went  to  trial  against  the  remain- 
ing three  defendants. 

In  order  to  understand  the  bearing  which  the  instrucUon 
moved  for  has  upon  the  cause,  it  is  necessary  to  ronark,  that 
the  state  of  Ohio  was  not  received  mto  the  Union  until  1802; 
so  that  the  process  Act  of  1792,  which  is  expressly  confined  in 
its  operation  to  the  day  of  its  passage,  in  adopting  the  prao* 
tice  of  the  sute  Couru  into  the  Courts  of  the  United  States, 
could  have  no  operation  in  that  sute.  But  the  District  Court 
of  the  United  States,  esUblished  in  the  sute  in  1803,  was  vest- 
ed with  all  the.  powers  and  jurisdiction  of  the  District  Court 
of  Kentucky,  wmch  exercised  full  Circuit  Court  jurisdiction, 
with  power  to  create  a  practice  for  iu  own  government. 

The  District  Court  of  Ohio,  it  appears,  did  not  create  a  sys* 
tern  for  itself,  but  finding  one  esUblished  in  the  state,  in  the 
true  spirit  of  the  policy  pursual  by  the  United.  States,  proceed- 
ed to  administer  justice  according  to  the  practice  of  the  state 
Courts ;  or  in  effect  adopted  by  a  single  rule,  the  sUte  system 
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of  practice,  jn  the  tttne  mode  in  which  this  Coiuty  at  an  earlf 
peno<i^  adopted  the  practice  of  the  King's  Bench  in  EaglilkL 
So  that  when  the  ferenth  Circuit  was  estahlished,  in  Oie'year 
180r,  the  jttdge  of  this  Court,  who  was  assigned  to  that  CiK^uit, 
found  the  practice  of  the  sute  Courts  adopted  In  hct  into  the 
Circfut  Court  of  the  United  Sutes. 

|t  has  not  heen  deem^  necessary  to  make  any  material  alter* 
atioB»  since ;  hut  as  far  as  it  was  found  practicable  and  conre- 
nient,  the  state  practice  hasj  by  an  uniform  understandings  besn 
pursued  by  that  Court  without  having  passed. any  positive  rules 
upon  the  «ibject.  The  Act  of  the  18th  February  iaM»  aUuded 
to  in  the  bill  of  exceptions,  wasa  very  wise  and  benevolent  law, 
calculated^  principally,  to'rc^ve  the  parties  to  promissory 
notes  from  accumulated  expenses*;  iu  salutary  eliecu  produc- 
ed its  immediate  adoption  into  the  practice  of  the  Circuit  Court 
of  the  United  States;  and.  from  that  time,  to  the  present,  in  ^ 
numerable  instances,  suits  have  been  there  prosecuted  under, 
it  The  .alteratiofi  in  practice,  (properly  so  called)  produced 
by^the  operation  of  this  Act,  was  very  incomiiderabl^  since  it 
only. requires  notice  to  be  given  of  the  cause  of  action  by  ei^ 
dorsing  it  on  the  wi^t  and  filing  it  with  the-declaration,  after 
wbich  the  defendanta  were  at  liberty  to  mMiage  tiieir  d^ence,  as 
if  the  note  bad  been  formally  declared  upon  in  the  usual  man« 
ner. 

It  is  not  contended  that  a  practice  as«uch,  can  only  be  sus- 
tained by/written  rules;  such  must  be  the  extent  to  which  the 
argument  goes,  or  certainly  it  would  not  be  supposed,  that  a- 
party' pursuing  a  former  mode  of  proceediogt  sanctioned  by 
the  most  solemn  acu  of  the  Court,  through  the  bourse  of  eight 
years,  is  now  to  be  surprised  and  tunieXout  of  Court,  upon  a 
gtound  which  has  no  bearing  upon  the-merlts. 

But.  we  are  decidedly  of  opinion,  the  objection  ci^nnot  be 
maintained.'  'Written  rules  are  unquiestionably  to  be  preferred,, 
because  their  copimencfement,  and  their  action^  and  thtlr  mean- 
ing, are  most  6onvenicntly  determined;  but  what  want  of  cer* 
tainty  can  there  be,  where  a  Court  by  long  acquiescence  has 
established  it  to  be  the  law  of  that  Court,  that  the  sUte  J>rac* 
tice  shall  be  their  practice,  as  far  as  they  have  the  means  of 
carrying  it  into  effbct,  op  until  deviated  from  by  positive  rules 
of  their  own  making.  Suck  we  understand  has  been  the  course 
of  the  United  States  Court  in  Ohio,  for  twenty-five  years  past 
llie  practice  may  have  begun  and  probably  did  begin  in  a  mis- 
taken construction  of  the  process  Act,  and  then  it  partakes  of 
the  authority  of  adjudication.  But  there  was  a  higner  ^mdtive 
for  adopting  the  provisiotvi  of.  this  law,  into  the. practice  of 
that  Court ;  and  this  bill  of  exceptions  brings  up  one  of  those 
difilicult  quf^tion:;,  which  must  often  occur  in  a  Court  in  which 
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the  remedy  is  prescribed  by  one  soTereign,  tnd  the  Uw  of  the 
contract  by  another.  It  is  not  easy  to  draw  the  line  between  the 
remedy  and  the  right,  where  the  remedy  constitutes  so  import- 
ant a  part  of  the  rieht ;  nor  is  it  easy  to  Tedhce  into  practice  . 
the  exercise  of  a  pknary  power  over  contracts,  without  the 
right  to  declare  by  what  vyidence  oontracu  sbaH  be  judicially 
established.  Suppose  the  state' of  Ohio  had'  declared  thlit  the 
undertaking  of  the  driawer  and  endorser  of  a  note,  shall'be  joint 
and  not  several,  or  contingent ;  and  that  such  note  shall  h^  good 
evidence  to  maintain  an  action  for  money  lent  and  advanced ; 
would  not  this  become  a  law  of  the  contract  ?  whel«  then  would 
be  the  objectioh  to  iu  being  acted  upon  in  the  CourU  of  the 
United  States?  Would  it  have^be^  prudent  or  respectful,  or 
even  lep;al,  to  have  excluded  from  all  operatibn  in  the  Courts  of 
the  United  States  an  Act  whith  had  so  important  a  bearing 
upon  the  law  of  contracts,  as  that  now  under  consideration! 
An  Act  in  its  provisions  so  salutary  to  the  citizen,  and  which^ 
in  the  daily  administration  of  justice  in  the  state  Courts  would 
not  have  been  called  upon  otherwise  than  ai  a  law  of  the  par* 
ticular  contract ;  a  law,  which  as  to  promissory  notes  introduc- 
ed an  exception  into  the  law  of  evidence,  and  of  actions..  It  is 
true,  the  Act  in  some  pf  its  provisions,  has  inseparably  con- 
nected the  mode  of  proteeding,  with  the  r^ght  of  reco.very. 
But  what  is  the  course  of  prudence  and  duty,  where  these  cases 
of  difficult  distribution  as  to  power  and  right  present  theni- 
selves Mt  i$  to  yield  rather  than  encroach;  the  duty  is  ^reci* 
procd,  and  will  no  doubt  be  met  in  the  spirit  of  moderation  uid 
comity,  l^  the  conflicts  of  power  and  opmion^  inaeparable  from 
our  very  peculiar  relations,  cases  jnay  occur,  in  which  \  the 
maintenance  of  principle,  and  the,  administration  of  justice  ac- 
cording to  its  innate  uid  inseparable  attributes^  may  require  a 
different  course;  and  when  such  cases  do  occur,  our  CourU 
must  do  their  duty.;  but  until  then,  it  b  administering  justice 
in  the  true  spirit  of  the  Constitution  and  laws  of  the  United 
^utes,  to  conform,  as  nearly  as  practicable,  to  the  administra- 
tion of  justice  in  the  Courts  of  the  state* 

In  the  present  instance,  the  Att  was  conceived  in  the  true 
spirit  of  distributive  justice;  violated  ho  principle  i  was  easily 
introduced  into  the  practice  of  the  Courts  of  the  United  States; 
has  been  there  acted  upon  through  a  period  of  eight  years; 
and  has  been  properly  treated  as  a  part  ^  the  Uw  of  that 
Court.  But,  it  is  contended  that  it  was  improperiy  applied  to 
the  prasent  case,  because  the  note  bears  date  prior  to  the  pas- 
sage of  the  law ;  and  this  certainly  presents  a  question  which  is 
always  to  be  approached  with  due  precaution,  to  wit,  the  ex- 
tent of  legislative  power  over  existing  contracts. 

But  what  right  b  violated,  what  l^ardship  or.  injury  pro^ 
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doced,  by  the  operatioii  of  this  Act?  It  was  passed  for  the  re- 
lief of  the  defendanty  and  is  effectnal  in  relieving^  him  from  « 
weight  of  costs,  since  it  gives  to  the  plaintiff  no  more  than  the 
eosts  of  a  single  suit,  if  he  should  elect  to  bring^  several  actions 
against  drawer  and  endorser.  Nor  doei  it  subject  the  defend- 
antsto  any  inconvenience,  from  a  Joint  action ;  since  it  secures  to 
eath  defendant,  every  priyilege  or  pleading  Mid  defence  of  which 
he  could  avail  himself  if  severally  sued«  The  Circuit  Court  has 
incorporated  the  action  with  all  its  incidents  into  its  course  of 
practice;  and  having  fuU  power  by  law  to  adoptit,  weseeno  legal 
objection  to  its  doing  so,  in  the  prosecution  of  that*  systeiDf 
upon  which  it  has  always  acted.  .  It  cannot  be  contended  that 
the  liabilities  of  the  defendants  under  their  contract,  have  been 
Increased,  or  even  varied;  and  as  to  ehanpps  in  iUe  mere  form 
of  the  remedyy  the  doctrine  cannot  be  maintained,  that  this  is 
forbidden  to  the  legislative  power  or  to  the  tribunal  itself, 
when  vested  Irith  fuU  power  to  regulate  iu  own  practice. 

Tl|e  next  bill  of  exceptions  has  relation  exclusively  to  the 
discount;  It  sets' out  a  great  deal  of  evidence,  and  sixteen  spe^ 
creations,  if  thev  may  he  so  called,  pf  the  prayers  ashed  of  the 
Court  by  the  defendant'^  counsel;  the  whole  making  out  this 
case.  It  a^>ears  that  in  December  1^17^  Isaac  Cook^  note, 
with  these  endorsers  upon  it,  was  discounted  at  the  bank  of 
Cincinnati,  and  renewed^  every  sixty  days  down  to  February 
1st  rsaa  it  commenced  at  S6000,  and  in  Septe^iber  1818  was 
reduced  to  S^OOO,  for  which  amount  it  was  renewed  unifermly 
down  to  the  last  date.  In  its  origin^  one  McLaughlin- $ 
name  was  also  on  the  paper^  and  sometimes  h^  and  •sometimes 
Cook,  was  the  last  endorser,  until  March  1819,  when  Cook 
^as  uniformly  the  last  endorser  down  to  the  date  of  the  pre- 
sent note.  The  proceeds  of  the  successive  renewals,  were  of 
course  credited  to  him,  and  passed  to  the  payment  of  the  pre- 
ceding note. 

But  on  this  note  FuUerton  stands  as  the  last  endorser»and  |he 
proceeds  were  credited  to  him,  and  Cook's  noteof  the  preced; 
ing  date  was  charged  to  Fullerton's  account  withotit  his  check* 
thus  balancing  the  credit  which  the  discounting  of  the  last  re** 
newal  gave  to  FuUerton  on  the  books  of  the  bank.  The  note 
so  charged  wasofxourse  not  protested,  and  thus  FuUerton  and 
Ills  co-endorsers  escaped  payment  of  that  note;  and  now  they 
propose  to  escape  the  pa3rmentof  this^by  insistin|pthatwithoi^t.a 
check  from  FuUerton,  authorishig.the  appUcationf  .of  the  prp' 
ceeds  as  credited  to  .him,  to  the  payment  of  the  previous  note, 
the  bank  is  still  indebted  ta  him.  to  that  amount.  This^is  an  Un- 

graciotts  defence,  and  one  which  no  Court  of  justice,  tan  feel 
isposed  to  sustain.    To  repel  itf  the  plaintifis  mtroduced  Wit- 
masses  to  prove;  that  this  not<*  was  expresslv  discounted  in  or^ 
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der  that  the  proceeds  might  be  tpolied  to  the  preyioiis  BOta; 
anil  would  not  have  been  oiscountea  otherwise;  and  contend, 
that  the  bank,  hamg  the  fund  in-hand  to  pay  itself,  had  a  right 
so  to  apply  it  without  a' check,  upon  the  ground  of  implied  as- 
sent  With  a  view  to  that  question,  the  defendanu  below  have 
introduced  thirteen  out  of  sbueen  of  their  prayers.  They  all  go 
to  maintain  the  single  proposition,  that  rttHerton,  as  last  en- 
dorser, was  entitled  to  credit  for- the  proceeds  of  this  note^  and 
is  still  entitled,  if  they  hare  not  been  legally  applied  to  the 
payment  of  the  note  which  preceded  it 

The  remaining  three- prayers,  to  wit,  the  ISth,  14th,  and. 
I5th,  raise  a  question  oti.  the  sufficiency  of  the  demand  on  the 
drawer,  and  of  the  notice  of  non-payment  to  the  endorser,  uid 
the  proof  introduce  to  establish  both  facts. 

The  entry  in  the  record  on  the  subject  of  the  charge  to  the 
jury,  is  in  these  terms.  <*  But  the  Court  instead  of  the  forego- 
ing instructions  as  asked,  charged  and  instructed  the  jury,  that 
to  enable  the  plaintifBi  to  recover,  the  jury  ought  to  l>e  satisfied 
from  the  evidence  that  the  note  had  bitn  discounted  by  and 
become  the  property  of  the  bank ;  that  It  was  in  the  bscnk  and 
not  paid,  when  it  came  to  maturity ;  that  due  notice  of^the  pro- 
test and  non-pa3rment,  had  beeh  given  to  the  parties,  and  that 
such  notice  had  been  put  into  the  post-office  the  day  after  the 
last  day  of  grace  in  Ume  to  go  by  the  stieoeediM^  mail;  that 
every  note  discounted  in  bank,  was/MiMna^SKis  to  be  regarded 
as 'a  business  note;  and.  that  when  such  notes  were  discounted, 
generally  and  regularly,  the  proceeds  of  the  note  should  be 
carried  to  the  credit  of  the  last  endorser,  and  paid  to  his  check ;  - 
that  the  printed  and  publishied  rules  of  the  bank,  ought  in  the 
absence  of  other  tesumony  to  be  considered  as  regulating  the 
course  o^  business  otthe  Inmk  ;  but  that  if  t}ie  jury  were  satis- 
fied frow  the  evidence,  that  a  practice  and  course  w  business  in 
the  office  of  discount  and  deposit  in  Cincinnati,  had  prevailed 
and  was  known  to  defendants,  and  that  the  note  in  question  had 
been  discounted  and  treated  in  all  respects,  according  to  such 
practice  apd  course  of  business,  but  not  according  to  the  print- 
ed rules,  the  plaintiffs  had  a  right  tb  recover.  That  the  bank  had 
not  a  right  to  appl^  the  proceeds  of  the  note  contrary  to  the 
understanding  and  directions  of  the  last  endorser,  or  to  any  other 
use  than  the  use  of  the  last  endorser,  without  his  consent;  but 
that  if  the  jury  were  satisfied  from  t^e  evidence,  that  according 
to  the  custom  and  practice  of  the  bank  in  the  case  when  a  new 
note  was  -put  into  the  bank  for  the  purpose  of  renewing  and 
continuing  a  former  loan  or  discount,  the  check  of  the  last  en- 
dorser was  sometimes  required,  and  sometimes  dispensed  with, 
and  that  in  the  latter  case,  it  was  the  practice  to  nle  away  the 
old  note  as  a  check;  and  that,  if  the  note  nw^d  upon  bad  bees 
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discounted  and  treated  in  the  latter  manner,  with  the  consent 
of  the  parties  to  it,  the  plaintiffs  had  a  right  to  recover,  and 
that  such  consent  may  be  inferred  and  found  by  the  jury,  from 
the  facts  and  circumstances  given  in  evidence,  without  direct 
or  positive  proof,.if  in  the  opinion  of  the  jury  the  facts  and  cir- 
cumstances proved,  warrant  such  infer^ice.  That  if  .the  jury 
find  the  note  was  not  discounted,  the  plaintiff  cannot  recover; 
or  jif  they  find  that  it  was  discounted,  but  the  proceeds  remain 
in  the  bank  carried  to  the  credit  of  the  last  endorser,  and  not 
drawn  or  applied  with  his  consent  to  any  other  purpose,  the 
money  may  and  ought  to  be  set  off  against  the  note ;  but  if  they 
find,  that  the  note  sued  on  was  put  into  hank  for  the  purpose  of 
renewing  a  former  note  or  loan,  and  for  no  other  purpose,  and 
with  the  •understanding  of  all  the  parties,  that  if  discounted  the 
proceeds  could  and  wpuld,  by  the  cpurseof  business  in.thel)ank, 
be  applied  solely  to  the  discharge  of  the.  former  note,,  and  that 
they  had  been  so  applied,  and  the.old  note  retained,  and  written 
off  as  a  check,  by  the  bank;  that  the  plaintiffs  ought  to  recover.  ^' 

The  exception  taken  is,  to  refusing  to  giy«  the  instructions 
as  asked,  and  to-  giving  them  in  the  form  in  which  they  were 
propounded  to  the  jury.  And  -the  question  is  whether  the  in- 
struction' given  covered  the.  whole  ^^und  of  the  mstructions 
prayed  lor,  a^d  V"*.re  legally  i^orrect,  m  the  Cosm  in  which  they 
were  rendered. 

We  are  of  opinion  they  cover  the  wliole  ground  taken  by  the 
defendants,  or  at  least  as  far  as  they  had.  a  right  to  require. 
This  will  be  obvious  from  a  simple  analysis  of  the  charge.  The 
propositions  which  it  imports,  will  be  CKamined  ivi  their  order. 
The  first  is  upon,  the  sufficiency  of  the  demand,  and  the  law 
laid  down  on  this  point  is,  *<  that  on  a  note  made  payable  at  a 
particular  bank,  it  is  sufficient  to  show,  that  the  note  had  been 
discounted  and  become  the  property  of  the  bank,xand  that  it 
was  in  the  bank^  not  paid  at  maturity." 

Nothing  more  than  this  could  have  been  required  of  the 
Court ;  for  the  positive  proof  that  the  bill  was  not  paidy  will  cer- 
tainly imply  that,  there  wtere  no  funds  of  th^  drawer  there  tci 
pay  iu  The  fact  could- not *have  be^  .ma:de  more  positive  by 
mspection  of  the  books.  The  charge  is  perhaps  too  favourable 
to  the  defendants,  since  modem  decisions  go  to  establish,  that 
if  the  note  be  at  the  place  on  the  day^t  is  payable,  this  throws 
the  onus  otproof  of  payment  upon  the  defendant.  (4  Joknt.  188.) 
This  is  more  reasonable  than  to  require  of  the  plaintiff  the 
proof  of  a  negative,  and  comports  better  with  the  gieneral  law 
of  contracts. 

The  next  instruction  is,  in  the  language  of  the  Court,  ^*  that 
notice  of  the  hon*payment  and  protest,  should  have  been  given 
to  the  endorser  through  the  medium  of  the  post-officei  tlieday 
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after  the  last  day  of  grace,  in  Gme  To  go  hj  the  Bacceedmg 
mail." 

The  defendant's  connselv  in  arg;uing  on  this  part  of  the  ia- 
stractioQ,  insisted  much  on  the  obligation  on  the  plaintiff  to 
esublish  definitively  and  positively,  that  the  notice  given  was 
^in  time  to  goby  thenextmail;  but  has  not  adverted  to  his  own 
'omission,  in  not  putting  intathe  case  evidence  that  there  was 
a  mail  established  from  Cincinnati,  to  the  place  of  the  defend- 
ant's residence.  Yet,  if  the  jury  might  be  left  on  this  poin^ 
to  take  Uiat  fact  upon  notoriety,  or  personal  knowledge,  it  would  ' 
bie  difficult  to  maintain  that  they  might  not, on  the  same  grounds, 
find  the  minor  fact,  that  the  notice  deposited  in  any  part  of  the 
business  hours  of  that  day,  would  be  in  time  for  ihe  mail  ensu- 
ing the  third  day  of  grace.  It  is  argued  that  the. language  used 
by  the  Court  on  this  point  is  equivocal,  and  may  have  led  the 
jury  to  suppose,  that  sending  the  notice  by  the  mail  which  sue- 
ceeded  the  dm/'tfter  the  last  day  of  grace,  was  Sufficient.  But 
we  think  the  construction  is  forced.  The  wbrds  are,  ^the  day 
after  the  last  day  of  grace,  in  time  to  go  by  the  succeeding 
maiL  "  Succeeding  what  ?  obviously  the  last  day  of  graced  other- 
wise there  might  be  no  necessity  for  putting  it  in  the  office, 
until  the  second  day  after  the  last  day  of  grace,  whereas  the 
necessity  of  putting  it  ih  on  the  fil*st  day  Isfter,  is  expressed  in  the 
ehar^ 

With  this  signification  it  was  rather  more  favourable  than 
need  be  given,  since  the  mail  of  the  next  day  may  have  gone  out 
before  eari^  business  hoursy  or  no  mail  may  have  gone  out  for 
several  days. 

The  residue  of  the  charge  relates  to  the  application  of  the 
pi^i^^eds  of  this  note,  to  the  previous  note  wiUiout  the  check 
of  the  last  endorser;  and  this  also,  we  thiDlc,  embraces  all  the 
defendants  asked,  and  is  as  favourable  as  the  law  would  sanc- 
tion. It  admits,  that  this  should  be  regarded  as  i^  business  note, 
that  the  proceeds  should  have  been  passed  to  the  tredit  of  the 
last  endorser,  and  should  not  have  been  applied  otherwise  than 
by  his  assent;  but  it  then  goes  on  to  assert,  what  surely  could 
not  be  controverted,  that  with  the  assent^/  the  last  endorser, 
the  money,  instead  of  being  passed  lo^his  credit  might  be  other- 
wise applied;  that  with  his  consent  it  might  be  applied  to  the 
satisfaction  of  another  note,  for  which  he  was  endorser,  without 
his  checking  for  the  amount;  and  that  his  consent  may  be  im- 
plied, from  circumstances,  as  all  other  facts  may  be. 

The  jury  have  found  then,  that  with  his  consent  it  was  so 
applied,  and  the  evidence  fully  bore  them  out  in  their  finding; 
it  competent,  it  was  all  the- law  requires. 

It  may  be  proper  to  observe  that  every  discount  is  in  th(e  na- 
ture of  a  cross-action,  and  if  the  discbutit  filed  in  this  case  were 
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thrown  into  the  form  of  an  action,  it  would  be  for  money  had 
and  received  to  defendant's  uses 

The  merits  of  this  defence  need  only  be  tested  by  the  law 
which  governs  that  actioii,  to  make  it  clear  that  the  evidence 
would  not  sustain  it*  It  goes  in  fact  to  show,  that  in  what  are 
called  renewals  of  bank  loans,  the  lending  is  qualified  and  not 
absolute;  that  when  ci^it  is  |^ven  and  money  advanced  upon 
ft  note  of  that  description,  it  is  not  an  advance  on  general  ac- 
count, but  only  for  the  purpose  of  a  specific  application.  Any 
act  done  by  the  bank,  therefore,  whatever  be  the  mere  form,  il 
it  have  for  its  end  th<p  carrying  of  the  contract  into  effect,  in  its 
true  spirit  and  intent,  must  be  bindbg  upon  all  the  parties  to 
the  contract.  Nothing  mor«  is  affirmed  in  this  charge  or  ver- 
dict 

One  genera]  objection^was  taken  in  argument  to  the  instruc- 
tion given,  importing  a  charge  of  inconsistency,  inasmuch,  as 
although  it  admits  the  note  to  be  a  business  note,  as  it  is  call- 
ed, anq  therefore  to  be  passe4  to  the  credit  of  the  last  endorser, 
it  permits  it  to  be  treated  as  an  accommodation  note,  in  allow- 
ing it  to  be  passed  to  le  credit  of  the^rawer.  But  if  this  were 
strictly  the  tact,  what  defence  does  it  afford  to  the  action,,  if 
such  were  the  agreement,  lUid  the  real  understanding  of  the  par- 
ties? In  strictness,  however,  it  was  not  passed  to  the  credit  of 
^e  drawer  alone,  for  in  the  progress  of  the  ruinous  system  of 
loans,  which  prevails  over  the  country,  the  note  discounted  as 
the  renewal  of  an  accommodation  note,  cannot  be  caHed  a  business 
note,  nor  can  it  in  correctness  be  predicated  of  such  a  note,  that 
it.is  passed  to  the  credit  of  the  drawer  alone,,  when  the  last  en- 
dorser has  in  diect  an  equal  relief  from  the  application  of  the 
proceeds. 

We  do  not  deem  it  necessary  to  consider  \  question  com- 
mented upon  in  argument,  t>y  the  counsel  for  Oie  bluik,  and 
perhaps  glanced  at  by  the  opposite  counsel,  n^hether.  this  note 
was  not.Toid  as  an  accommodation  nolie,  under  the  rules  of  the 
bank,  because  not  secured  by  a  deposit  of  stock. 

No  one  of  the  exceptions  raises  the  question,  and  we  should 
think  it  injustice  to  the  eounsel  fortKo  pUtintiffs  h^re^  to  8ttp» 
pose  that  he  intended  to  r%ise  it 

Jftdgmeni  ajfitnud^  «AA  cotUr 
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Jambs  M^DdwALD,  Appellant,  v9,  FkBBiiAir  SmallAt,  axd 

OTHBEa,  (lir  ALL  fOBTT.) 


Where  the  leciBd  fhm  tlie  Ctmit  belowt  dontuned  tfie  wlH^e  pi^^ 
in  the  CMe»  and  ezhihited  all  the  matten'eitber  pertj  remived  Ibr  a  finl 
diipodtito  of  the  CMe»  and  the  eottoad  for  both  the  ippemm  tad  the  ep^ 
p^eei^  were  wiUiiiff  to  iubmit»  upon  aiig;uineD^  the  whole  caae  to  the 
final  dedaion  of  the  Court ;  but  it  appeared  that  Ihe-Gireiiit  Court  of  Oluo 
had  not  dedded  mj  queationt  but  that  whieh  had  been  tuaed  upon  the 
juxiMfiotion  of  the  Court*  the  eoonael  were  cUreded  hy  tfak  Court  to  ar- 
gue the  pomt  of  juriadiclioo  only.  {631} 

It  cannot  be  aUesed,  that  a  dtisen  of  one  atate»  haruig  title  to  lamb  in  an- 
other  states  ia  duabled  fipm  auing  for  tho^e  landa  in  me  Courts  of  the  Unit- 
ed Stately  by  the  fact  that  he  derives  hn  title  from  a  chixen  of  the  state 
m  which  tiiehndaUe.  {€SSS} 

M^  a  citisen  of  Ohio^  appreh«n«Tebia  title  fo  lands  in  that  state  eould  not 
be  maintained  m  the  state  Court,  and  being  indebted  to  the  phdaliff»  • 
citizen  of  Ahbama,  to  the  amount  of  ^1100^  olTered  to  aeU  andoenrey  to 
him  the  land,  in  payment  of  the  deb^  stating  in  the  letter  by  which  the 
offer  was  made,  that  the  title  would  most  probably  be  maintained  in  the 
Courta  of  the  United  States^  but  would  fail  in  the  Courts  of  the  state.  The 
propertgr  waif  estimated  at  more  than  th^  debt,  but  m  oonaequenee  of  the 
difficulties  attencKng  the  title;  he  was  w^Bog  to  .oonvey  it  for  the  deb^ 
whieh  was  done.  TheplaintiffiB  emnv  >ter  the  land  was  convered  to  hin^ 
gave  his  bond  to  make  a' quit  claim  titk'to  the  famd,  on  condition  of  re- 
ceiiHQg  f  lOOOf  held  that  the  title  Acquired  "by  the  purchaser^  gave  Jurisdic- 
tion to  the  Courts  of  the  United  States.  {623} 

I'he  motives  which  indneed  ll.  to  mi^e  the  eontreet  for  the  purchase  of 
the  knd,  can  have  no  influence  on  ita  vaMty.  A  Court  cannot  enter  into 
the  oonrideiadoa  of  those  motive^  when  decidiiv  en  its  Juiisdictioe. 

{634} 
In  a  contact  between  a  mortgagor  And  mortgagee^  bc^  citixens  of  <fiffereilt 

states^  It  cannot  be  doubted,  that  an  ejectitienL  orbilTto  fbleclose,  mi^  be 

forount  in  a  Court  of  the  United  States!  by  the  mortgagee  residng  in  n 

different  stMe.  {634} 
'llie  rales  iriii4^  govern  tite  pfaetiee  of  the  Cinoit  CoorlA  hi  Ctaieeiy»  h«re 

been  prescribed  by  this  Coof^t' and  oi^t  to  be  observe  {^35} 

THIS  WM  an  -Appeal  from  the  Circuit  Court  of  Ohio^  by 
the.,complafaiaiit  in  that  Court,  on  a  bill  filed  in  the  Chancery 
side  of  the  Court;  the  object  of  which  was,  through  the  aid 
of  that  Court,  tq^  obtain  a  conveyance  of  a  tract  of  land,  situ- 
ated in  the  state  of  Ohio. 

The  complainant,  a  citizen  of  the  Aute  of  Alabama,  deriv 
ed  dtle  under  a  'conveyaiice  from  Duncan  M*Arthur,  a  citisen 
of  Ohio  I  and  the  onlj  point  decided  in  the  Circuit  Court,  was 
upon  the  question  of  jurisdiction.  The  Cirtuit  Court  dismiss- 
ed the  biU,  for  want  of  jurisdiction;  and  the  .compUinaht  ap- 
pealed to  this  Court 
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Before,  the  argiument  commeiiced,  the  couniel  for  both  par- 
ties asked  instructions  of  the  Court  upon  the  question,  vrht- 
tber*  as  the  record  contained  the  whole  of  the  proceedings  in 
the  tause,  and  exbihited  all  the  matters  either  party  required 
for  .a  inal  tlisposition  of  the  ease,  in  this  Court,  upon  all  the 
points  in  controversy,  this  Court  would  permit  the  argument 
to  go  to  the  whole  case^  sa  that  a  d.ecree  could  be.  given  here 
upon  the  whole  case;  or,  whether,  ui  opmiwi  upon  the  juris- 
diction only  having  becte  given  in  the  Circuit  Court,  the  ar- 
gument should  -bc^  confined  to  that  question.  The  Court  hav- 
ing advised  upon  the  subjeti,  directed  the  counsel  to  argue 
the  point  of  jurisdiction  only,  as  no  other  than  that  had  been  ' 
decided  in  the  Court  from  i^hich  the  appealhad  been  taken. 

In  the  Circuit  Court  of  Ohio,  the  defendant  suggested*  that 
M'Donald,  the  complainant  in  the  bill,  was  not  a  citiiten-  of 
Ohio;  and  according  to  a  practice  in  the. Courts  of  the  state 
44  QliiOy  tthder  the  .authority^  of  a.  law*,  of  that  a^tate,  interro- 
gatories were  exhibited  to  the  complainant,  to  which  answers 
were  given.  This  law  waa'pafsed  subsequent  to  the  Act  of 
Congress,  establishing  the  judiciary  system,  and  was  admitted 
not  to  be  authority  in  the  Courts  of  the  United  States.  The 
facts  stated  by  the  coinplainaiit,  in  uiswer  to  those  interro- 
gatories, with'  other  testimony,  furnished  the  ground  taken 
ilgainst'the  jurisdictii^ii.of  the  Court 

On  the  14th  November  18Sd,  Duncan  M'Arthur  conveyed, 
by  deed  of  indentMre,  the'  land  in  controversy,  to  the  coiq- 
plainant;  the  consideratign  expressied  in  the  deed  being- 1 100 
dollsKs,  the  amount  of  a  debt  he  owed  to  the  complainant,  for 
land  purchased  from  him.  In  reply  to  the  interrogatory 
^  whether,  he  was  the  bendkial  owner,  or  was  prosecuting  the 
suit  for  the  benefit  of  0ome  resident  inOhio;  and  whether  he 
is  the  real  prosecutor  of  the  suit,  1^  was  so  at  its  Commence- 
men  VI  ol*  whether  his  nlune  was'  used  for  the  benefit  of  a  citi- 
aen  of  the  state,  of  Ohio ?'*  the  cpmplainant  answered,  by 
referring  io  a  letter  from  Duncan  M  Arthur  to  him,  <Uted 
July  IrSth  18S3.  In  that  letter,  t>ulican  M' Arthur  offers  to 
give  the  land  in  question,  1966  acres,  alleged  to  be  worth  five 
dollars  per  acre,  to  nay  a.debt  of  1100  doUars;  suggesu  that 
the  title  is  gocid^  if  pik>secuted  in  the  Federal  Coart;  ^*buC 
state  Judges  do  not  understand  land  ciMises,  and  a  claimant 
in  the  military  district,  might  as  well  toss  up  heads  and  tails, 
as  sue  in  a  sute  Court''  It  contains  also  thi<  suggestion; 
*^  should  y4ni  accept  thb  ofbr^  and  not  wikh  t^  prosecute  the 
claim  yourself,  you  can  make  something  handsonCke,  I  hav^  no 
doubt,  by  selUng  it  to  some  of  yourndffhbours;''  and  it  con- 
cludes with  oflfering  <«any  assistance  In  my  power,  sho«lId 
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a  suit  be  brought  for  recoverf  of  the  limd  in  the  Circuit 
Court" 

He  iJso  stated,  in  hia  antwer,  that  the  deed  under  which 
he  ctaimedyiras  executed  for  the  purpoie  of  giving  jurisdic- 
tion to  the  Court  of  the  United  States;  because  he  bdieyed 
that  Court  safer  than  any  other  in  the  state  of  Ohio;  th4t  the^ 
contract  was  made  by  letter,  of  which  he  had  not  retcified  a. 
copy;  and,  that  at  the  time  the  deed  was  ** written,*'  there 
was  no  special  agreiement  between  him  and  M* Arthur,  but, 
perhaps,  propositions  b^  letter.  <*  I  give  my  bonds  to  a  tliird 
party  for  a  quit  claim  title  to  said  lands,  on  condition  of  their 
paying  me  1100  dollars.'* 

The  coinplainant  insisted,  that  the  deed  from  M'Arthur,con- 
vejrs^to  M'uonald  such  a  title  as  wil]  enable  hi^  to  sustain  the 
suit  in  a  Federsi  Court; — that  it  is  sufficient,  if  he  hoi  anjf  m- 
iere$t  f-^thkt  l^y  accepting  the  deed,  M'D<niald  lias  been  paid 
his  debt,  and  though  he'  may  be  only  tnortgagee,  he  may  sue 
in  this  Court 

The  respoiideiita  contended,  thi^t  the  answer  of  M*Donald, 
shows  that  he  ir  not  the  oitner  of  the  land;  siiid  his  mmner  li 
onsweiing,  leaves  no  doubt,  but  that  the  owner  iif  a  citizen  oC 
Ohio,  and  that  the  jurisdiction  of  the  Court,  thmfore,  cannot 
be  .maintained. 

Mr.  Baldwin,  and  Mr.  Dodridge,  fef  the  complainant*^ 

It  is  evid'ept,  that  the  complainant  held  the  land,  and.it  was 
not  material  hoV  he  held  it  He>ad  an  Interest  in  the  luid, 
and  was  a  citizen  of  Alabami^  ItianotaeoeMary  that  a  par- 
ty to  sue  in  therCourU  of  the  United  States,  shall  be  the  sole* 
owner,  if  be  is  beneficial  owner  of  a  part  of  the  land;.if  he  has 
any  interest  in  jthe  land%  it^is  Auffident  The  class  of  cases 
decided  in  the  Circuit  Court  of  Penusylvania,  by  Mr.  Justice 
Washington^  hak  established  the  principle.  Robert  Brown's 
lessee  vs.  BroWn,  1  fFash.  Rep.  429.  Here  the  interest  in  ihe 
land  ia  certainly  to  the  extent  of  the  debt}  ^nd  the  Court  "will 
sustain  the  jurisdiction,  although,  the' ihtarest  may  not  be  com- 
mensurata  with  the  whole  of  the  land,  c  It  is  important  and  vtp- 
cessary,  and  it  was  in  the  yiew  of  the  framers  of  the  Consti- 
tution of  the  United  States,  that  tl^eir  tribunals  should  be  open* 
ed  to  those  whoin  prejudice,  or  unjust,  and  unconstitutional 
legislation,  in  the  states,  might  prevent  from  maint|dning 
their  rights  in  the  Courts  of  the  states,  and  the  Courta  of 
the  United  States  should  favour  such  appeals.  Titles  may, 
and  are  sometimel  bad  in  a  state,  before  a  state  Coart,  which 
are  perfect  under  the  decisions  of  the  national  Courts.  JIuide- 
k6per's  lessee  v$.  Douglas,  1  dreitU  Qnart  Rtp.  258.  Mr. 
Dodridge  also  referred  to  cases,  similar  in  principle,  decided 
in  the  Courts  of  Virginia. 
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Mr.  Hammcnid,  for  the  tppellees.^— 

The  iafereBce  to  be  drawn  from  the  decidons  of  the  Comtt 
of  PeimsyWaiiia,  is  different  from  that  which  the  coaplakanl's 
counsel  deduces.  The  interference  of  theCoarts  of  the  United 
States  in  relation  tp  titles  tq  lands,  so  as  to  regulate  tl^em  aif- 
ferentlyfro^  thelawsof  the  st|ite,.is  to  be  deprecated;  such 
property  should  be  held  according  to  the  decisions  of  the  Courts 
of  the  state. 

The  complainant  has  nothing  but  a  mortga^  interest  in  the 
land,  an4  such  an  interest  cannot  give  jiuisdiction  to  the  Couru 
of  the  United  States. 

The  enMgement  to  giver  a  quit  claim  deed,  coupled  with  the 
absenjce  of  proof  to  show  that  the  deed  to  be  made  was  to  an- 
other person  than  M' Arthur,  authorises  iht  assertlbn  that  the 
whole  arrangement  was  one  intended  only  to  aid  M'Arthor  in 
bringing  his  title  before  a  Court  of  the-  United  States;  and 
such  a  proceeding  cannot  be  sustained. 

Mr.  Chief  Justice  Marshaix  delivered  the  opinion  of  the 
Court.— 

This  suit  was  instituted  in  the  Circuit  Court  qf  the.United 
States  for  the  seventh  Circuit,  and  district  of  Ohio,  to  obtain  a 
conveyance  of  a  tract  of  land,  lying  in  what  is  termed  ^  the  mi- 
litary district;"  claimed  by  the  complainant  under  a  patent^ 
younger  than  tfiat  under  which  it  is  held  by  the  defendants. 
The  complainant  h  a  citizen  of  Alabama^  and  claims  the  land 
under  a  conveyance  u*om  Duncan  M' Arthur,  "who  is  a  citiaea 
of  Ohio.  The  defendants  objected  to  the  Jurisdiction  of  the 
Court;  and  frfteriiearing  the  parties  upon  this  point,  the.  Court 
dismissed  the  bill,  being  of.  opinion  that  its  jurisdiction  could 
not  be  sustained*  From  this  decree,  the  complainant  has  ap^ 
p^^edi  and  the  cause  is  now  before  this  Court  o^  the  question 
of  jurisdiction. 

The  bill  states,  the  complainant  to  be*  a  citizen  and  resident 
of  the  state  of  Alabama,  and  the  defendants  to  be  citizens  and 
residents  of  the  state  of  Ohio.  It  has  not  been  alleged  and  cer- 
tamly  caimot  be  alleged,  that  a  citizen  of  one  state,  having  title 
to  lands  in  another,  is  disabled  from  suing  for  those  lands  m  the 
Courts  of  the- United  Sutes,  by  the'  facit,  that  he  derives  his  ti- 
tle from  a  citizen  of  the  sute  in  which  the  lands  lie:  conse* 
quently,  the  single  inquiry  must  be,  whether  the  conveyance 
from  M'Arthur  to  M'Donald  was  real  or  fictitious  ? 

The  transaction,  as  laid  before  therCourt,  appears  tobe  this; 
M'Arthur  was  apprehensive  that  his  title  could  not  he  sustain- 
ed in  the  Courts  of  the  state,  in  which  alone  he  could  sue;  and 
being  mdebted  (p  M'Donald  in  the  sum  of  SHOO,  offered  to 
sell  and  convey  to  him  the  land  in  controversy,  in  payment  of 
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thU  debt.  The  letter  Uk  irhich  thip  oflfer  was  made,  eapresaes 
the  opinion  thit  his  title  was  good,  and  Would  most  probably:  be 
established  in  the  Courts  of  the  United  States,  but  would  fail 
in  the  Courts  of  the  state.  He  estimates  the  property  aS'bdng 
worth  rouoh  more  than  the  sum  he  is  willing  to  take  for  it,  but 
in  consequence  of  the  difficulties  attending  the  title,  he  Is  wil- 
ling Co  convey  it  in  satisfaction  of  the  debt  tie  suggests,  that  if 
M 'Donald  should  be  disinclilied  to  engage  in  the  controversy 
Umself,  he  might  make  an  advantageous  mJc  to  someof  his 
neighbours,  who  might  bedispoped  to  emigrate  to  Ohio;  and 
ofibrs  to  render  any  sendee  in  his  ))bwer^to  the  proprietor  of 
.the  land,  in  the  prosecution  of* the  claim  in  the  CourU  of  the 
United  States. 

The  contract  was  concluded  by  a  letler,  written  in  answer  to 
that  which  has  been  stated,  of  which  the  said  M'Donald  retain- 
ed no  copf.  There  was  no  special  agreeineat between  the  plam-- 
tiff  and  M'Arthur  when  the  deed  was  written,  but  perhaps 
some  propositlfta  by  lester.  He  gate  his  bond  to  a  third  par* 
ty  for  making  a  cfuft  claitn  title  to  the  land,  on  condition  of  re- 
ceimfig  from  him  elev^  hundred  dollars. 

This  ^stimpnyf  whieh  is  all  thst  Was  laid  befo^  the,  Court, 
shows,  we  think,  a  sale  and  conveysuce  to  th>e  plaintiff,  which 
was  binding  on  both  parties.  M'Ddnald  coiild  not  have  main- 
tained an  action  for  his  debt,  nor  M*ArtMr  a  suitlbr  his  land. 
His  title  to  it  was  estingiiished,  and  th^  eonsider%dotf  was  re-. 
ce&Ted.  T^  mptifes  wMch  induced  himr  to  make  the  contract, 
whether  justifiable  or  censurable,  can  hare  no  influence  on  its 
Tulidity.  They  in^re  such  ^  had  sufficient  influence  with  him- 
sMf,  aiid  he  had  a  right  to  act  upon  them.  A  Court  cannot  en- 
ter into  them,  when  deciding,  oti  iu  jufiediction.  The  con- 
feyance  appekrs  to  bi6  a  real  transaction,  and  the  real  as  well 
as  nominal  parties  to  the  suit,  are  citiKns'  of  dUjferent  states. 

The  only  part  of  the  testimony  which  can  Inqiire  doubt,  re- 
specting its  being  an  absolute,  sale,  is  the  admbsion  that  the 
phdKtiff  gaTO'  his  bond  to  a-  third  party  for  a  quit  claim  title 
to  the  land,  on  paying  him  SllOO.'  We  are^not  infenfied  who 
this  third  party  was,  nor  do  we  suppose  it  toibe  mrateriaL  The 
tiUe  of  M'Arthur  was  vested  in  ^he  plaintifl;  iftid  did  not  pass 
out  of  him  by  this  bond..  A  suspiciori  may  exist,  that  it  was 
fer  M'Arthur.  The  Court  caandt  act  upon  this  sus^iciom 

But  suppose  the  fact  to  be  avowed,  what  influence  could  it 
hare  upon  the  jurisdiction  of  Hie  Court  ?  It  would  convert  the 
cociveyance,  which  on  its  face  iippears  to  Ih;  absolute,  into  a 
mortgage.  But  this  would  not  afiect  the  qu^don.  In  a  contest 
lietween  the  mortgagor  tOid  mortgagee,  being  cftiaens  of  dif* 
fnent  Mates*  it  cannot  be  doubted  that  an  ejectment,  or  a  bill 
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to  foreclose,  may  be  brought  by  the  mortgagee,  residing  in  a 
different  state,  in  a  Court  of  the  United  States.  Why  then  may 
he  not  sustain  a  suit  in  the  same  Court,  against  any  other 
person  being  a  citizen  of  the  same  state  with  the  mortgagor. 
We  can  perceive  tio  reason  why  he  should  not  The  case  de* 
pends,  we  think,  on  the  question,  whether  the  transaction  be- 
tween M'Anhur  and  M*Donald  was  real  or  fictitious ;  and*  wft 
perceive  no  reason  to  doubt  ita  reality,  whether  the  deed  be 
considered  as  absolute  or  as  a  mortgage. 

A  question  has  been  made,  whether  the  Circuit  Courtought 
to  have  noticed  the  testimony  on  the  conveyance  under  which 
the  plaintiff  claims,  because  it  was  brought  irregularly  before 
ihem. 

By  a  law  of  the  state,  interrogatories  may  be  propounded 
by  the  defendant  in  his  answer,  which  the  plaintiff  is  compel- 
led to  answer  as  if  they  had  been  propounded  in  a  cross  bilL 

Although  this  point  has  become  unimportant  in  this  cause, 
the  Court  thinks  it  proper  to  say,  that  the  rules  which  govern 
the  practice  of  the  Circuit  Courts  in  Chancery,  have  been  pre- 
iicribed  by  this  Court,  and  ought  to  be  observ^ 

We  think  there  is  error  in  the  decree  of  the  Circuit  Court 
dismissing  the  complainar  *s  bill,  and  that  the  same  ought  to  be 
reversed,  and  the  cause  remanded  for  further  proceedings  ac* 
cording  to  law. 

This  case  came  on,  &c*  and  was  argued  on  the  point  of  ju- 
risdiction, on  connlderation  whereof^  This  Court  is  of  opinion, 
that  there  is  error  in  the  decree  of  the  said  Circuit  Court  dis- 
missing the  complainant's  bill.  It  is  therefore  decreed,  and  oi^ 
dered  by  this  Court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be  and'the  same  is  hereby  reversed  and  annulled. 
And  it  is  further  ordered,  that  the  cause  be  remanded  to  the 
said  Circuit  Court  for  further  proceedings  to  be  had  therein, 
according  to  btw  and  justice. 
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DvMOAK  M^Akthub,  Puumtiff  m  EUOB,  1^  WSS^XT  S.  POK- 
Tsm*ft  Iawke. 

A  ^edU  Todiet  was  found  |>xthe  j«ny«  upon  whSbh  judgmeiit  wm  Io  be 
^terad  aoeocdiiig  ••  the  opinion  of  the  Court  'iiii«it  be  upon  the  con- 
itrac6on  of  a  oeit^n  deed*  which  deed,  waa  lefefred  to^  ana  made  pait 
of  (be  apecial  finding  of  the  juir,  but' waa  not  contuned  in  the  leooid 
tbeieof.  *  A  deed  formed  a  part  of  a  bill  of  eioeptioofr  taken  to  theopi- 
nibn  of  th^  Court,  upon  a  motion  for  a  new  t|ial  9  which  bill  oTezceptioniy 
with  the  aaiddeed^  waa  contained  in  the  record.  The  Court  cannot  jiMfi- 
daHy  know  that  thia  b  the  aame  deed  which  ia  referred  to  in  the  verdict 
of  the  jury,  or  what  arcvthe  other  cTidencet  of  title  connected,  with  it£ 

THIS  case  came  up  by  writ  of  error  lo  the  Gircuit  Court 
of  the  Di^ti^ct  of  Ohio,  and  was  'arg:ued  bj  Mr.  Baldwin^  for 
the  plaintiff  in  error,  and  by  Mr.  Ewing,  tor  the  defendant  in 
error.  The  cause  was  remanded  to  the  Circuit  Court  in  con- 
sequence of  a  defect  In  the  record,  and  no  opinion  having  been 
fiven  l^y. the  Court  upon  the  points  presented  and  discussed 
y  the  counsel^  they  aire  omitted; 

Mr*  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court:— 

This  was  an  ejectment  in  the  Court  for  the  seventh  Circuit 
and  District  of  Qhio^  in  which  the  jury  found,  a  verdict  in  the 
following  words :  *•  We  tKe  ju^r  find  the' defendant  guilty  of  the 
trespass  and  ejectment;  in  the  declaration  mentioned,  and  as* 
sess  the  plaintiff'^  damages  to  sik  cents,  which  verdict  is  thus 
rendered,  subject  to  the  opinion  of  the  Court  on  the  question 
reserved  by  consent  of  parties,  as  to  so  much  of  the  land  in  con« 
Iroversy,  as  is  contained  in  the  deed^  of  the  sheriff  of  Ross 
county,  to  the  said  defendant,  bearing  date  the  day  of 
180£,  and  upon  that  part  of  the  land  "included  in  said  deed. 
If  the  opinion  of  the  Court  on  the  question  so  reserved  by 
consent,  shall  be  with  the  plaintiff,  that  the  said  deed  is. not 
valid  to  nass  the  land  therein  described,  then  we  the  jury 
find  the  defendant  guilty  of  the  trespass  and  ejectminit  in  the 
decla^tion  n(ientioned^  accordingly,  for  that  part  also;  and  if 
the  opinion  of  the  Court  thereon  shall  be  in  favour  of  the  de« 
feodant,  that  aaid  deed,  with  the  other  evidences  exhibited  as 
part  of  Said  title,  is  valid  to  pass  the  fee  to  the  defendant;  then 
the  jury  find  the  defendant  not  guilty  of  the  trespass  and  eject- 
ment in  the  said  declaration  mentioned,  as  to  that  part  of  the 
lands  and  premises  in  controversy.'* 

This  conditional  verdict  is  for  the  plaintiff,  or  defendant,  ac- 
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tonfing  to  the  opinjloii  of  the  Court. on  the  Tiliditr  of  a  deedi 
with  the  other  eytdences  exhibited  tsjpart  of  Baid  title,  fiut 
this  deed,  taid  these  other  evidences  or  title  are  not  exhibited 
to  the  Courff  ih  such  manner  as  to  enable  us  to  notice  theofk*  A 
deed  does,  indeed,  fohn  apart  of  a  bin  of  exception  taken  to 
the  opinion  of  the  Court,  on  a  moti(]ai  ^bse^entlj  made  foi*  a 
new  triied.  But  the  Court  cannot  know,  judicially,,  that  this  is 
the  satne  deed  whi^h  is  referr^  to  in  the  verdic  V  or  what 
are  the  other  eTidences  oif  title  whicli  sre  coninectefd  ifilb  it. 
The  Tcpdict  is  too  imperfect  to' enable  the  Court  to  render 
judgment  on  it. 

The  judgment  of  the.  Cbciut  Pourt  Is  therefore  reversed, 
and  the  cause  remanded  tp  the  CiipQui't  Court,  wiUi  directums 
to  set  aside  the  verdict,  and  to  award  a  tmirtfaejm.  it  fUmo* 

This  cause  canne  ony  Sec  in  consideration  whereof,  It  is  the 
•pinioii  of  this  Court,  that  the  judgment  of  the  said  Circuit 
Cpurt  in  this  cause  is  erroneous,  becauae  the  verdict  is  imper- 
fect. It  is  therefore  considered  and  adjudged  by  this  Courts 
that  the  said,  j^dgm.ent  1/e,  and  the  same  is  hereby  reversed  sad 
annulled.  And  it  is  further  ordered^  that  this  cause  be  temaad- 
ed  to  Ae  said  Circuit  Coutt,  with  directions  to  award  a  vmiin 
/Maadenovoi 


Digitized  by 


Google 


<>as  dUPREMl^  COURT 


Jamss  Jackson,  Ex-demisb  of  Lazt  Andersow  v$.  Johw  Clabk 
AND  Robert  Ellison. 

Construcdon  of  the  Act  of  Congretf  paiied  Much  2d  ISOT^  entttlcid  «« An 
Act  to  eztdM  ^e  tune  lor  locating  Vii]g;iiiim  militaiy  wamnti,  for  return- 
ing tunrm  thereon  to  the  office  of  the  Secretuy  of  the  Depertment  of 
War,  and  appropfiating  lands  for  tiie  me  of  acho^  in  the  VifRiiaa  mffi- 
taiy  reaenrabont  in  lieu  of  thoae  heretofore  appropriated.  f6S4{ 

The  reservation  made  by  the  law  of  Yirpfinia  of  ITSSy  ceding  to  Congveas  the 
territonr  north-west  of  the  nvct  Ohio,  b  not  a  reservation  of  the  iHiole 
trsct  or  country  between  the  river  Scioto,  and  Little  Miami.  It  is  areserva- 
tkm  of  only  so  much  of  it,  as  may  be  necesiary  to  make  up  the  deficiency 
of  go0d  lands  in  the  counti^set  i^iart  for  the  officers  and  soldieis  of  the 
Tirginia  line,  on  the  continental  establishmentt  on  the  south-esst  side  of 
ttftOtiio.  The  residue  of  the  landa  are  ceded  to  the  United  Statea,  as  a 
common  fond  for  those.9tate%  who  were,  or  might  become  memben  of  die 
Uiuon,  to  be  .disposed  of  for  that  purpose.  io85| 

Altfiough  tlSB  military  ri^ts  constituted  t  le  primaiy  daim  upon  the  tnlst, 
that  dahn  was,  aoodrding  to  the  intention  or  the  parties^  so  to  be  satisfied 
as  s^  to  keep  in  view  the  interests  of  the  Union,  which  were  also  a  vital 

.  d»ject  of  the  trust  Tfab  was  onljr  to  be  effected,  by  prescribing  the  time 
in  which  the  lands  to  be  appropriated  by  these  claimants,  should  be  Sj^pa-. 
rated  horn  the  genersl  mass,  so  ai  to  emible  the  government  to  apply  the 
residueto  the  general  pu^poaes  of  the  tnist.  {635} 

If  the  right  ezbted  in  Congress  to  prescribe  a  time  within  which  militafy 
warrants  shoukl  be  locatM,  the  right  to  annex  ooooitions  to  its  extension, 
follows  as  a  necessary  consequence.  {635} 

If  it  be  conceded  that  the  proviso  in  the  Act  of  3d  March  1 807,  was  not  In- 
tended for  the  protection  of  surveys  which  were  in  themselves  abaohitely 
void;  it  must  be  admitted  that  it  was  intended  to  protect  thoae  which  were 
defective,'  and  which  might  be  avoided  for  irregularis.  If  thia  effect  be 
deiued  to  the  proviso,  it  becomes,  itself  a  nullity.  {fi35| 

Landa  surveyed,  are  under  the  law  as  completely  withdrawn  fi!om  the  com- 
mon masi,  as  lands  patented.  It  cannot  be  said  thfit  the  prohibition,  that 
**no  location  shall  be  mtide  on  trpicts  of  knd  for  which  patents  had  previ- 
oOsfy  been  issued,  or  which  hadbeen  previously  surveyed,"  was  intended 
only  for  vslid  and  regular  surveys.  They  did  not  require  legislative  aid. 
The  clause  was  introduced  for  the  protectioiH>f  defective  enmes  and  sur- 
veys, which  might  b^  defeated 'by  entries  made  in  quiet  times.  {638} 

ERROR  to  the  Circuit  Court  of  the  United  States,  for  the 
district  of  Ohio. 

The  plaintiff  brought  an  action  ^  ejectment,  in  the  Circuit 
Court' of  Ohio,  to  recover  a  tract  of  land,  situate  in  Adams 
county,  in  the  Virginia  military  district,,  and  state  of  Ohio. 
On  the  trial  of  the  cause,  a  bin  of  exceptions  was  teildered  by 
the  plaintiff,  to  the  opinion  of  the  Court  upop  the  admissibili- 
ty of  ceruin  testimony,  which  was  offered  by  the  plaintiff  and 
which  was  rejected  by  the  Court 

The  facts  of  the  case,  with  the  matters  which  were  the  sub- 


Digitized  by 


Google 


JAjNUARY  TERM^  1828,  629 

(JaokMnmClMketaL) 
ject  of  the  plaintiff ^s  exceptions,  appear  in  tlie  opinioii  of  the 
Coart     ' 

The  case  was  argued  \ij  Mr.  Leonard^  and  Mr.  Hammond^ 
ibr  the  blaintiff  in  error,.and  by  Mr.Creig^ton  and  Mi<  £wing, 
for  the  defandanU.   . 

The  argument  of  die  counsel  of  the  plaintiff  in  error^was 
prfaicipaliy-upon  these  points  d-^ 

i.  Congresscouldnotrightfailylimit  the  time  withiJL  which 
m^itajj  warrants  'Should  be  located  and  sunrejed. 

2»  The  Act  of  Congress,  prohibiting  locations  on  landa  ai^ 
ready  sUrteyed,  and,  declaring  any  patent  which  should  be  is- 
sued on  such  survey  void^  does  not  comprehend  the  surrey  in 
this  case. 

Mr.  Leonard  and  Mr*  Hammond,  iuAsted:  the  proviso  of  the 
Aa  of  dd  March  180r,  was  isim^y  design^  to  protect  voidb^ 
surreys,  not  those  absolutely  void.  Before  the,  statute,  surveys 
madetn  defective  locations,  or  not  executed  in  conformity,  irtte 
voidable,  but  might  be:carri<Bd  into  grant,  and  the  grants-issued 
thereon,  were  without  die  aid  of  the  Act,  appropriiidons  <if  the 
land» 

These  ^Arere  the  principal  ^vils  in  the  country,  detnandifig 
legislatiye  interference,  void  led  to  theenactinent  of.the  ata>> 
tute.  And  this  ^places  all  voidiAle  surveys,  which  might  be 
patented,  on  th£  same  f<ik>ting  as  if  they  were  patented,  so  far 
aa  to  prevent  aiibsequent  appropriadon,  but  .does  not  covei* 
with  iti  protecdon,  surveys  on  which  grants  can  never  issue. 

The  authority  of  the  surveyor  to  mt^e  a  survey^  is  derived 
solely  from^  the  warrant;  and  surveys  executed  without  war- 
rantk  are  void.  This  is^  apparent  iroin  all  the '  lawr  of.  Virgi- 
nia illative  to  di^  subject,  and  from  the  coi^on  pracdce  and 
universal  unders^ding  of •  those*  lawp^  and;  the  decisions  of 
the  Courts.  By  the  Act  of  9th  June  1794^  now  in  force,  no 
patent  can  issue  on  the  drfendant's  survey. 

On  the  construcUon  of  drfiehdantl,  the  proviso,  will  operate 
as  a  virtual  repeal  of  that  Act,  and  giveaQch  validity. to  these ' 
sufreys,.  as  torembye-thci  necessity  of  obtaining  grants;  or 
otherwise,  by  prevehting  subsequent  locadons,  rest  uie  land  in 
the  United  States.  The  latter  constnicdon  .would  ht  'an  in- 
fringement of  the  compact  between  Virnnia  and  the  United 
States,  and  a  refusal  to  execute  it  in  good  faith. 

If  Congress  can  limit  the  tinie  within 'which  locadons  may 
be  made,'  they  are  bound' to  execute  the  power  with  the  utmost 
honour,  and  oot  apply  a  limitadon  to  one  part  df  the  dir«^rict, 
vrithout  extending  It  to  alL  Much  less  are  they  anthoris0d,  un* 
der  colour  of  limiting  the  dme,to  appropriate. the  land  to-tli'eir 
own' use.  None  will  presume,  such  ill  faith  in  Congress.  The 
Virginia  UtM>ps.  acquired  a  rights  and  at  thf;  price  6f  blood,  to 
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compeiiatibif-iii^knd,  hj  tiie«xpreM  ttipakdoaoC  that  state 
Virginia  did  not'  cede  tKe  north-west  territory  to  the  UnkSy 
nattl  fhe  United  States  cingaged  to  make  good  the  compeosa- 
tioaont  of  the  reserratioh.  The  faith  of  two  sorereigns,  lias 
pledged  the  military  district  to  these  troops. 

The  whole  course  of  the  legislation  of  Congress  etinces 
that  it  wifis  not  their  design  to  authorize  locations^ -or  sanrey% 
wlthontmOhiary  warrants^  c^  for  more  land  than  is  embraced 
in  thiuu  It  cannot  be  ^apposed,  that. it  was  the  design  of  the 
pfomm  to.  protect  sutreya  wWly  nnauthorfsedt  on  which 
grants  ran  heTcr  issue;  but  *io  protect  surreys  that  ave  irregn* 
kirt  defective,  T^ablfiyan^  which  might  be  patented;  The  Act 
of  Virginia  protecting  old  military  surreys,  ia  as  strongly  ex- 
pressed'  as  the  proviso,  Trat  ttas  i^wtys  beto  hefd  to  apply  only 
to  those  founded  upon  wacrants. 

A  tale-df  land  by  tide  bond,-  and-  locsfdon  aAerwaids.mide, 
dbes  not  ir^c  the  purchaserwith  title  in  thi*  warraai  or  entry* 
^he  purchaser  reposes  eonfidenoe  in  the  vendor^*  and  if  tMa 
confiaenoe4s  misplaced,  the  purchaser,  and  not  the  gofcrn- 
men^  must  sustain  the  loss^  The  purchaser  can  lodk  to  hb 
bond  foir  indiemnity.  Massie^  was  then  the  proprietor,  and  had 
the  right' to  elect  4th^  of  these  locatimisi  and  by  recording 
ji-sufreyof'thcicarliervhe.lialMMl  himself  and  abandoned  the 
latter.  The  taidng  out  the  frarrant,  and  the  biota  of  survey,  as 
on  a  satisfied  warranl^  is  a  solemn  act  of  abandonment.  The 
recorded  survey,  lind  not  the  survey  ezjecuted  on  the  jground^  is 
protected  by  the  proviso. .  The  recording'  4  survey,  at&r  the  sa- 
tisfied warirant  with  the 'plots  dt  survey  are  taken  from  the 
office,  is  a  void  act  A  new  entry  cannot  be  held  a  withdrawal 
of  one  prior;  or,^-sa,  it  cannot.be  held  a  vrithdrawal  of  ^,  sur- 
vey jnecoided  w.hen  the  plot  i*  taken  from  the  .office,  send  espe- 
ciaUy  wha»  not  retumeid^  and.  tfana  a  aurvey  ot  55S  fM:res, 
made  on  only  403  acres  .of  located  wwrantf  the  residue  pf  the 
S5S  acres  being  Surveyed,  Yecorded,  tho  plots  Uken. out  of 
the  gffi<;,e,.'and  not^retumedjis  notshidded.by  th^  provisa 

He  4;ited,  among  other  case^  Taylor'r  Lessee  vs.. Myers,  7 
Whui.  £5;  fierr  ot.  Watts,  6  WhuA.  550,  Mathie  vt.  Potta,  6 
Crmehy  Taylor  and  another  %u  Bn^wn,  5  OomeA,  Wilson  na.  Mn^^ 
son,  1  Otmch^  Hickman  «s.  Hoffman,  and  Estill's  Heirs  na.  Ha- 
ret's  Heirs,  Hat&aii  Rqftart$^.  8i,.82,«rAi€uri  prmrsef  AiAm% 
/>BcMm#.  Johnson  t#.  Bufiuigton*  S^WomIu  Rqkf  Holt's  Heirs 
wt.  Herophile's  Heirs,  Svinl'  Ohio  RtportM^  and  referred  to 
SuHm'M  OfUectioHrf  Cffdo  Zand  LawB,  under  the  headjof  Pirgi- 
fda  fnitUanj  hande* 

Mr.  Creighton,  and  Mr.  Ewing,  for  the  defendants  In  error^ 
contended.—' 

In  the  case  presented  by  the  vecord  and  bill  of  eiception^ 
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the  counsel  for  the  defendants  insist,  that  they  are  |»i^tecited  lily 
the  proviso  of  th^  Act  of  Congress  of  tJtStr  fid  Mitrch  18Q7,  en- 
titled an  Act  to  extend  the  time  Tor  locating  Virginia  military, 
wammts,  for  returning  surreys^  &c ;  and  subsequent  Acts  of 
Congress  on  the  same  subject,  containing  the  same  proviso; 
and  that  the  patent  obtained  by  the  plaintiff  is  *^null  and 
void." 

The  United  States,  under  tl^e  d^d  of  cession  of  irS4,  from 
Virginia,  held  the  Virginia  'military  district  in  trust,  for  the 
Virginia  claimants.  The  surplus,  subject  to  sale,  asothe^  lands 
belonging  to  the  United  States. 

In  the  execution  of  these  trusts,. the  Congress  of  th^  United 
States,  on  the  23d  of  March  1804,  parsed  an  Act  limiting' 1o^ 
cations  it  the  Virginia  military  district  to  three  years,  and  five 
years  to  execute  and  return  surveys. 

The  holders  of  warrants  asked  an  extension  of  the  time* 
When  the  Act  of  the  Sd  March  1807  was  passed^  extending 
the  period  for  making,  locations  and  returning  surveys,  the  pro- 
viso on  which  the  defendants  rely,  was  introduced,  and  .has 
b^  retained  in  al!  the  subsequent  Acts  of  Congress  oif  that 
subject* 

The  power  of  Congress  to  limit  the  period  for  faking  loca- 
tions and  surveys  in  this  district,  (exercised  since  the  year 
1804,)  heretofore  has  never  been  quesjdoned;  In  the  exercise  of 
an  undoubted  power,  the  object  and  policy  of  the  national  le« 
gislature  ih  the  introduction  of  the  pro^ao  cannot  be  mistak- 
en, inexelttding  from  .location.  ^<  land  for  v^ch  patents,  hfd 
previously  been  issued.  Or  which  bad'  beat  previously  sunrey* 
ed. -*  The  survey  dimmed  by  the  defendants,  is  a  subsiatinff 
suiwey,  which  has  never  been. abandoned  or  withdrawn^  ana 
eomes  expressly  .within.jth€  doctrine  laid  down,  by  t)b«  Court  in 
the  case  of  Taylor's  lessee  V9.  Myers,  TJFI^.,  93.  ^  The  pfo- 
tiso.in  the  Act  of  March  ddi80r,  which  annuls  all  locatioQs 
made  on  lands  previously  surveyed,  applies  to  subiBisting  m^--. 
veys-^to  tjiose  in  which  an  interest  is  .claimed*.'^  The  Act 
places  surFeya.  o^.tbe  suae  footing  with  patents,  for  all  the 
purpoaei  of  defence  in  trials  at  law.  A  patent  is  a  title  froto 
Its  date»  and  condttsLve  aguiuAt  all  those  whose  rights  did  not 
eotnmence  previoua  to  its  emanation..  Hoofnagle  and  others  «t. 
Anderson,  7  fFhml.  210,  In  the  action  of  eiectment  in  Ohio, 
the  parties  ace^never  permitted  to  gp-behind  tht,  patent  The 
same  rule  applies  under  this  Act  to^urveys. 
^  The  class  of  cases  referred  to,  and  relied  on  by  the  plain- 
'^'sp  eottiisel,  are  icases  in- chancery,  where  it  is  the  appropri- 
ate duty,  of  the.  Court  to  go  behind  the  patent  or  survey*. 

Whether  a  patent  can  be  obtained  by  the  defieodants  oniheir 
anrreyy  will  be  a  qucation  between^  them  a^  the  >goveniment» 
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wheneTcr  the  gpTerament  shall  make  provMon  to  mqiufe'iiKo 
the  claim.   It  can  neTer  be  a  oaesti<m  .between  th^  plaunttff  and 
defendant*.    It  is  sufficient  for  the  defendants  in  this  control 
versy,  that  they  have  a  Jtlfrmlm^uiTejr,dlBM^  and  that 

the  patent  obtained  by  the  phuntiff  has  been  procnrcid  in  con-, 
travention  of  the  positiy^^  provisions  of. the  Act|  and  h  *^nnll 
and  void." 

If  it  were  admissible  to  go^  into  the  inquiry  deaired  by  the 
plainti^  it  will  be  seen^  that  when  Nathaniel  M^sie  sold  ihe 
land  in  question  to  the  defendanU,aad  at  the  .time  he  made  the 
entry  and  survey,  he  owned  405  acres,  pUrt  ,bf  LeyenJPowell^ 
warrant,  and  150  acres,  part  of  Tliomas  Goodwin's  wanjant, 
making  553  acres,,  the  precise  Quantity  in 'the  entry  ind  mxr- 

If  the  objection  to  the  defendants'  title  exists,  as  suggested 
by.  the  plaintiiF's  counsel,  the  facU  disclosed  in  the  evidence  ofr 
feredi  by  himy'present  axase  where  a  Court  pf  Equity  would 
give  to  the  ddTendants  ample  relief. 

.  Mr.  Chief  Justice  MARSttAu.  deliyeM  'die  'opinion  of  tlie 
Court*— 

Tliis  is  an  eiectmcnt  brouriitby  the  phuntiff  in  erroiv  in  the 
Court  of  the  United  States  mr  the  seventh  dreuit-'and  district 
of  Ohio,  to  recoye?  a  tract  of  land  lyihg  in  the  military  dis- 
trict. 

The  plaintiff  offered,  as  his  utie,  a  patent  from  the  govern- 
ment ot  the*  United  States^  bei^ihg  date  the  tOtk  of  November 
1834. 

The  defendants  then  introduced  a  certified' copy  of  an  entry 
and  survey  of  the  lands  in  controversy,  sw^rn  to  by  Richiurd^ 
G.  Anderson,  the  pnncipal  surveyor  of  the  Virnnili  mUitaiT 
district;  the  survey  purporting  to  have  been  made  on  the  lOta 
of  October  1796,  and  recorded  on  the  I5th  of  April  1818,  found* 
ed  on  an  entry,  bearing  date  the  19th  day  of  July  1796^  for  51^ 
acres  of  lan^  in  the  name  of  Nathaniel  Massie,  assignee,  num- 
bered 2744,. and  foui^ded  upon  Lev^  Powell's  warrant,  for  9000 
acres,  No*  3398,  and;  Thomas  Goodwill's  wurant  for  900  acres. 
No.  1930.  It  wks  admitted,  that  the  defendanU  were  purchas- 
ers from  Massie,  prilor  to  the  year  1796;  entered  into  possession 
of  the. premises  unc'.er  the  said -purchases,  and  received  arcon- 
veyance  from  him,  Oefore  t|ie  year.lOlS.  It  was  also  admitted, 
that  the  plaintiff's  .entry  was  made  on  the  104i  of  June  18M^ 
and  his  survey  on  the  90th  of  the  same  mon^; 

The  defendant  relied  on  this  survey,  and  on  the  proviso  of 
the  Act  passed  the  9d  of  March  1807,  entitled  >«  AnAct  to 
eaitend  the  time  for  loicating  Virginia  military  warrants,  kc." 
This  Act  annexes  the  following  provuo  to  the  permission  it 
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grants  to  obtain  warrants  for  military  service,  and  to  make  lo- 
cations within  the  military  district »— **  Provided,  that  no  loca- 
tions as  aforesaid,  within  the  aforesaid  mentioned  tract,  shall, 
after  the  passing  of  this  Act,  be  made  on  tracts  of  land  for  which 
patents  had  previously  been  issued,  or  which  had  been  previous- 
ly surveyed,  and  any  patent  which  may,  nevertheless,  be  obtain- 
ed for  land  located  contrary  to  the  provi^fops  of  this  section, 
shaiJ  be  considered  as  nuUand  void/' 

To  show  that  the  survey  set  up  by  the  defendants  was  not 
protected  by  the  proviso  in  the  Act  of  Congress,  the  plaintiiF 
offered  to  prove,  that  the  warrants  on  which  it  was  founded 
were  satisfied  beftVre  that  entry  was  made.  For  this  purpose, 
he  offered  in  evidence,  two  entries,  amouuting  to  1597  acres, 
on  Powell's  warrant,  made  in  Powell's  name  the  30th  of  De- 
cember 1791,  surveyed  by  Massie  on^the  3d  of  January  179^ 
th^  survey  recorded  on  the  10th  of  the  same  month;  plots  and 
Certificates  taken  from  the  office  by  Massie,  the  jllth  of  July 
1795,  and  a  patent  issued  to  him  on  the  19th  September  1799  ( 
also  an  entry  for  403  acres,  the  residue  of  Powell's  warranty 
made  in  the  name  of  Nathaniel  Massie,  on  the  £7th  of  Janua- 
ry 1795,  surveyed  on  the  27th  December  1796,  the  survey  re- 
corded on  the  9th  of  June  1797;  the  plot  and  certificate,  toge- 
ther with  the  warrant  supposed  to  be  satisfied,  taken  out  of  the 
office  by  Massie,  on  the  14th  of  June  1797,  s^nd  a  patent  issuea 
to  hisJieirs  on  the  3d  of  December  1814. 

.  He  also  offered  in  evidence,  an  entry  for  hity  acres  made  on  . 
Thomas  Goodwin's  warrant,  in  the  name  of  John  Walker,4i8- 
signee,  the  17th  of  September  1795,  surveyed  the  30th'  of 
March  1820,  and  patented  on  the  19th  of  November  1825;  also 
an  entry  for  .150  acres,  the  residue  of  the  said  warrant,  made 
on  the  16th  of  June  1795,  in  the  name  of  the  said  Massie,  sur- 
veyed on  the  1st  of  July  in  the  same  year;  survey  recorded  the 
10th  of  the  same  month,  and  a. patent  issued  to  Massie  on  the 
15th  of  February  1800. 

The  plaintiff  also  offered  the  deposition  of  Richard  C  An- 
derson, the  principal  surveyor,  who  deposed,  that  the  survey 
of  553  acres,  which  was  given  in  evidence  by  the  defendants, 
was  illegally  maj^e,  and  admitted  by  hiim  ignorantly  and  im- 
properly, to  record;  and  that  he  had  marked  the  ^ame  on  the 
record  of  his  office,  "error;"  but  he  does  not  state  the  time 
when  tills  mark  was  made.  He  adds,  that  he  had  refused  to 
grant  a  plot,  and  certificate  of  survey,  being  of  opinion  that 
the  whole  of  the  warrants  had  been  previously  satisfied. 

The  defendants  moved  the  Court  to  reject  the  authenticated 
copies,  and  testimony  aforesaid,  as  inadmissible  evidence; 
which  motion  was  granted  by  the  Court,  upon  the  ground  that 
the  Act  of  Congress  confirmed  the  survey  of  the  defendants. 

Vol.  I.  4  L 
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tnd  aiiiiulle4  the  plaintiff's  |Miteiit     Aii  «xcepdm  wu  takei^ 
to  this  opmiofu    A  yerdict  and  jndgii^ent  haring  teen  giteft 
fcr  the  ddTendants,  the  plaiibtiff  hat  brought  tlie  canse  iatp  thl* 
Court  by  writ  of  error. 

'  Two  points  haye  been  made  by  the  coidisel  tSr  the  plaintiit 
They  contend— - 

1.  That  Congress  could  not,  rightfully,  limit  the  Ume  withia 
which  military  warrants  should  be  located  and  surreyed. 

2.  That  the  Act  of  Congress,  p^fofiibitiiig  locations  oh  lands 
already  surveyed,  and  dediuingv  any  patent  which  should  be 
issued  on  such'  survey  Toid,  doesnot  comprehend  the  survey  in 
this.  case. 

The  fii^t  point  to  be  consideredi  is.  the  objection  to  the  liask^ 
ation  of  time  prescribe!  ^y  Con^jress,  within  which  .the  ToaS^r 
tary  warrants  granted  by  Virgtida'  should  be  loctied;  The 
plaintiff  contends  that#no  limitation  jc^  be.fiked^ 

In  the  October  session  of  irSS,  the  ieeisUniiire  of  Virgfaila 
.passed  an  Act  cedi^ig  to  Congress  the  territory  ctadoi^dby  that 
state,  lying  north-west  of  the  river  Ohio,  under  certain  raaerva* 
tiohs  and  conditions,  in  the  Act  mentioned.  One  of  these  waii^ 
**  That  in  case  the  quantity  oirgood  land  on  the  pouth-east  side 
of  the  Ohio,  upon  the  Waters  of  the  Cumberland  river,  ssd  be- 
tween the  Greeta  river  and  Tennessee^  which  Jias  been  reserved 
by  law  for  the  vii'ginia  troops,  on  the  con&iental  establis- 
hment, should,  from  the  North  Carolina  line  bearing  in  farther 
upon  the  Cumberland  lands  than  was  expected,  prove  insuiB- 
e^ent  for  their  legal  bounties;  the  deficiency  should  be  made 
up  to.  the  siftid' troops  in  good  lands  to  be  laid,  off  between*  the 
nvek*s  Scioto  and  Little  Miami,  on  the  north.-west  side  of  ihe 
river  Ohio,  in  such.pvopordons  all  have'  been  engaged  to  theni 
liythelawspfyirguiia.V 

This  is  not  a  reservation  of  the  whole  tract  tf  country  lying 
between  the  rivers  Scioto  and  Little  MiunL  It  ia  a  reservation 
of  only  so  much  oPit,  as  may  be  necessary  to  make  up  the  difr- 
fidency  of  good  lands  in  the  country  set  apart  for  the  ofBoers 
and  soldiers  of  die  Virginia.line,  on  the  continental  estabEsh- 
ment,  on^the  south-east  aide,  of  the  Ohio^  The  reservation  i»^ 
made  in  tprms  whichindicate  jome  doubt  reapecting  the  exist* 
enceof  the  deficiency,  and  wm  opinio^  that  it  will  not  be  very 
considerable.  Subaeq[uent  ^  resolutions  of  the  Virginia  legisln- 
ture.  have  added  very  much'to  the  amount- of  these  bonntieat 
The  lesldueof  the  lands  are  ceded  to  the  United  Statesi-for  the 
benefit  of  the  sud  sutes,^f  to  be  considered  as  a  commoMw' 
Ibr  the  use  and  benefit  of  such  of  the  United  Stafies,  aahave 
become,  or  shall  become,  members  tyf- the  confederation  oris- 
derai  alHanoe  of  the  said  atates,  Virginia  bchisiwii  aMonliM 
to  their  nsMil  ce^ec^  pffO|!oi^ioii»la  the  general  chargis  aira 
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espeaditnie;  aad  shall  be  faithfully,  and  banajidif  dUiiOaed  ct 
for  that  putpoae,  and  for  no  other  use  or  purpose  whateTer.** 

The  government  of  the  United  States  then  received  this.ter* 
il^torjr  m  trust,  not  only  for  the  Virginia  troops  on 'the  conti^ 
nentU  establlshsaent,  but  also  for  the  use  and  benefit  of  the  mepi* 
bers  of  the  confederation;  and  this  thist  is  to  be  executed  .^*  by  n 
•fjdthful  and  banmjld^*  disposition  of  the  land,  for  that  purpose- 

We  cannot  take  a  retcospectiTe  new  of  the  then  situation  of  • 
the  United  States,  .without  perceimg*  the  importance  which 
musthalirebeenattachedto  this  part  of  the  trust.  Ahearyfo* 
relg^  and  domestic  debt,  pnrt  ot  the  price  paid  ibr  indepen* 
dence,  pnucd  upon  the  goTeriunent;  and  the  vacant  landa 
constituted  the  only  certain-fund  for  Us  discharge.  Althoughf 
then,  the  military  rights  constituted  the  primary  daim  on  th# 
trust,  that  claim  was,  according  to  the  intentnm  of  the  parties^ 
so  t9  be  aatidied  as  still  to  heep  in  view  that  other  object 
which  was  also  of  vital  interest.'  This  was  to  be  effected  only^ 
by  presciibihg.  the  time  within  #hich  the  ^nds  to  be  appro^ 
priated  by  these  claimants^  should  be  separated,  from  the  ^ene* 
ral  mass,  so  as  to  enable  the  government  to  apply  the  residiie, 
whif^h  it  Was  then  supposed  would  be  considerable,  to  the  other 

Sarposes'of  the  trust  .The  time  oug^t  certainly  to  be  liberaL 
ut  unless  some  time  might  be  prescribed,  the  other  purposes 
cf  the  trust  would  be  totally,  defeated ;  and  the  surplus  laiui  re^ 
main  a  vrildemess. 

This  reasonable,  and,  we  think,  necessary,  construction,  ho 
met  with  general  acquiescence.  Congress  has  acted  upon  iCp 
and  has  acted  in  such  a  manner  as  not  to  excite  comphdntSf 
either  in  the  state  of  Virginia,  or  the  holders  of  military  war- 
rants. 

If  the  tight  existed  to  prescribe  a  time  within  which  roiU- 
tarj  warrants  should  be  located,  the  rig^t  to  annex  conditions 
to  Its  extension  follows  as  a  necessary  consequence.  The.  con* 
ditiott  annexed*  by  Congfess  has  be^  calculated  for  the  sole 

eurpose  of  preserving  the  peace  and  quiet  of  the  inhabitants». 
y  securing  titles  previously  acquired.    We  are  to  inquire^ 
whether  the  case  ottht  d^findanu  is  within  it 

2.  It  has  been  contended,  that  the  prohibition  in  the  Act  of 
the  5ed  of  March  180r,  to  make  locations  on  land*  which  had 
been  previously  surveyed,  does  not  extend  to  the  survey  of  the 
defendants,  because  that  survey  wall  made  on  warrants  which 
had  been  previously  satii^d^  The  word  ^*  survey^"  as  used  in 
the  law,  is  not  satisfied  by  the  mere  circumstance  that  a  chain 
has  followed  a  compass  round  a  particular  piece  of  ground^ 
but  requires  that  it  should  be  nude  in  virtue  of  a.  warrant  for 
the  purpose  of  appropHating  land,  to  which  the  holder  of  that 
warrant  is  entitled  by  law.  Tlbe  wamiat  can  be  an  authority 
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for  surveying:  and  appropriating  so  much  land  oiil>%  as  it  pro- 
feftses  to  grant;  and  this  necessary  limitation,  could  it  require 
Confirmation,  is  confirmed  by  the  Act  of  the  9th  of  June  1794, 
which  regulates  the  manner  of  issuing  patents  on  surveys  for 
less  than  theVhole  quantity  of  land  specified  in  the  wprrant. 
That  Act  contains  a  proviso,  ^^That  no  letters  patent  shall  be 
issued  for  a  greater  quantity  of  land  than  shall  appear  to  remain 
due  on  such  warrants."  As  patents  had  issued  focxhe  whole  Quan- 
tity of  land  specified  in  the  warrants  on  which  the  survey  of  the 
defendants  professes  to  be  founded,  previous  to  the  entry  of  the 
plafaitifi^  no  patent  could  at  that  time  have  been  obtained  by 
the  defendants;  and  therefore,  the  saving  in  the  statute  could 
not  have  been  intended  for  their  survey. 
.  The  Court  has  felt  the  weight  of  this  argument,  and  hafr 
bestoil^ed  upon  it  the  most  deliberate  consideration. 

The  Act  of  the  £3d  of  March  1804,  is  the  first  Act  whiqh 
prescribes  the  time  within  whif  h  the  holders  of  military  war^ 
rants  shall  make  their  locations  andsurveys.  That  Act  requires 
that  the  locations  shall  be  mi^ie  within  three  years  from  its 
passage.  On  the  2d  of  March  '180r,  the  first  Act  was  passed 
giving  a  farther  time  of  three  years  for  making  locations,  and 
of  five  years  for  returning  surveys.  This  Act  contain'b  the  pro- 
Tiso  of  which  the  defendants  claim  the  benefit  In  every  Act 
which  has  been  since  passed,  prolon^^ng  the  time  for  making 
entries  and  returning  surveys  on  military  warrants;  the  same 
proviso  has  been  introduced.  It  was  enacted  in  March  ISOT, 
and  has  continued  in  force  ever  since.  It  constitutes  a  limita- 
tion to  the  right  given  by  all  subsequent  laws,  to  locate  and 
sui'vey  military  warrants. 

If  it  be  conceded,  that  this  proviso  was  not  intended  for  the 
protection  of  surveys  which  wer^  in  themselves  absolutely  void, 
it  must  be  admitted  that  it  was  intended  to  protect  those  which 
were  defective,  and  which  might,  be  avoided  for  irregularity^ 
If  this  eflect  be  denied  to  the  proviso,  it  becomes  itself  a  nul- 
lity. We  must  therefore  inquife,  to  which  class  die  sun^yof 
the  defendants  belongs. 

Nathaniel  Massie  was  probably  the  proprietor  of  L«ven  Pow- 
ell's  whole  warrant  of  2000  acres,  certattily  of  40S  acrea  part 
thereof,  when  he  made  the  entry  under  which  the  defendants 
claim.  He  was  also  the  proprietor  of  150  acres,  j^trt  of  Tho* 
mas  Goodwin's  warrant.  We  say  he  was  iat  that  time  the  pro- 
prietor of  those  warrants,  because  he  madfe  an  entry  for  40S 
acres,  part  of  Powell's  warrant,  in  his  own  name,  on  the  87ih 
of  January  1795,  and  an  entry  for  150  acres,  part  of  Goodwin's 
wiarrant,  in  his  own  name,  on  tl^e  10th  df  June  1795 j.  both 
which  entries  were  afterwards  surveyed  and  patented  for.him- 
self  and  hir  heirs.  These  two  efitries  anaount  to  55S  acres,  the 
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quantity  for  which  the  entry  sold  to  the  defendants  was.  made. 
Being  thus  the  proprietor  of  both  these  entries,  and  of  the  war- 
rants on  which  they  were  founded,^  he  makes  an'  entry  in  his 
own  name,  on  the  19th  July  1796,  for  the  same  quantity  of  553 
aic^res.  This  last  entry,  the  warrants  being  satisfie4  if  the  pre- 
vious entries  remained  in  force,  was  inconsistent  with  the  two 
preceding  entries.  It  ought  not  to  have  been  made  by  him  nor 
allowed  by  the  principal  surveyor,  unless  tho^  preceding  en- 
tries were  withdrawn.  According  to  the  usage  of  the  office,  as 
stated  in  Taylor's  Lessee  vs.  Myers,  7  fFheat,  2S,  Massie  h^ 
the  power  to  withdraw  them.  Had  he  expressed  to  the  Survey- 
or General  l^is  wish  to  withdraw  them,  and  to  re-enter  the* 
warrants,  his  wish  would  not  have  been  opposed.  But,  wfih- 
outexpressing  this  wish,  so  far  as  the  case  shows,  he  made  the 
entry  m  question.  This  act  was  lawful  if  the  two  preceding 
entries  were  removed;  unlawful  if  they  stood.  The  officers  of 
the  government  did  their  duty,  if  this  entry  displaced  the  two 
wl^ch  preceded  it;  but  violated  their  duty,  if  it  had  not  this  ef* 
feet  Unquestionably,  In  an  office  regularly  kept,  the  with- 
drawal of  an  entry  ought  to  appear  upon  th^reconl ;  but  had 
this  office  been  regularly  kept,  the  last  entry  could  not  have  been 
allowed,  unless  accompanied  by  a  withdrawal  of  those  which 
were  inconsistent  with  it. 

'  Had  Nathaniel  Mansie  transferred  his  right  to  the  two  last 
preceding  entries,  previous  to  the  time  of  making  this  for  the 
defendants,  so  that  tl)e  contest  was  between  purchasers;  the 
prior  entries  could  not  have  been  affected  by  his  subsequent 
act  But  he  had  not  transferred  his  right  to  them;  the. con- 
test, had  one  arisen,  wbuld  not  have  bcfen  between  purchasers, 
but,  between  a  purchaser,  and  the  wrongdoer  himself.  Can  U 
be  doubted  how  such  a  controversy  would  have  terminated  ? 
Nathaniel  Massie,  being  the,  proprietor  of  55S  acres  of  milita- 
ry land  warrants,  enters  them  on  lands  which  they  might  law- 
fully appropriate;  afterwards,  possessing  a. perfect  right  to  can- 
cel this^entry,  and.  jocate  the  warrants  elsewhere,  he  does  locate 
them  elsewhere,  and  sells  this  location  to  a  purchaser  for  a  va- 
luable consideration^  without  notice.  .  It  cannot,  we  think,  be 
doubted  that  a  Court  of  Eaiiity  would  at  any  time,  while  Ma»' 
jie  remained  the  owper  or  the  prior  entries,  relieve  such  pur-  . 
chaser,^  by  annulling  the  entries  which  obstructed  the  title  ofthe 
purchaser;  or  decreeing  that  Massie  should  withdraw  them,  or 
enjoining  hiifi  from  carrying  them  into  grant  Had  the  plot  and 
certificate  of  survey,  with  the  accompanying  vouchers  required 
by  law,  been  presf^nted  by  the  defendants,  previous  to  the  pro^- 
ceedings  taken  by  Massie  to  obtain  patents  for  himself  a  grant 
would  have  issued  to  the  defendants.  Their  survey  then,  was 
not  an  absolute  nullity.    It  might  have  been  aiipported  in  a^ 
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Court  of  "Equity;  and  had  the  defendants,  inttead  o^  trusting^ 
aa  thej  probal^ly  did^  to  Masaie  for  a  title,  been  diligent  in  the 
pursuit  of  it'  themselves,  they  might,  perhaps,  have  obtained 

.  one  from  the  Cnited  States. 

This  was  not  n  fictitious,  but  an  actual  sunrej,  made  as  early 
as  the  year  1 796,  by  a  regular  officer,  for  one  owning  the  warrants 
on  which  the  entry  purports  to  be  made,  and  having  at  the  timc^ 
full  power  to  give  complete  validity  both  to  the  entry  and  sar- 
vey.  No  circumstance  attended  them  which  could  enable  n, 
purchaser  to  detect  the  latent  defect.  The  survey  havbg  every 
appearance  of  fairness  and  validity  g^ven  to  it  by  the  regular 
officers  of  tlie  government,  is  sold,  at  least  as  early  as  the  vear 
1796,  to  persons  who  take  possession  of  it,  and  have  retained 
possession  ever  aince.  Why  should  not  the  proviso  in  the  Act 
of  Congress  apply  tto  the  case  ?  The  Words  taken  literally,  cer^ 
taiiily  apply  to  it..  ^*  No  locations  shall  be  made  on  tracts  of  land 
for  which  patents  had  previously  be^  issued,  or  which  had  been 
previoualy  surveyed.  Had  m  patent,  been  previously  issued 
on  this  very  survey,  this  contest  could  never  have  arisen.  Does 
the  language  of  the  clause  furnish  anv  distinction  between  the 
patent  and  the  survey  ?  If  it  be  a  survey,  there  is  none.*  Lands  > 
surveyed  are  as  cbmpl^tdy  withdrawn,  as  lands  patented  from  i 
subsequent  location. 

It  cannot  be  said^  thiit  the  Mt>hibidqn  was  intended  only  for 
valid  and  regular  surveys.  They  did  not  require  legislative 
aid.  It  wasi  luiolm  that  the  military  district  abounded  with 
defective  entriesand  surveys,  which  might  be  defeated  bv  en« 
tries  made  in  mors  quiet  times,  with  better  knowledge  or  the 
requisites  of  law<«  This  clause  was  introduced  for  their  pro- 
tection.   It  was„  most  trulv,  an  enactment  of  repose.    A  $ur- 

.  vey  made  by  the  proper  officer,  professing  .to  be  made  on  real 
warrilQts^  bearing  upon  its  face  every  mark  of  .regularity  and 
validity,  presented  a  barrier  to  the  .api)roach  of  the.  location, 
which  he  was  not  permitted  to  pass;  which  he  was  not  at  liber- 
ty to  examine.  Had  the  survey  been  made  <m  land  not  previ* 
ously  located,  it  would  have  been  as  destitute  of  validity  as  it 
is  now  supposed  to  be.  Tieit  it  is  admitted,  U^at  though  it  should 
not  coyer  one  fpot  of  the  location,  the  land  sunreyed  could  not 
be  appropriated  by  a  subsequent  locator.  .The  illegality  of 
tiie  survey  would  not  have  been  examinable  by  him. 

We  cannot  draw  the  distinction  between  such  a  case  ai|d 
this.  Congfiess  does  not  appear  to  have  drawn  it;  They  are 
both  surveys  ;made  by  the  regular  officers  on  military  war* 
rants. 

It  may  be,  that  the  defendants  may  never  be  able  to  perfecf 
their  titter  The  land  may  be  yet  subject.to  the  disposition  of 
Congress.    It  lis  enough  for  the  present  case  to  say,  that  a||  we 
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umderstand  t&e  Act  of  Cong^ss,  it  waa  not  liable  tp  location 
when  the  plaintiff'a  entry  waa  made.  . 

We  have  not  noticed  the  teatimony  of  the  principal  surveyor, 
hecauae  we  do  not  think  it  affecta  the  case. .  The  word  ^  error" 
waa  written  on  the  face  of  the  plot,  we  know  not  when;  cer- 
tainly after  it  waa  recorded,  and  after  the  6ertificate  exhibited 
by  the  defendant  at  the  trial  had  been  given.  It  manifests  hia 
opinion  that  he  acted  improperly  in  admitting  the  survey  to 
record,  but  that  opinion  cannot  affect  die  case.  The  great  ori- 
ginal impropriety  waa  in  omitting  to  require  that  the  previous 
entries  made  in  the  name  of  Maasie,  ahould  be  withdrawn,  eX" 
preaaly,  when  this  entry  waa  made* 

This  case  is  not,  we  think,  like  Taylor's  Lessee  v$.  Meyers, 
reported  inT  Wheat.  23.  In  that  case  the  owner  had  openly 
abandoned  hia  location  and  survey,  and  had  placed  his  warrant 
pvi  other  land.'  In  such  case,  the  land  was  universally  consi- 
dered aa  retumine  to  the  mass  of  vacant  land,  and  becoming, 
like  other  vacant  land,  aubject  to  appropriation.  A  person  hav- 
ing no  interest  in  the  original  survey,  attempted  to  set  it  up 
against  a  subsequent  locator,  under  the  proviso  in  the  Act  of 
Congress  which  baa  been  stated.  The  Court  said,  **the  pro- 
viso of  that  Act,  which  annuls  all  locations  made  on  lands  prc- 
yionaiy  aurveyed,  appliea  to  aub3isting  surveys;  to  those  in 
which  an  interest  is  claimed,  not  to  those  which  have  been 
abandoned,  and  in  which  no  person  has  an  interest/'  This 
survey  has  not  been  abandoned  by  any  person  having  title  to 
it,  and  the  defendants  still  have  an  intei^st  in  it 

We  think  there  ia  no  error  in  the  decree*  and  that  it  ought 
to  be  affirmed. 
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Robert  Barrt,  AppiIlxant,  ««•  GftiFFrra  Coombb,  Appellbs. 

The  statute  of  fnnds  in  MaiyUnd  tequires  written  evidence  of  the  oontmet^ 
or  a  Court  cannot  decree  peifonnuiee.  The  wordBof  the  statute  are**  wi- 
leM  the.  amement  upon  which  such  action  shall  be  brought,  or  some 
liiemoranaum  or  note  thereof,  shaU.be  in  writing  signed  by  the  pai^  to 
be  charged  therewitht  or  by  some  other  penoaby  nim  thereto  lawmUy 
authorized."  }650} 

A  note  or  memoranduDvin  writing  of  tfie  jq^reement  between  patties,  is  au^ 
iicient  under  the  statute  of  frauds  tf  Upland ';  and  in  order  to  obtain  a|>e* 
dfic  perfomiMice-  in  equity,  the  note  in  writing  must  be  sufficient  to  maii^ 
tain  an  action  at  laV.  Jl'he  fotih  it  not  regar^lea,  or  the  place  of  signature, 
provided  it  be  in  the  handwriting  of  the  party,  or  his  agent,  and  furnish 
evidence  of  a  complete  and  piacticable  agreement. '  A  Court  of  Equity 
win  aupply  no  more  than  the  ordinary  incidents  to  such- an  agreement 
■och  as  the-  ingredients  of  a  complete  transfer,. usual  covenants,  &c. 
f650J 

An  examination  of  tlie  cases  wiUabow  that  Courts  of  Equity  are  not  particu- 
Jar,  with  regard  to  the  direct  and  immediate  purpose  for  which  the  writ- 
ten evidence  o^the  contract  was  created.  It  is  wriiUn  emdmee  which  the 
statute  requires  {  and  a  note.br  letter,  and  even  in  one  case  a  letter,  the 
object  of  which  was  to  annul  the  contract,  on  a  ground  really  not  .unrea- 
sonable^ was  held  to  bring  a  case  within  the  provisions  of  the  statute. 

Where,  la  an  account  stated  by  t£e  parties^  in  the  handwritiiig  of  the  d^ 
fisndant,  bib  name  being  written  by  him  at  the  head  of  the  account,  a  ba« 
lance  was  acknowledged  to  be  due  by  hitiito  the  complainant  in  the  bill 
for'a  BpeCibo  peif>rmance,tbere  was  the  following  credit ;  *'  Bjf  wtypm^ 
ehate  ofyour  haff^  E.  S,  vAaif  and  prenuaettkiMdasfamreed  upon  bdwem 
tii,  17578  63  f**;  It  was  hekl  to  be  a  sufficient  memorandum  hi  writing  un« 
der  the  statute  of  frauds  of  Maryland,  upon  which  the  Court  could  decree 
a  specific  performance  of  the  sale  of  the  eatatf  referred  to ;  other  matters 
appearingm  evidence,  and  by  the  admissions  of  the  d^endant  in  lib  an- 
swer, to  sbow  the  particubr  property  designated  by  **  y$ur  iII.Bi  wkmf 

THIS  was  an  appeal  from  a  decree  in  equity,  of  Uie  Circuit 
Court  for  the  county  of  Washington,  against  Robert  Barry  the 
appellantit  upon  a  bill  filed  by  Griffith  Coombe^  for  the  specific 
execution  01  a  contract  for  the  sale  of  real  estate  in  the  city  of 
Washington,  and  for  the  payment  of  the  balance  of  an  account, 
which  it  was  alleged  had  been  settled  and  agreed  u|>on  by  the 
parties.' 

Th^  material  charges  in  the  bill,  and  which  were  brought 
into  the  consj^deration  of  the  Court,  by  the  counsel  in  argument, 
were} that  various  transactions,*  commencing']^  1815,  had  ta* 
ken  place  betweeorthecomplaixiant  and  the  defendant,  who  then 
resided  in  Baltimore,  together  with  a  pertain  James  D.  Barry 
of  the  city  of  Washingtoi^,  as'joint  proprietors  of  «  tanyard. 
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(Buny  ft.  Coombe.) 
in  which  the  business  of  tanning  and  sdling  leather  was  caT>- 
ried  o^ ;  in  the  course  of  which,  the  concern  became  largely  in^ 
debted  to  the  complainant,  and  to  other  person»;.fer  the  pay- 
xAent  of  which  securities  had  been  given.  Afterwards,  in  1821, 
the  partnership  between  the  defendant  and  James  D.  Barry, 
was  dissoWed,  and  the  wh^Ie  of  the  stock  in  trade  became  the 
property  of  the  defendant;  who  i^terwards  continued  the  busi* 
ness  on  his  own  account 

That  about  the  18th  of  May  1818,  the  complainant  and  the 
defendant  purchased  an  estate  on  the  Eastein  Branch  of  the  Po^ 
tomac  in  the  city  uf  Washington,  upon  which  were  erected  a 
dwelling  house,  warehouse,  and  wharf,  and  which  was  held  by 
the  complainant  and  the  defendant  as  tenants  in  common.  Large 
expenditures  were  made  by  the  complainant  for  the  repairs  of 
the  property,  and  the  defendant  was  considerably  indebted  to 
the  complainant  for  his  proportion  and  share  of  the  same. 

The  bill  further  charged,  that,  about  September  1820,  a  set- 
tlement of  all  accounts  took  place  between  the  parties,  u|>on 
which  the  defendant  was  found  in' arrears,  and  admitted  him- 
self to  be  indebted  to  the  complainant,  a  stated  balance  of 
9,0r8  dollars  33  cents;  and  for  the  purpose  of  liquidating  and 
discharging  the  balance,  so  due  by  the  defendant,  a  bargain 
was  then  concluded  for  the  sale  of  the  defendant's  moiety  of 
the  said  premises,  on  the  Eastern  Branch,  so  held  by  them 
in  common ;  for  which  the  complainant  agreed  to  allow  him 
the  price  of  7fi7S  dollars  63  cents,  to  be  passed  to  his  credit, 
in  account  against  the  stated  balance;  the  balance  of  1,500  dol- 
lars still  remaining  due,  the  defendant  agreed  to  pay  with  in- 
terest in  instalments,  in  one,  two,  and  three  years,  and  to  give 
his  promissory  notes  for  the  same ;  in  consideration  of  which 
agreement,  on  the  part. of  the  defendant,  the  complainant 
agreed  to  discharge  the  parties  who  had  be^  concerned  in  the 
lanyard,  from  the  debt  due  to  him,  on  account  of  certain  en- 
dorsements ;  and  to  i^eliquish  to  the  defendant  his  interest  in,  and 
lien  upon,  leather  which  he  held.  Whereupon  the  drfendant  im- 
mediatdjj  drew  tip,  in  his  oum  handtoriting^  a^itaiemeni  of  the 
said  settiementf  bargain^  and  agreement^  in  the  form  of  an  ac- 
count between  himself  a»  debtor^  and  the  complainant  ae  creditor^ 
signed  at  Vie  beginning  with  the  ddendant's  name  in  his  own 
hiauhori/ing^  and  at  tlufoot  with  the  complainant's  name  in  his 
handwriting:  in  which  written  statement,  are  set  down  the 
heads  of  the  several  accounts  upon  which  the  said  balance  of 
9,078  dollars  63  cents,  was  ascertained  against  the  defendant 
as  aforesaid;  the  credit  and  deduction  of  the  purchase  money, 
aCTced  to  be  allowed  the  complainant  for  the  defendant's  moiety 
of  the  said  estate  and  premises  on  the  Eastern  Branch,  as  afore- 
said, described  in  said  statement  as  ^  your  [meaning  the  de- 

VoL.  I.  4  M 
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Fendant's]  i  £•  B.  [meaning  Ernstem  Branch]  wharf  and  pre^ 
mites;**  and  expresslj  atated  as  p^irdiaaed  hf  the  compiainanf 
on  the  day  of  the  date  of  aaid  paper,  with  an  expreaa  refer- 
ence to  the  tiud  agreement  between  the  complainant  and  the 
defendant;  and  lasUy,  the  aaid  balance  of  l^SOO  dollars,  remain- 
ing due  after  deducting  Uie- credit  for  the  said  purchase  mo- 
ney as  aforesaid,  payable  by  instalments  as  aforettid. 

The  statement  of  the  account,  alleged  to  hare  been  so  drawn 
up,  was  as  follows  >— 

^Waihmgion^  9rih  Sqii.  iWtO. 
««  Robert  Barry,  To  G.  jCoombe,  Dr. 

'V  To  amount  of  J.  D.  Barry*s  notes  taken  up  by  me,  and  secured 
by  him  in  tanyard««tock,  and  leather,  per  bill 
dated  Srth  Dec.  1819,    -        -        r        £4,209  00 
^'«Int^t|itondo.  tothisday--9Mo&     •         184  40 

^B4,39S40 

««  To  bill  of  leather  sent  you  in  June,  X819,  8  52,846  50 
f«  Intereat  tb-this  date— 15  M6S.    •       -         21665 

$fi6Sl5 


«*  To  balance  due  on  tanyard-books,  (£;.£.)  284  25 

•«  To  cart  of  hay  for  tanyard,        -        -  ST  37 
<«  To  balance  due  for  supplies  to  tanyard, 

per  account  furnished  you^         -        •  .  152  64      474  26 

^*  To  i  escpenses  of  repurs  on  houae  and  . 

wharf;  £.  Branch,  ....  1,1454927,93081 
"  fntercst,  9  Moa.        .        -        .        -  5152    1,)9701 

"Cr,  8^12782 

**  By  i  rent  and  wharfage,  kc  of  sundrys, 
to  this  day  on  £.  B.  wharf,       •        •        .        •  49 19 

89^7863 

<*  Bjffmfpureha$eqfycur  k  E.  B.  wharf  and  premiuify    jKn  fis 

thu  Jmf  ai  agreid  an  between  tu.  \    'P'^^ 

'<  Balance  due  G.  Coombe,  fifteen  hundred  dollars,     8  lf500  00 
^*  Payable  in  one,  two  and  three  years,  with  interest. 

(Signed,)  G.  COOMBE. ** 

The  bill  charged,  that  this  paper,  each  party  having  a  copy, 
was,  for  the  purposes  of  mutuu  security^  delivered  to  Daniel 
Carroll,  £sq«  of  Duddyigton,  who  was  a  creilitor  of  the  part- 
nership* 

It  was  further  alleged,  that  the  complainant  went  on  to  do 
and  perform  all  that  he  had  a8$umed  and  undertaken  under 
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the  amem^nt  and  letUement;  that  he  tbok  posnession  of  the 
pnenusea  on  the  Eaatem  Branch,  and  Jiaa  laid  out  and  expended 
wge  anrna  of  m6n»f  in  the  repairs  wXd  improh^ements  therepf ; 
and  that  altj^ugh^he  has  repeatedly  made  effprts  to  obtain 
from  the  ddend^t^  a  conveyance  of  the  propertjr,  so  agreed  Xo 
be  conveye4  to  him  by  the  ^efesndiuit,  it  has  not  been  made. 

The  bill  then  prays  the  s{>ecific  relief  to  which  the  complain- 
ant  ^egeshimveif  entitled  in  equity,  under  the  contract;  and 
the  binidSt  of  such  a  recp^very,  as  he  might  have  at  law,  by  at- 
tachment  or  otherwise,  for  the  debt  due  to  him  as  stated  in  the 
account. 

Among  the  documents  contained  in  the  record^  is  the  follow- 
ing letter  from  the  comphdnant,  to  the  defendant,  and  which 
by.  the  affidavit  of  John  P.  In^e,  was  proved  to  have  been  deli- 
vered to  the  defendant  on  the  5th  of  April  .1822. 

WaiMngton  C%,  Mfrck  96,  1822r 
Mr.  RoBSBT  'Bamat., 

Sir-;-It  is  now  time  that  I  should  have  your  final  answer. 
Whether  vbi|  w&l  execute  the,  Contract  malde  between  us  in  pre- 
sence of  Mr*  Carroll,  for  the  conveyance  of  your  noioiety  pfthe 
house,'  wharf,  and  premises  on  the  Eastern  Branch,  and  finr 
the  payment  and  security  of  the  balance  due  me  in^  money. 
For  thu  purpose  I  have  authorized  Mr.  John  P.  Ingle  to  cdl 
on  you  in  my  name,  and  receive  ypur  cionveyante,  a  form  of 
which  he  will  present  vou,  which  you  will  please  execute,  and. 
acknowled^  in  due  iorm,  so  as  to  make  it  effectual  hercL 
Please  also .  pay  to  Mr.  Itigle  the  instalment  of  85(X),  duef  in 
September  last,  with  interest  from  STth  September  18!^ 
Please  also  to  execute  and  deliver  to  Mr,  Ingle. ^our  two  notes 
for  the  other  instalments,  drafts  of  whith  he  will  present  you; 

I  also  require  of  you  the  surrender  of  J.  D.  Barry's  draft, 
endorsed  by  me  for  S^OOO,  which  had  been  discounted  in  tha 
Bank.of  Washin^oj),  and  which  you  promised  to  take  up  and 
relcAse  me  from.  I  must  notify  you,  that'  if  you  persist  m'  fe- 
fi|slng  to  compfy  with  the  terms  pf  your  contract,  according  to 
your  pledj^  taith  .in  presence  of  the  respectable  witness  above 
mentioned,  I  shall  hold  you  accountable  in  money,  for  the  w'hole 
balance  du<;  me  according  to  our  settlement,  aiid  shall  merely 
hold  the  hpnse,  wharf,  &c.  which  you  were  to  have  conveyed 
to  me,  as  collateral  security  fdr  the  entire  balance  ascertained 
by  that  settlement,  and  for  the ^penses.  since  laid  out  in  re- 
pairs and  impr6vements  of  the  same,  under  the  faith  pf  your 
contract 

Riespectfully^  your  obedient  servant, 

GnlFFlTH  COPMEB. 
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(Barty  «••  Coombe.) 
The  defendant,  Robert  Barry,  denies  in  his  answer,  the  lia- 
bilities to  which,  by  the  bill  of -the  complainant,  he  is  said  to 
have  been  under  as  connected  with  the  tanyar^,  and  the  con- 
cern with  James  D.'  Barry;  and,  after  stating  other  matters, 
not  necessary  to  be  inserted,  admits,  in  the  language  of  the 
ansv/er,  that  in  the  year  1820,  he  had  a  conversation  with  the 
complainant  .about  settling  their  accounts,  **  including  the 
debt  alleged  to  htfve  been  secured  by  the  pretended  bill  of  sale 
aforesaid,  emd  the  conwkunant  then  proposMt  to  purekasefram  this 
drfendant^  hia  uruHvidea  moiety  of  the  lots  and  wharf  aforesaid,  and 
that  the  amount  of  purchase  money  should  he  considered  as  a 
payment  to  the  complainant,  in  part  of  the  amount  tpAtcA  he 
ihen  alleged  was  owing  to  him ;  and  the  drfendani,  ai  the  requeet 
rf  the  compUmunU^  who  alleged  the  badness  of  his  handwriting 
as  an  excuse  for  making  that  request,  copied  from  a  writtm  me- 
morandttm  fumiihed  by  the  annphAnant^  the  statement  of  t^e 
account  referred  to,  in  which  the  .defendant's  name  was  writ- 
ten by  him,  only  for  the  purpose  of  stating  him  asdebtor  to  the 
complainant,  in  compliance  with  hir  req  test^  not  at  signing  any 
eontrofit  or  agreement.  And  that  th^  said  statement  so  written 
by  him,  at  the  instance  and  request  of  the  complainant,  being 
signed  bv  him,  was  delivered  tp  this,  defendant, /or  the  purpose 
of.  earisiaering  whether^  after  due  examination^  he  would  assent  to 
the  terms  therein  proposed j  and  was  not  deposited  in  the  hands  of 
Daniel  CarroU,  as  the  complainant  alleges.  For  this  drftendant  de- 
clares, that  he  ^  not  then  assent  to  the  correctness  tfthe  several 
charges  and  estimates  in  the  said  statement,  although  he  expressed 
his  willingness  to  sell  his  undivided  moiety  of  the  said  wmrfand 
premises  for  the  price  proposed  by  the  complainant,  if  this  Jaendr 
ant  should  be  satisfied,  on  examination,  that  he  would  actuaUy  re- 
ceive a  compensation  fully  equal  in  value  to  the  said  price;  and 
/Aer^ff  the  said  statement  was  delivered  to  this  defendant,  jn>f 
the  purpose  of  examination  and  consideration  as^  aforesaid^  and 
has  akoays  smce  beerk,  and  now  t«,  in  thevossession  of  this  i^eni^ 
ant$  and  in  reference  to  the  said  verbal  agreement,  and  expla- 
natory of  the  condition  on  which  this  defendant  was  willing  to 
carry  the  same  into  effect,  this  defendant  a  few  days  after  he  re- 
ceived the  said  statement^  having  discovered  a /Nzr/ ^//ke  re- 
presentations  made  to  him,  as  aforesaid,  to  be  incorrect,  wrote  a 
letter  to  the  complainant,  representing  the  scdd  conditions 
so  far  as  they  were  affected  by  the  idiscovery  then  made,  a  copy 
of  which  letter  this  defendant  herewith  exhibits,  which  he 
prays  may  be  received  as  a  part  of  this  his  answer;  which  let- 
ter was,  as  this  defendant,  believes,  delivered  to  the  complain- 
ant, and  was  read  by  him,  and  is  probably  in  his  pos&ession,  or 
in  his  power  Xq  produce;  and  this  defendant  prays  that  the  said 
original  letter  may  be  here  produced.   The  answer  also  state?, 
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tiiat  upon  Subsequent  examination,  the  account  which  was  rhade 
out,  and  in  which  was  the  entry  of  "  £.  B.  wharf,  tcc^*'  had  been 
fbund  erroneous  in  many  particulars. 

The  answer  submits  «p  the  decision  of  the  Cdurt,  whether 
the  account  set  forth  ifi  the  complainant's  bill,  is  ^*  an  ag^ree- 
ment,  such  as  is  require^^lby  law  and  equity,  to  compel  the  de- 
fendant to  make  the  sale  and  conveyance  claimed  and  prayed 
by  the  complainant*' 

The  letter  referred  to,  in  the  defendant's  answer*  is  as  foU 
lows  >- 

BoAJfOore,.  Tth  Odober  18da 
Mr.  GaimTH  Coombb, 

Sir^r-Having  agreed  to  sell  you  my  undivided  half  interest 
in  the  Eastern  Branch  wharf  and  premises*  at  Washington^ 
lately  deeded  to  you  and  to  me,' by  James  D.  Barry,  I.  hereby 
bind  myself  to^giye  you  a  good  and  sufficient  conveylmce  of  aU 
my  right  and  title  in  law  and  equity  for  the  same^  as  soon  as 
you  send  me,  or  thfit  I  receive,  the  stock  of  leatfaiei^-now  work* 
ing  out  at  the  tanyard,  (the  same  being  a  part  of  the  ponsider- 
ation  for  my  right  to  said  property,)or  otherwise  place  the  pro- 
ceeds thereof  at  my  disposal,  as  far  as  you  have,  or  can,  or  shall 
have,' the  right  or  power  to  d6,  or  causfe  to  be  done,  agreeably 
to  the  inventory  lately  given  me  by  Mr;  Edmund  Rice,  of  said 
stock  and  materials^  which  inventory  must  embrace  a  quantity 
of  finished  leather,  amounting  to  al>out  jeij^ht  hundred  and  si^ 
dollars,  removed  by  him  to  his  brother  WJlUam's  store;  and  as 
this  lien  to  you  is  blended^  with  a  lien  to  others,  I  further  engage 
on  receipt  of  said  stock  of  leather,  to  provide  likewise  for  the 
lien  hela  thereon  by  Mr.  Daniel  Carroll,  of  Dud.  for  about 
eighteen  hundred  dollars,  and  also  for  the  payment  of  a  lietf  on 
said  stock  of  leather,  to  secure  the  amount  of  a  note  dite  to 
Edmund  Rice,  or  endorsed  by  hitHf  lit  the  Patriotic  Bank^  for 
about  twelve  hundred  dollars;  and,  in  other  respects,  to  settle 
for  any  balance  I  may  owe  ytfu  on  the  account  you  have  fur- 
nished me,  agreeable  to  the  principles  of  equity  and  justice^ 

I  remain,  fcc  yours,  r^pectAiUy. 

P.  S.  The  effect,  of  the  paper  signed  by  you,  and  deposited* 
^ith  Mh  Carroll,  will,  of  course,  remain,  suspended,  subject 
to  its  conditions,  for  the  purpose  of  carrying,  the  roregomg 
into  effect,  and  Which  will,  by  me,  be  complied. with- in  good 
faith. 

The  evidence  before  the  Cirenit  Court,  consisting  of  the 
examinations  of  Mr.  Pleasa^nton,  Mr.  Carroll)  and  others,  send 
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(Bany  w/  CoomlMk) 
-what  is  contaiBed  in  the  re<iord,  are  sufficiently  stated  in  thf( 
opinioB  of  the  Court 

The  case  was  argued  for  the  appellant  Jiy  Mr.  €004  ^nd  Mr. 
Worthington;  and  by  Mr.  Jones,  tor  the  appellee. 

The  appellant  contended : 

1st.  1  hat  there  was  no  final  agreement  between  the  parties. 

Sd.  If  there  was,  it  was  void  under  the  statute  of  frauds 

3d.  Supposing'  an  agreement  fully  toncluded,  it  was  obtain- 
ed by  misrepresentation,  and  fraudulent  concealment. 

4th.  It  was  without  consideration. 

The  counsel  for  the  appellant  cited  the  following  authori- 
ties J— 13  Vez.  76.  Free,  in  Chan.  56a  1  Jltk  12. 449.  Jb.  49r. 
2  Ik88a8,  145.  1  John.  Ch.  Rtp.  149.  2r9.  283.  I  OkPj.222.  \P. 
WilUamBy  m^n.  Sugdm  on  Fend.  71.  86.  91.  1  Equ:  Ckua 
Mr.  20.  4  Taunt.  754 .  Jmes  pit  OM.  167.  I  SdL  ^  Ltf.  28.  1 
Fez: Jr.  226.  33^  2Sdh.^Ltf.  T.  557.  3  Tear.  185.  379.  6  Fez. 
39.  1  iHdw.  516.  8  dm.  Dig.  362.  Sh.  705.  £.'  Ray.  i4ia  2 
Camp.  308 .  2  dSrJL  488.  3  (Soiiy.  493.  15  EoMt^  7.  3  T.  Bep. 
757.  761.  aP.miHamij^lY.  S^tk.iBS.6.  1  De$saiy  257.  i 
Sch.  4-  Z^.554.  18  Fez.  iO.  ZBaB^Bedi.  369.  1J&.  256.  2 
Wheat.  336.  7  Fez.  ^41.  5/Serg.  4-  Lsnvb.4^5.  2  Cainei*  B<. 
241.    4  John.  25L  2  ft.  300.  16  /^.  54. 

For  the  appeUipe,  it  wns  argUed, 

1.  That  the  original  agreement  was  sufficiently  certain  and 
precise  in  its  term9 ;  and  was  ascertained  by  a  sufficient  nunuh 
random  in  writing,  under  the  statute  of  frauds, 

2.  That,  if  the  original  memorandum  m  writing  were,  at  aO, 
defi^cdve,  the  case  is  taken  out  of  the'  statute  by  the  answer ]f 
which  fully  admits  the  agreement  charged  in  the  bill,  without 
pleading,  or,  in  any  manner,  relyiofi^  on  the  statute. 

3.  .That  the  collateral,  matters  of  pretended  equity,  set  up 
in  the.  answer  by  way  of  avofdaneif  are,  for  the  most  pia>,t,  ut- 
terly foreign  to  th^  merits  of  a  epecific  execution  ^f  the  agreer 
ment;  and,  in  so  far  as  they  are  at  all  material  to»any  queih 
tion  between  the  parties  to  this  cause,  required  substantivie 
proof  to  support  the  answer:  of  not  onedf  which  has  the  cfh 
peUant  offered  or  pretended  any  manner  of  proof;  but  has 
turned  his  batL  on  the  most  obvious  means  and  ample  oppor- 
tunities, challenging  him  to  the  proof  from  accessible  and  un- 
failing' sources  of  evidence,  if  there  had  been  any  tmth  in  lua 
averments;  which,  moreover,  hav^  been  positively  con^ildic^ 
ed,  in  everV  material  cLrcuitistance,  and  conclusively  disproved 
by  the  evidence  in  the  cause. 

4.  That  the  appellee  b  entitled  to  a  specific  execution  of -the 
agreement,  upon  principles  irhoUy  independent  of  all  the.  so- 
lemnities required  by  the  statute,  in  consequence  of  an- Suita- 
ble obligation,  affecting  ^bt  conedtnce  4)(  the  pppdhaiij  beyo«d 
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the  mere  force  6f  an  express  euntraet^  and  combining,  in  this 
case,  all  the  equitable  circumstances;  any  one  of  which  was  su& 
ficient  to  bring  a  specific  execution  of  the  contract  witiiin  the 
appropriate  jurisdiction  of  equity  to  relieve  aninst^^ratfdL  1st. 
Because  the  appellant  practised  ^Snetxe  to  evade  the  instantane- 
ous execution  of  the  agreement,  by  promising  that  he  would, 
in,  a  few  days,  reduce  it  to .  the  more  solemn  and  consummate 
form  of  a  regiilar  conveyance*  for  the  land,  and  of  promissory 
notes  for  the  balance  of  account  remaining  due,  after  taking 
credit  for  the  purchase  money  of  the  land ;  and,  in  the'  mean 
time,  drew  from  the  appellee,  upon  the  faith  of  th^t  promise, 
all  the  valuable  equivfuents  of  the  agreement.  Sdly.'  Because 
the  contract  has  been  completely  executed,  on  the  part  of  the 
purchaser,  hjpm/ment  of  M  the  purchmt  montyi  and,  u  part, 
executed  oil  both  sides,  by  an  exclusive,  long  continued,  and 
unqiieKioned  poiUition  in  the  purchaser,  under  the  contract. 
5dly«  Because  the  purchaser  has  made  large  expenditures,  in. 
exteniive,  and  beneficial  improvements  of  the  propertyy  upon 
the  faith  of  the  contract 

Mr.  Justice  Johnson,  delivered  the  opinion  of  the  Court -« 

This  appeal  brings  up  {or  revision-  a  decree  of  the  Circuit 
Court  of  this  district^  by  which  this  appellant  has  been  requir- 
ed to  execute,  iBpecifically,  an  agreement  for  the  sale  of  land. 
The  bill  sets  up  a  certun  written  instrument,  as  a  sufficient 
memorandum  in  writing;  but  not  relying  solely  on  that,  goes 
on  to  make  out  one  of  those  cases,  in  which  a  Court  of  Equity 
exercises  this  branch  of  its  jurisdiction,^  in  order  that  the  sta- 
tute of  frauds  may  not  be  made  a  cloak  for  fraud ;  that  is  a  case 
of  performance  on  the  part  of  the  complainant 

This  has  caused  the  question  on  the  right  tc  relief,  in  a  case 
within  the  provisions  of  the  statute,  to  be  mixed  up  with  a  great 
deal  of  extraneous  matter,  which  need  not  haye  been  set  out, 
had  the  claim  to 'relief  been  confined  lo  the  one  ground  alone. 

The  memorandum  set  up  is  in  the  form^of  a  stated  account, 
wholly  in  the  handwriting  of  the  appellant,  Barry,  the  defend- 
ant below,  and  acknowledged  to  be  a  copy  made  by  him  oi  au- 
other,  also  made  out  in  his  handwriting,  actually  signed  by 
Coombe  the  appellee,  and  now  in  the^hands  of  Barry.  So  that 
Barry's  name  is  in  the  caption,  if  it  may  be  so  called,  and 
Coombe's  at  the  foot  of  the  memorandum.  The  item  of  the  ac- 
count, which  relates  to  the  bargain  or  agreement  for  the  sale  of 
the  land,  is  in  these  woi^s,  letters,  and  figures. 

♦*  By  my  purchase  of  your  j  E.  B.  wharf  and  premises 
thb  dav  as  agreed  on  between  us;**  and  the  credit  is  carried 
out  in  figures  27^578  6S,  and  deducted  from  the  amount  charjg* 
ed  to  Barr>\ 
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Then  follows  this  memorandum,  ^^bsJandedue  G.  CoofnW: 
fifteen  hundred  Dollars,  payable  in  one  two  and  three  years 
with  interest  G.  Goombe^** 

The  defence  set  up  in  the  answer  is,  that  the  transaction  was 
not  final;  that  it  amounted  to  nothing  more  than  a  treatjr  in 
progress ;  that  as  far  us  it  proceeded  it  was  obtained  by.ialse 
and  fraudulent  suggestions  on  the  part  of  compfainant ;  and 
that  the  name  of  defendant  was  signed,  if  sighed  at  all,  only  to 
state  an  account,  not  to  acknowledge  a  contract;  and  the  an- 
swer concludes  with  submitting  to  the  Court,  whether  it  be 
**  an  agreement  such  as  is  required  by  law  and  equity,  to  com- 
pel the  defendant  to  make  the  sale  and  conveyance  claimed,  and 
prayed  for  by  complainant'* 

It  is  under  these  words  alone,  that  the  protection  of  the  sta* 
tute  of  frauds  is  set  up  by  defendant.  But  in  the  view  which 
this  Court  wiU  take^of  this  subject,  it  is  unnecessary  to  inquire, 
whether  the  case  required  pr  admitted  that  it  should  be  more 
formally  pleaded,  since  we  wilMi^'pose  of  the  cause  under  the 
admission,  that  he  has  entitled  himself  by  his  answer  to  the  full 
benefit  of  the  statute,  if  the  facts  of  the  case  would  maintain 
the  defence. 

And  first  it  i^  obvious,  that  it  would  be  idle  to  consider  the 
form  and  effect  of  the  instrument,  if  the  treaty  was  never  brought 
to  a  conclusion.  On  this  fact  the  answer  has  put  the  complain- 
ant upon  proof,  and  two  witnesses  ha\e  been  examined  to  the 
point  Mr.  Pleasanton  the  first  witness  swears— that  in  the 
year  1820,  the  defendant  showed  him  a  statement  of  accounts, 
which  he  believes  was  a  copy  of  one  exhibited  by  the  complain- 
ant, and  informed  him  that  he  had  made  a  settlement  of  ac- 
counts with  complainant,  that  the  account  90  shown  exhibited 
a  balance  against  the  defendant  of  500  or  1500  dollars,  that  it 
was  in  Barry's  own  handwriting,  and  that  he  stated,  as  an  in- 
dncement  to  make  it,  that  Coombe  had  mad^  a  sacrifice  to  ob- 
tain it 

The  account  so  shown  to  Mr.  Pleasanton,  could  have  been  no 
other  than  the  original  of  that  which  Coombe  has  exhibited, 
and  the  facts  to  which  this  witness  testifies,  are  strongly  indica- 
tive of  a  final  transaction. 

The  next  witness,  Mr.  Carroll,  is  still  more  positive.  He  was 
present  at  the  transaction,  and,  as  he  testifies,  at  the  request  of 
both  parties,  became  the  depository  of  several  documents  re- 
lating to  it ;  and  on  the  subject  of  the  conclusive  character  of 
the  transaction,  his  language  is  **  that  he  understood  the  settle- 
ment to  be  final  and  absolute." 

But  there  were  other  facts  to  which  Mr.  Carroll  was  exa- 
amined;  and  it  is  argued,  that  his  testimony  as  to  those  facts 
goes  to  prove,  that  he  was  mistaken  in  the  view  which  be  took 
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of  the  transacdons ;  that  they  go  to  prove  that  there  was  some- 
thing yet  to  be  done,  before  the  agreement  should  be  closed. 
Coombe,  it  seems,  insisted  that  Barry  should  give  his  note 
for  the  balance  stated,  and  a  deed  for  the  property  before  he  left 
Washington.  This  Barry  resisted,  and  finally  left  Washington 
without  doing  either,  and  returned  to  his  home  at  Baltimore. 

It  cannot  be  denied  that  this  does  conduce  to  prove  an  uii-> 
finished  treaty,  but  the  inference  is  repelled  by  various  consid- 
erations. 

And  first,  preparing  the  deed  might  require  time,  his  busi* 
ness  may  have  pressed  for  his  return  home,  or  he  may  have 
wished  his  own  counsel  or  scrivener  to  draw  up  the  deed. 

2.  As  to  the  notes,  giving  them,  made  no  part  of  the  agree* 
ment  reduced  to  writing ;  the  balance  stated  was  to  have  been 
paid  in  one,  two,  and  three  years,  but  it  does  not  express  that 
notes  are  to  be  given  for  it,  and  he  may  have  had  his  reasons 
for  declining  to  give  his  notes,  or  for  taking  advice  upon  it.  If 
there  should  pi*ove  to  be  errors  in  the  stated  accounts,  upon 
more  deliberate  examination,  these  errors  might  more  convex 
niently  have  been  adjusted  upon  the  stated  balance,  than  upon 
notes,  which  might  have  found  their  way  into  several  hands,  and 
thus  have  multiplied  litigation. 

3..  It  does  not  appear  from  Mr.  Carroll's  testimony,  that 
Barry  refused  generally  to  give  cither  deed  or  notes,  but  only  to 
give  them  before  he  went  to  Baltimore ;  on  the  contrary,  he  ap» 
pears  to  have  resented  Coombe's  seemhig  to  act  upon  a  doubt 
that  he  would  then  execute  and  send  them,  and  to  this  Mr. 
Carroll  bears  positive  testimony,  when  he  says  *'  that  He  under- 
stood that  the  notes  and  deed  were  as  certainly  to  be  sent  on 
from  Baltimore,  as  if  executed  on  that  day.'* 

But  what  is  conclusive  in  this  part  of  the  cause  is,  that  the 
transaction  was  followed  up  by  an  act  on  the  part  of  Barry^ 
which  no  honest  man  could  have  done,  otherwise  than  in  tlie 
supposition  that  it  was  a  finished  transaction.  It  appears  that 
Coombe,  together  with  Mr.  Carroll  and  Mr.  Rice,  held  a  mort- 
gage of  a  quantity  of  leather  to  the  value  of  70(H)  dollars,  given 
to  secure  to  them  certain  sums  advanced  on  behalf  of  one  James 
D.  Barry ;  that  the  defendant  Robert  Barry  had  assumed  the 
debts  of  James  D.  Barry,  and  thereby  acquired  a  resulting  use, 
or  equity  of  redemption,  in  this  leather.  That  the  sum  for  which 
Coombe  held  his  lien  on  the  leather,  to  wit,  4209  dollars,  was 
one  of  the  items  of  account  in  the  exhibit  upon  which  the  com- 
plainant relies,  to  obtain  a  decree  for  specific  performance.  But, 
as  a  balance  of  1500  dollars  still  remamed  due  to  Coombe  upon 
the  stated  account,  the  leather  was  still  pledged  to  him  for  that 
amount.  This  interest  Coombe  was  induced  to  release  to  Bar- 
rv,  and  which  he  accordinglv  did,  by  an  endorsement  upon  the 
'  Vol.  T.  4  N  ' 
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instrument  of  writing  hj  which  the  lien  was  create.  And  Mr^ 
Carroll  testifies  "  that  the  defendant  did  receive  at  the  lanyard 
in  Washington,  all  the  leather  mentioned  in  the  bill  of  ttde,  in 
consequence  of  comfkinantt  release.  '* 

It  is  true,  an  attempt  was  afterwards  made  in  this^  suit  to  ar- 
rest the  leather  in  the  hands  of  Barry,  but  it  was  not  on  the 
ground  that  the  treaty  was  in ySm,  or  the  release  not  final;  but 
to  subject  the  leather  to  the  debt«  which  would  be  due  to  the 
complainant,  if  he  could  not  obtain  the  specific  execution  of 
the  sale  of  the  wharf,  as  well  as  the  acknowledged  balance. 
It  is  obvious  then,  that  in  reducinc;  the  leather  into  possession, 
Mr.  Barry  must  either  have  acted  fairly,  on  the  idea  of  a  finish- 
ed transaction,  or  unfairly,  by  entering  upon  thc^fruidou  a  fraud* 
practised  to  obtain  the  release. 

Wewill  consider  him  as  having  acted  fairly  upon  the  ^und 
of  a  treaty  final  and  concluded,  to  be  carried' into  execution  ae- 
cording  to  its  terms.  But  the  statute  of  Frauds  in  Maryland 
requires  written  evidence  of  the  contract,  or  a  Court  cannot 
decree  performance.  Is  this  ftuch  written  evid^ce  of  a  **  con- 
tract or  sale  of  lands"  as  satisficfs  the  exig^icy  of  that  statute? 
The  Words,  of  the  statute  are,  '*  unless  the  agreement  upon 
which  such  action  shidl  be  brought,  or  some  memorandum  x>r 
dote  thereof,  shall  be  in  writing  and  signed  hj  the  party,  to  be 
charged  therewith,  or  by  some  other  peirson,  by  him  thereunto 
lawfully  authorized.'* 

A  note  or  memorandum  in  writiiig  of  .he  ag^ment,  there- 
fore, is  sufficient^,  and  there  is  no  question  that  in  order  to  ob- 
tain a  specific  peHbrmance  in  equity,  the  note  in  writing  must 
be  sufficient  to  maintain  an  action*  at  law.  The  form  is  not  re- 
garded, nor  the  place  of  signature,  provided  it  be  in  the  hand- 
writing of  the  party^  Or  his  agent,  and  furiiish  evidence  of  a 
complete  and  {Practicable  agreement.  A  Court  of  Equity  will 
supply  no  more  than  the  ordinary  in(^ents  to'such  an  agree- 
ment; such  as  the  ingredients  of  a  complete  transfer,  ususd  co- 
venants, 8cc« 

At  first  view,  this  would  seem  to  be, an  anomalous  case,  but 
it  is  only  necessary  to  reduce  it  to  its  elements,  in  order  to  dis- 
cover, ^at  it  is  one.  known  to  the  adjudications  df  Courts  of 
Equity  on  this  statute  As  to  the  balance  stated^  it  is  final  m4 
conclusive  between  the^e  parties,  and  tnatmid  tompUtoMMeni^ 
might  be  maintained  iipOn  it,  by  Coombe^  for  the  amount.. 
And  in  an  action  by  him,  going  to  claim  the  whole  amount 
charged  to  Barry,  it  wou4d  be  good  evidence  in  the  hands  of 
Barry,  to  reduce  Coombe's  demand  down  to  the  balance  stated* 

It  is  then  equivalent  to  a  mutu&l  and  reciprocal  receipt  be- 
tween the^  parties;  on  the  one  hand,  Coombe  signs^a  receipt 
for  the  price  of  the  premises  in  controversy;  in  account  wim 
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Barry,  and  Barry  on  the  other,  signs  a  receipt  to  Coomb**,  ac- 
knowledging that  he  ha9  received  the  price  stipulated,  in  full 
of  the  purchase  money  of  the  same. 

This  is  the  real  purport  and  effect  of  the  writing  in  evidencei 
and  had  the  instrument,  signed  by  the  parties,  been  expressed 
in  these  terms,  there  could  not  have  been  a  doubt  of  its  suffi« 
ciency,  (12  Per,  jfr.  466.  9  Fez.  jr.  234.)  But  it  is  argued  that 
this  was  not  the  intent  with  ii^hich  the  writing  was  concocted. 
That  it  was  to  state  an  account,  and  not  to  note  an  agreement  for 
the  sale  of  property,  that  it  was  drawn  up  and  signed.  An  exa- 
mination of  the  cases  on  this  subject,  will  show  that  Court;s  of 
Equity  are  not  particular  with  regard  to  the  direct  and  imme- 
diate purpose  for  which  the  written  evidence  of  a  contract  was 
created.  It  is  written  eoidence^  which^  the  statute  requires,  and 
a  note  or  letter,  and  even  in  one  <:a8e,  a  letter,  the  object  of 
which  was  to  annul  the  contract,  on  a  ground  really  not  unrea- 
sonable, (1  Ath  12.  1  Seh.^Ltf.  22,)  has  been  held  to  bring  a 
case  wi^dun  the  provisions  of  the  statute.  But,  in  the  present 
instance,  although  not  the  sole  object  of  creating  the  instrument, 
it  really  was  an  object,  and  an  important  one,  masmuch  as  the 
balance- of  account,  theinimediate  object  of  the  stated  account, 
mainly  depended  upon  the  item  for  the  sale  of  these  premises. 
It  could  not  be  stated  without  acknowledging^  that  the  one  had 
agreed  to  sell  and  the  other  to  purchase  these  premises,  at  a 
stated  price.  On  this  part  of  the  cause,-  the  case  of  Stokes  V9, 
Moorfe,  has  been  cited,  (1  Cax^  ^l^O  ^>xk6,  insisted  on  as  furnish- 
ing an  argument,  against  the  sufficiency  of  the  signature  of  Bar- 
ry in  this  cause.  But  in  the  case  of  Stokes  V8»  Moore,  it  musl^ 
be  observed,  that  both  the  Judges  who  sat  on  that  cause  admit 
that  this  was  not  the  principal  question  in  the  cause,  and  it  was 
decided  upon  the  ground,  that  the  memorandum  was  proved 
but  to  express  the  entire  agreement  between  the  parties.  But, 
if  considered  as  authority  in  this  point,  it  is  only  necessary  to 
advert  to  the  ground  upon  which  the  opinion  is  expressed, 
^*  that  the  name  there  was  not  a  sufficient  signature  under  the 
statute,"  in  order  to  discover  that  it  does  not  impugn  the  opinion 
entertained  by  this  Court  in  the  present  cause.  The  rule  there 
laid  down  ia,  ^*  that  the  si^ature  is  to  have  the  effect  of  giving 
authenticity  to  the  whole  mstrument;''  and  in  this  instance,  we 
hold  it  to  be  in  its  proper  place,  for  that  purpose.  If  so,  the 
Court  there  further  observes,  ^*that  it  does  not  signify  much 
in  what  part  of  the  insmiment  it  is  to  be  found.**  It  remains 
to  examme  whether  the  memorandum  is  sufficiently  full  and 
explicit,^  to  admit  of  a  decree  for  specific  performance.  The 
words  are,  <*  By  my  purcliase  of  your  i  E.  B.  wharf  and  premises, 
this  day,  as  agreed  on  between  us,  9757S  63."  Brief  as  it  is, 
this  memorandum  contains  a  condensed  summary  of  all  the  es- 
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sentiais  to  a  complete  contract.  By  the  use  of  Uie  present  tensc^ 
it  speaks  of  a  thing  final  and  concluded.  By  rererence  to  the 
date  at  the  head  of  the  account,  the  use  of  the  words  "  this  day*' 
gives  a  date  to  the  transaction.  By  the  use  of  the  pronouns  yotir 
and  us^  the  parties  are  distinctly  introduced.  By  carrying  out 
the  price^  the  consideration  is  expressed  with  absolute  preci- 
sion,  and  by  deducti-ig  it  from  the  sum  acknowledged  due  by 
Barry,  the  receipt  of  the  consideration  is  acknowledged;  nor  is 
there  a  single  ingredient  of  a  complete  contract  deficient,  unless 
the  description  of  the  property  contracted  for,  be  insufficient. 
If  that  description  be  fatallv  ambiguous,  it  is  certainly  a  suffi- 
cient ground  to  refuse  reliei.  The  ambiguity  here,  arises  from 
the  use  of  the  capital  letters  £.  B.  in  the  description  of  the  pre- 
mises; and  if  those  letters  stood  alone,  and  unconnected  with 
any  thing  that  could  give  them  a  definitive  signification,  there 
would  be  muQh  reason  to  doubt  whether  the  defect  would  be 
curable.  The  words  are,  ^  Your  i  £•  B.  wharf  and  premises," 
and  it  is  argued  that  this  is  one  of  those  ambiguities,  generally 
designated  by  the  epithet — ^patent,  and  as  such,  admitting  of 
no  explanation  from  extrinsic  evidence. 

Sir  Francis  Bacon,  in  his  elements  of  common  law,  {JRegtda 
23,)  is  the  author  usually  referred  to  on  this  distribution  of  am- 
biguities, into/>a/en^  and  lateni;  the  former  appearing  on  the  face 
of  the  instrument,  and  not  to  be  removed  by  extrinsic  evidence, 
but  only,  in  the  language  of  the  author,  **to  be  holpen  by  con- 
struction or  election;"  the  latter  raised  by  reference  to  extrin- 
sic circumstances,  and  remediable  by  the  same  means,  It  would 
perhaps  be  a  more  convenient,  and  certainly  a  more  intelligible 
distribution  of  the  doctrine  on  this  subject,  if  the  cases  were 
divided  into  positive,  relative,  and  mixed;  the  positive  corre- 
sponding to  t;he  patent;  and  the  relative  to  the  latent  ambigui- 
ties of  the  authors  who  treat  of  the  subject  The  mixed,  would 
consist  of  those  cases  in  which,  although  the  ambiguity  is  sug- 
gested on  the  face  of  the  instrument,  the  face  of  the  instrument 
also  suggests  the  medium  by  which  the  ambiguity  may  be  re- 
moved. 

The  facts  of  this  case  will  bring  it  either  within  the  second 
or  third  class;  within  the  second,  because,  for  anv  thing  that 
appears  on  the  face  of  the  instrument,  £1.  B.  wharf,  may  be  as 
definitive  a  description  of  locality  as  F  street,  and  then  the 
ambiguity  could  only  arise,  if  it  be  shown  that  the  bargainor 
had  more  than  one  house  in  F  street,  like  the  two  manors  of 
Sale,  put  by  several  authors. 

Perhaps  this  case  belongs  more  properly  to  the  third  class, 
since  the  description  suggests  several  circumstances  of  identi- 
ty, by  reference  to  which,  the  premises  in  question  are  distin- 
guishable from  all  others  ;'first^  it  is  a  wharf;  secondly,  a  wharf 
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(Btny  w.  Coombe,) 
the  property  of  Barry;  thirdly,  a  wharf  of  which  he  owna  a 
moiety;  and  connected  with  these  descriptive  circumstancesj 
the  letters  E.  B.  becanie  in  fact  the  initials  of  the  name  of  a 
place;  and  the  case  is  analogous  to  that  of  a  will,  in  which  the 
devisee  is  designated  as  my  son  A,  my  nephew  B.  C,  or  my 
nncle  D.  E,  in  which  the  circumstance  of  relationship,  will  let 
in  evidence  to  fill  up  the  names  designated  by  the  initials. 

In  fact  the  cases  on  this  point  have  gone  much  farther,  and 
without  committing  ourselves  on  the  correctness  of  tlie  follow- 
ing two,  it  will  be  found  by  referring  to  them^  such  evidence 
has  been  let  in  to  supply  names,  in  cases  where  the  identification 
was  by  no  means  as  circumstantial  as  the  present. 

In  the  case  of  Price  vs.  Page,  (4  Fez.  jtau  68,)  the  entire 
Christian  name  was  supplied  on  parol  evidence  without  any  ini- 
tial. Price  the  son  of  Price  being  the  only  designation.  In  the 
case  of  Abbot  vs.  Massie,  (3  Vez^jutu)  the  devise  was  to  A.  G. 
and  Mrs.  G.  and  evidence  ordered  to  be  received  to  identify 
the  legatees. 

If  ever  extrinsic  evidence  may  he-admitted  to  carry  but  the 
initials  of  a  name,it  is  impossible  that  a  case  can  occur,  ta  furnish 
evidence  more  full  or  unexceptionable  in  its  character,  than  the 
present.  The  bill  alleges  that  the  letters  E.  B.  mean  Eastern 
branch,  and  the  defendant  hot  onlf  admits  in  his  answer,  that 
t^e  treaty  had  relation  to  his  moiety  of  a  wharf  and  premises 
on  theEastem  Branch  of  the  Potomac,  but  voluntarily,  although 
aUero  intenHi^  introduces  a  letter  from  himself  to  complainant, 
in  which  it  is  explicitly  acknowledged.  ^*  Having  agreed  to  sell 
you  my  individual  half-interest  in  the  Eastern  Branch  wharf 
and  premises,"  is  his  language  in  the  letter.  Besides  wliich,  the 
original  deed  is  spread  upon  the  record,  by  wliich  it  appears 
that  the  defendant  held  a  moiety,  as  tenant  in  common  ^ith 
the  plaintiff,  of  a  wharf  imd  premises  on  the  Eastern  Branch  of 
the  Potomac  river,  which  is  well  known  in  common  parlance  as 
the  Eastern  Branch,  without  the  addition  of  Potomac  or  river. 
We  are  therefore  of  opinion,  that  the  ambiguity  is  fully  remov- 
ed, and  legally,  since  it  is  by  reference  to  a. medium  of  expla- 
nation suggested  on  the  face  of  the  memorandum;  and  on  evi- 
dence, which  while  it  neither  adds  to,  detracts  from,  nor  varies. ' 
the  note  in  writing,  supplies  every  exigency  of  the  statute  of 
frauds. 

The.only  remaining  question  arises  on  the  effects  of  Coombe's 
letter  of  the  26th  of  March  1822,  which  the  defendant  insisU 
amounted  to  a  relinquishment  of  the  contract  of  sale,  and  this 
appears  to  some  of  the  Court,  to  present  the  greatest  difficulty 
in  the  cause.  Por  ifxannot  be  denied,  that  the  letter  is  not 
confined  in  its  import  to  a  demand  of  ?  fulfilment  of  the  con- 
tract. It  does  not  mtimate  an  intention  to  enforce  the  contract: 
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(Btny  «••  Coombe.) 
but  on  the  contrary,  concludes  with  a  declarationt  that  if  Barry 
does  not  comply  with  this  contract  on  his  party  Uie  complun- 
ant  will  hold  himself  exonerated,  and  will  resort  to  his  onginal 
money  contract,  as  it  stood  prior  to  their  entering  into  the  con- 
tract for  the  sale  of  the  premises. 

Nothing  therefore,  but  the  equivocal  conduct  of  Qarry  on  the 
receipt  of  that  letter  as  proved  in  the  deposition  of  Ingle,  de- 
prives him  of  the  benefit  of  this  defence.  To  have  availed  him- 
self of  it,  he  should  have  adopted  the  alternative  offered  him ; 
and  as  the  only  unequivocal  proof  of  it,  should  have  tendered  to 
Coombe  the  amount  justly  due  to  him,  after  extracting  that  item 
from  the  account.  This  he  did  not  do,  and  it  was  too  late 
after  the  bill  filed  to  claim  the  benefit  of  a  right  thus  gone  by; 
at  least,  without  paying  unto  Coombe  the  amount  which  would 
have  been  due  to  Coombe  upon  a  mutual  relinquishment  of  the 
bargain. 

As  to  the  ground  of  misrepresentation  and  fraudulent  con 
cealment,  we  have  not  thought  it  necessary  to  say  more,  than 
that  there  is  not  the  least  evidence  to  support  the  charge  set 
up  in  the  answer. 

Nor  is  it  necessary  to  examine  the  case  on  the  ground  of 
part  performance,  since  this  Court  is  fully  satisfied  on  the  suf- 
ficiency of  the  memorandum  in  writing  to  sustain  the  decree; 
so  far  as  it  requires  Barry  to  make  tide  to  the  moiety  of  the 
wharf,  lot  and  premises. 

With  renrd.to  that  part  of  the  decree  which  relates  to  the 
payment  of  the  bali^nce  of  the  stated  account,  and  perpetuates 
the  injunction  not  to  remove  certain  property  beyond  the  juris- 
diction of  the  Court,  until  that  balance  he  paid,  we  are  induced 
to  consider  all  objections  to  be  waived. 

Yet  we  mean  not  to  express  any  doubts- of  its  correctness, 
since  the  defendant  has  no  where  put  his  defence  upon  the 
ground  of  the  remedy  at  law;  but  on  the  contrary,  by  his  an- 
swer he  impeaches  the  conclusiveness  of  the  stated  account, 
and  raises  an  issue,  in  equity,  upon  the  fairness  and  correctness 
of  several  items,  which  if  expunged  would  leave  a  balance  in 
his  favour. 

This  defence  he  has  failed  to  sustain  by  proof,  uid  the  Court 
on  that  ground  alone,  independent  of  its  connexion  with  the 
principal  subject  of  the  bill,  might  legally  decree  payment  of 
the  stated  balance,  and  the  means  of  enforcing  payment. 

Decree  affirmed  with  costs,  and  cause  remitted  for  final 
proceedings. 
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Allison  Koss,  Plaiktiff  in  Error^  vs.  John  Doe  on  the  de- 
mise OF  Adam  Barland,  and  others. 

Both  the  plaintiff  and  defendants  claimed  title  under  the  provisions  of  the 
Act  of  Congress,  passed  3d  March,  1803,  entitled  <'  An  Act  regulating 
the  grants  of  land,  and  providing  for  the  disposal  of  ^e  lands  of  the 
United  States,  south  of  the  state  of  Tennessee  ;'*  and  the  decision  of  the 
Supreme  Court  of  the  state  of  Mississippi,  was,  upon  the  construction 
given  to  that  Act,  by  the  commissioners  acting  under  its  authority.  Tliis 
is  a  case  which  draws  into  question  the  construction  of  an  Act  of  Con- 
gress, and  the  Supreme  Court  of  the  United  States  has  jurisdiction  on  a 
writ  of  error,  by  which  the  decision  of  the  Court  of  the  state  of  Mismssippi 
is  brought  up  for  revision,  under  the  25th  section  of  the  Judicianr  Act  of 
1789.  {663} 

Where  by  the  established  practice  of  Courts  in  particular  states,  the  Courts 
in  actions  of  ejectment  look  beyond  the  grant,  and  examine  the  pro^^res- 
five  stages  of  the  title,  from  its  incipient  state  until  its  consummation ; 
such  a  practice  will  form  the  law  of  casetf  decided  under  the  skme  in 
these  states,  and  the  Supreme  Court  of  the  United  States,  regard  those 
ndes  of  decision  in  cases  brought  up  from  such  states,  provided  iEhat  in 
so  dohig,  they  do  not  suffer  the  provisions  or  any  statute  of  the  United 
SUtes  to  be  violated.  {664j 

Under  tlie  Act  of  Congress  of  March  3d,  1803/ such  lands  only  were  autho- 
rized to  be  offered  lor  sale,  as  had  not  been  appropriated  by  the  previous 
sections  of  the  law,  and  certificates  granted  by  the  commissioners  in  pur- 
suance thereof.  A  right  therefore,  to  a  particular  tract  of  land  denved 
from  a  donation  certincate  nven  under  that  law,  is  superior  to  the  title 
of  any  one  who  purchased  the  same  land  at  the  public  sales,  unless  there 
is  some  fatal  infirmity  in  the  certificate,  which  renders  it  void.  f666{ 

'I'he  Act  of  Con^x^ss  requires  no  precise  form  for  the  donation  certificate. 
It  is  sufficient  if  the  proofs  be  euibited  to  Uie  Court  of  comtnissioners^  to 
satisfjr  them  of  the  facts  entitling  the  party  to  the  certificate.  It  is  suffi* 
cient  if  the  consideration,  to  wit  the  occupancy,  and  the  quantity  gcantcd, 
appears.  Nothing  more  is  necessary  to  certify  to  tlic  government  the- 
party's  right,  or  to  enable  hfan,  after  it  is  surveyed  by  the  proper  officer. 
to;>btainapatent.  {666{ 

The  second  section  of  the  Act  of  Congress  of  March  3,  1803,  was  intcnc'cd 
to  confer  a  bounty  on  a  nunferous  class  of  individuals,  and  in  construing- 
the  ambiguous  words  of  the  section,  it  is  the  duty  of  the  Court  to  adopt 
that  construction  which  will  best  effect  the  liberal  intentions  erf*  the  legis- 
lature. {667  i 

The  time  when  tlie  territory  6ver  which  this  law  operated  was  evacuated 
by  the  Spanish  troops,  was  vety  important ;  as  the  luw  was  intended  to 
provide  lor  those  wlio  were  actually  at  that  time  iniiubitants  of,  and  culti- 
vated the  soil  within  it  {  but  whether  it  was  in  1797,  or  1798,  was  com- 
paratively unimportant.  The  decision  of  the  commissioners  upon  the 
period  when  the  evacuation  took  place,  is  sufficient ;  and  the  Court  are 
disposed  to  adopt  the  construction  of  the  Act,  given  by  tlic  commission- 
ers west  of  Pearl  river :  that  ttic  evacuation  took,  place  on  the  30tli 
Marels  1798,  by  wliich  persons  coming  within  the  objects  of  the  section, 
were  entitled  to  donation  certificates.  {667 \ 
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(Boi»  ft.  Doe  oil  iSbc  demite  of  Bariandet  aL) 

Congrea  hanro  treated  aa  emmeooi^  tbe  oonatmction  giren  to  tb^  law  bj 
the  commiMionen  to  lettlto  daima  to  landa  eaat  of  Pearl  rirer,  vlio  have 
decided,  that  onljtiioae  who  were  lettlcid  oa  the  landa  within  the  teni- 
loiy  in  die  year  ITS^,  were  entitled  to  donation  certificateai  and  who  had 
gnmted  to  othen  preemption  oertificatea.  {668} 

The  comtnianonen  appointed  under  the  Act  of  Conmai  rektiTC  to  daima 
to  knda  of  the  United  Statea  aouth  of  the  atate  or  Tenneaaee*  were  au- 
thorised to  he«r  erideQce  aa  to  the  time  of  the  actaal  evacuation  of  the 
teifitoiy  by  t)ie  Spanidi  troopi  I  and  to  decide  upon  tiie  fiwt  The  law 
gr.  w  tbem  power  to  hear'ana  dedde  all  mattera  reipccting  auch  cbimi^ 
;ind  to  determine  thereon,  according  to  joidce  and  equity  i  and  declared 
thebddiberationa  iball  be  finaL  The  Couit  are  bound  to  meaume  that 
eveiy  iact  neceaniy  to  warrant  die  certificate,  in  tbe  terma  or  it^  waa  prov- 
ed .before  the  *  coimnianonera  i  and  that  oonaequently,  it  waa  ahown  to 
diem,  that  the  final  evacuation  of  the  territory  by  the  Spaniah  troops  took 
place  o|i  the  30th  of  March,  1798.  {668| 

ERROR  to  the  Supreme  Court  of  the  state  of  MississippL 

This  action  o£  eiectment  was  originally  instituted  ,by  the 
lessee  of  the  defendants  in  error,  in  the  Circuit  Court  of  the 
state  of  Mississippi,  citizens  of  that  state,  aetinst  Allison  Ross, 
the  plaintiff  in.  error,  to  recover  a  tract  of  land  lying  in  that 
tdate.  The  plaintiff^  in  that  Court,  obtainied  a  verdict  for  the 
land,  and  on  the  trial  of  the  cause  a  bill  of  exceptions  was 
taken  to  the  opinion  of  the  Circuit  Court,  upon' certain  instruc* 
.  tions  which  were  refused  to  be  given^  when  required  by  the 
counsel  for  the  defendant  below.  Frpm  the  decision  of  the  state 
Circuit  Court,  the  defendant  in  that  Court,  appealed  to  the 
Supreme  Court  of  the  state  of  Mississippi,  and  the  judgment 
of  the  Circuit  Court  having  been  affirmed  in  that  Court,  he 
prosecuted  .a  writ  of  error  to  this  Court. 

The  bill  of  exceptions,  sent  up  with  the  record,  sets  forth 
that  the  counsel  for  the  plaintiff  in  error,  nioved  the  Circuit 
Court  to  instruct  the  jury,  that,  if  they  should  be  of  opinion, 
that  the  defendant  i^' the  ejectment  was  in  possession  of  the 
land  in  controversy,  under  a  patent  from  the  United  States  to 
Isaac  Ross,  dated  12th  August  1819,  and  assigned  by' him  to 
the  said  defendant,  the  plamtiflf  in  the  ejectment  couljd  not  re- 
cover. Xh^  patent  to  Isaac  Ross,  was  founded  upon  a  certificate 
^f  the  Register  of  the  iand*office  west  of  Pearl  river,  and  was  for 
the. land  in  controversv;  which  hsfd  been  sold  at  the  sales  of  the 
Itaids  of  the  United  States,  and  purchased'  by  Isaac  Ross^  who 
afticrwards  assigned  the  same  to  Allison  Ross,,  the  defoidant 
below. 

The  patent  was  of  older  date  than  the  patent  held  by  the  les- 
sors of  the  plaintiff  below;  whiph  patent  was'issued.to  Joseph 
White,  on  a  cevtificate  jof  the  Board  of  Ccimmissioners^  w«st 
of.  Pearl  river,  granted  in  pursuance  of  an  Act  of  Congress, 
passed  the  3d  of  March  1803,  entitled  <^An  Axt  regulating 
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(Ro9B  vf.  Uoe  on  the  demiie  of  Btrinid  et  at) 
the  grants  of  land,  and  providing  for  the  sales  of  lands  of  the 
United  States,  south  of  the  state  of  Tennessee.*' 

The  instructions  required,  claimed  that  the 'elder  patent  of 
the  defendant  below,  should  prevail  in  the  actipn  of  ejectment^ 
in' a  Court  of  Law,  against  the  junior  patent  of  the  pltdiitiS^  al- 
though the  junior  patent  emanated  from  a  prior  certificate  of 
the  commissioners. 

The  Court  refused  to  give  the  instruction^  prayed  for,  htlt 
on  the  contrary  instructed  theiti  that  the  junior  patent  of  the 
plaintiff  in  the  ejectment,  emanating  upon  a  cerUficatefor  a  do- 
nation claim,' prior  in  date  to  the  patent  under  which  the  de- 
fendant claims,  would  overreach  the  e^der  patent  of  the  de- 
fendant, and  in  point  of  law  should  prevaif  against  it 

The  plaintiff  in  error  contend^,  tnat  the  Court  below  erred 
in  refusing  the  instructions  pray^  for,  and  in  the  instructions 
they  gave  to  the  jury  in  favour  of  the  title  of  the  plaintiff  in 
the  ejectment 

The  case  was  argued  for  the  plaintiff  in  error,  )>y  Mr,  Wirt, 
Attorney  General,  and  by  Mr.  Coxe  for  the  defendants. 

For  the  plaintiff  in  errorl-^Thc  patent  under  which  the.  de- 
fendants claim  to  hold  theland,-  was  granted  under  a  dohation 
certificate,  issued  by  the  Boar4  of  Commissioners,  west  of 
Pearl  river.  The  4and  in  question  was  sold'  at  public  sale,  by 
the  govemtnent  of  the  United  States,  and  was  purchased  by 
the  assignor  pf  the  pfaintiff  in  error,  ignorant  of  any  other 
title-^the  purchase  money  was  paid — a  patent  issued  to  hims 
from  the  general  land-office,  and  possession  was  taken.  The 
holder  of  the  donation  certificate  applied  for  a  patent,  and 
the  land-office,  not  knowing  of  the  prior  patent,  granted  his 
request,  and  he  holdirig  a  junior  patent,  brought  this  eject- 
ment in  the  state  Court  of  MississippL  The  question  be- 
fore that  Court  was;  whethter  before  a  Court  of  Law,  the  ju- 
nior patent  copld  be  given  in  evidence.  The  Court  refused  to 
instruct  the  jury  that  the  Senior  patent  was  the  best  title,  and 
gave  instructions  that  the  junior  patent,  in  conformity  with 
the  donation  certificate,  gave  the  defendant  in  error  the  title  to 
the  4and  described  in  it. 

The  first  question  to  be  considered  is :  Whether  in  a  Court 
•f  Law,  the  proceedings,  behind  the  patent,  can.be  looked  at  to 
asc^tain  the  validity  of  such  a  patent  ? 

Several  references  have  been  given  by  the  opposite  counsel, 
but  they  ai^  all  cases  of  Chanceryproceedings,  and  there  is  no 
doubt  Chancery  can  do  this.  The  question  now  is,  can  a 
Cmtrt  of  Law  do  it?  It  has  been  decided  here,  that  this  can  be 
done;  but  this  was  onljr  when  the  local  law  of  the  state,  in 
whieh  the  case  arose,  authorized  such  an  examination;  but  not 

Vnu  I.  4  O 


Digitized  by 


Google 


65S  SUPREME  COURT. 

(Bom  ft.  Doe  on  the  demife  oTDarilan^  et  *!• ) 
upon  any  principles  of  general  law.  Folk's  Lessee  vs.  WendcU 
et  al.  9  Crcuich^  87.  i  Wheat.  432.  5  Wheat.  293. 

The  decisions  of  the  Courts  of  Virginia  consider  the  prior 
patent  conclusive,  unlesjB  in  case  of  fraud  >;  and  ills  not  known 
that  any  adjudications  in  the  Courts  of  Mississippi  have  esta- 
blished n  different  principle. 

2.  But  if  the  Court  can  go  into  the  examination  of  circum- 
stance Which  prepeded  the  patent,  still  the  instruction  given 
to  the  jury  was  wrong,  as  the  junior  patent  cannot  prevail,  un- 
less it  IS  warranted  by-the  prior  steps. 

The  certificate  given  by  the  commissioners  is  not  a  donation, 
but  a  pre-emption  .certificate.  This  is  shown  by  a  reference  to  the 
provisions  oi  the  Act  of  Congress.  The  Act  of  3d  MfHt:h  1803^ 
(2  Stary*8  LowmV.  S.  893,)  is  the  foundation  of  the  certificate. 

The  second  section  of  that  Act  gives  land  to  those  who 
'^  actually  inhabited  and  cultivated"  the  tract,  on  the  day  .the 
Spanish  troops  actually  evacuated  the  territory,  on  the  67Uy 
October  1797. 

The  third  section  gives  to  persons  inhabiting  and  culti- 
vating a  tract  at  the  time  of  tiiepassing  of  the  law,  a  pre-emp- 
tion certificate  for  such  tract.  The  certificate  under  which  the 
plaintiffs  below  applied  for  a  patent,  states  the  occupation  of 
the  tract  by  the  patentee,  on  the  13th  of  March  1798.  This, 
therefore,  could  not  bie  a  donation  certificate,  which  conld.only 
be.  granted  to  a  per«ion  who  *^  inhabited  and  cultivated**  tiie 
land  on  the  27th  of  October  1797,  and  it  must  have  heea  given 
under  the  third  section,  which  authorizes  the  issuiiig  of  pre- 
emption certificates. 

The  certificate  granted  to  the  holder  of  the  junior  patent, 
states,  that  he/ '^occupied"  the  land,  and  this  doe^  not,  ex  vi 
iermm^  mean  inhabit  and  cultivate^ 

It  was  the  duty  of  the  plaintiff  to  make  out  a  good  title,  and 
K  he  does  not  show,  that  by  the  course  of  decisions  in  Missis- 
sippi you  can  look  behind  the  patent,  he  has  failed  to  do  so. 

The  period  at  which  the  territory  was  actually  evacuated  by 
the  Spanish  troops,  is  not  known  to  the  Coui't,  otherwise  than 
as  stated  in  the  Act  of  Congress;  which  affirms  the  same  to 
have  been  on  the  27th  of  October  1797.  Congress  have  legis- 
lated as  to  the  lands  east  of  Pearl  river,  but  there  has  been  n» 
legislation  as  to  those  which  lie  west  of  the  same..  The  Court 
have  here  nothing  to  do,  but  to  decide  whether  this  certificate 
is  a  donation  certificate,,  within  the  second  section  of  the  law; 
and  to  do  this,  they  must  decide  upon  facts  which  were  for  Uie 
jury  alone. 

Coxe  for  the  defendant  m  error.— 

1.  This  is  not  a  case  in  which  the  Suprenie  Court  can  enter- 
tain jurisdiction.    It  U  a  writ  of  error  directed  to  the  high^t 
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Court  of  the  state  of  Mississippi ;  and  the  25th  section  of  the 
Judiciary  Act,  furnishes  the  only  rule  hj  which  to  determine 
the  question  of  jurisdiction. 

The  plaintiff  in  error  has  not  produced  the  clause  in  the  Con- 
stitutioQi— -the  treaty  or  statute,  under  which  he  claims  this  pro- 
ceeding; nor  can  be  deaignate  it.  The  Court  below  being  of  opi- 
nion, that  the  case  of  the  defendant  in  error  was  within  the  pro- 
visions ot  the  Act  of  Congress,  decided  the  case  upon  general 
principles,  and  held  that  his  title  is,  in  law  and  equity,  paramount 
to  that  of  his  opponent.  Had  the  Court  decided  differently, 
tliis  Court  would  have  h&d  jurisdiction;  but  the^pnstitution 
and  Judiciary  Act  do  noi  confer  this  jurisdiction  in  every  case, 
in  whjich  the  plaintiff  in  error  claims  title  under  a  patent  from 
the  United  States;,  which  is  the  only  ground  upon  which  it  is 
pretended  to  e^st  here.  Should  this  doctrine  meet  the  sanc- 
tion of  the  Court,  it  will  be  difficult  to  conceive  a  case  of  eject- 
ment that  can  be  brought  in  any  of  our  states,  in  which  this 
Conn  may  not  entertain  jurisdiction;  for  nearly  every  title  i# 
derived  from,  or  depends  upon  a  pateni  from  the  United  States. 

Again,  what«question.  can  this  Court  decide,  admitting  it  to 
possess  jurisdiction?  The  same  25th  section  expressly  declares, 
that  no  error  shall  be  assigned,  or  regarded  as  a  ground  of  re- 
versal, but  su(^h  as  appears  on  the  face  of  the  record,  and  im- 
mediately respects  the  before  mentioned  questions  of  validity 
or  construction  of  the  said  Constitution,  &c  .No  such  ques- 
tion is  presented  on  this  record.  The  construction  of  the  25th 
section  has  been  frequently  before  this  Court,  and  ma,y  be  con- 
sidered as  settled.  Inglee  vs.  Coolidge,  2  Wheat.  368,  decides, 
that  the  error  contemplated  in  the  statute,  must  be  apparent  on 
the  record.  Matthews  t;«.  Zaue,  7  ffTieai.  164.  Marun  vs.  Hun- 
ter, 1  IVhcal,  357.  Montgomery  v«.  Hernandez,  12  Jf^eaL  132. 
liickic  et  al.  V8^  Starke  et  al.,  at  this  Term,  mUe^p.  94; 

,The  rase  is  clear  upon  the  merits,  should  the  Court  examiiie 
ihem.  The  title  of  der-ndant  in  error  is  based  upon  the  2d 
section  of  the  Act  of  March  3d,  18(^3,  c-  340.  3  L.  U.  S^  546, 
To  every  person,  8cc,  who  did  on  ihat  day  of  the  year  1767, 
whe^  the  Mississippi  territory  was  finally  evacuated  by  the  Spa- 
\\\^\\  froops,  actually  inhabit  and  cultivate  a  tract  of  land  in  the 
said  territory,  &c.,  the  .laid  ti'act  of  land,  thus  inhabited  and 
cultivated,  shall  be  granted*  The  objection  is,  that  the  certi- 
llcate  of  the  Board  of  Commissioners  under  which  this  Utlei^ 
derived,  shows  an  occupanoi^'  on  and  before  the  30th  of  March 
1798.  It  is  admitted,  that  this  ia*  prima  facie^  erroneous,  and 
that  it  is  incumbent  on  the  party  claiming  under  such  a  uona- 
tion  certificate,  to  show  that  it  is  warranted  by  the  fair  con- 
struction  of  the  statute. 

The  design  of  Congress  in  this  section,  was  to  secure  the 
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titles  of  actual  occupants,  who  had  taken  possession  under  8p^ 
nish  authorities;  and  the  period  up  to  wnich  such  occupancy 
should  be  entitled  to  this  protection,  is  fixed  by  two  circumstan- 
cc»— it  must  be  on  a  day  in  the  year  1797 — and  on  the  day 
when  the  Spanish  troops  finally  evacuated  this  territory,  the 
right  to  which  had  been  so  long  contested  between  the  two 
nations,  and  which  was  finally  settled  by  the  treaty  of  1795. 

It  is  certainly  Irue,  that  Congress  at  the  date  of  this  law* 
were  ignorant  of  the  precise  day  when  this  evacuation  occurred, 
and  were  mistaken  as  to  the  year.  The  Spanish  troops  finally 
evacuated  the  territory,  on  the  SOth  of  March  1798,  as  is  stat- 
ed by  an  eye-witness  of  the  fact ;  Ellicdtfs  Joum,  176.  Under 
the  Act  of  1803,  two  Boards  of  Commissioners  were  created, 
the  one  for  the  lands  east  of  Pearl  river,  the  other  for  the  lands 
west  of  the  same  stream.  These  Boards  were  organized,  and 
proceeded  to  business  in  the  latter  part  of  the  same  year.  The 
Board  to  the.  west  of  Pearl  river,  discovered  the  incongruity 
tn  the  statute.  This  Board  proceed'^d  to  execute  their  duties, 
and  all  their  donation  certificates,  an  ounting  in  number  to  near 
dOO,  have  re/erence  to  an  occupancy  on  and  before  the  SOth 
March  1798.  This  construction  of  the  law,  it  is  apprehended, 
is  not  only  correct  in  itself,  but  has  received  the  implied  sanc- 
tion of  the  legislature.  In  consequence  of  the  diversity  of  opi- 
nion and  of.  practice  between  the  two  Boards,  Congress  passed 
another  law,  on  the  Sist  of  April  1806,  c.  46 ^  the  4th  secti^^n 
of  which  enacts,  that  whenever  it  shall  appear,  to  the  satish  c- 
tion  of  the  register  and  receiver  of  the  district  east  of  Pearl 
river,  th?it  the  settlement  and  occupancy,  by  virtue  of  which  a 
pre-emption  certificate  had  been  granted  by  the  commission- 
ers, had  been  made  and  taken  place  prior  to  the  sdth  of  March 
1798,  they  shall  be  authorized  to  grant  to  the  party  a. do  nation 
certificate  in  lieu  of  such  pre-emption.  This  was  a  leglslatlvn 
sanction,  given  to  the  opinion  of  the  Board  of  Commissioners, 
west  of  Pearl  river,  who  had,  in  the  cases  contemplated  in  this 
provision,  considered  the  parties  as  within  the  2d  section  of 
the  Act  oif  1803,  and  therefore  entitled  to  a  donation  certificate; 
and  a  legislative  repudiation  of  the  construction  given  by  the 
3th6r  Board,  who  had  considered  such  cases  as  coming  within 
Lhe  3d  Action  of  the  Act  of  1803,  and  the  parties  entitled  only 
to  a  pre-emption  title.  On  the  3>st  of  March  1808,  Congress 
passed  another  law,  c  40,  the  2d  section  of  which  re-enacts 
and  extends  the  benefit  of  the  4th  section  of  the  Act  of  April 
ftUt  1806. 
,  Indepen^ntly,  however,  of  these  legislative  provisions,  it  is 
the  only  fair  interpretation  of  which,  under  the  circumstances, 
thie  fid  section  of  the  Act  of  1803  is  susceptible.  A  literal 
compliance  with  the  Act  is  impossible,  as  there  was  no  day  in 
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the  year  1797,  in  which  the  Spanish  troops  finally  evacuated 
the  Mississippi  territory.  Cither  some  latitude  of  construction 
must^  adnutted,  or  this  section  must  become  a.  dead  letter, 
and'everyHitle  dependent  upon,  its  provisions,  annulled.  The 
obvious  meaning  of  the  Act,  was  to  make  the  period  of  evacu- 
ation the  pundium  temfmsy  to  which  the  occupancy  should^re** 
fer,  and  as  ^e  one  incident  or  the  other,  nnist  yield,  in  order 
to  carry  the  whole  design  of  the  legislature  into  operation,.tbe 
expunging  of  the  words  ♦*in  the  year  1797,"  involves  the  least 
sacrifice,  and  tends  more  effectually  than  anything  else,  to  fur- 
ther the  intentions  of  the  legislature. 

In  settling  this  Question  of  construction,  the  practice  of  t^e 
government,  and  or  its  lawfully  authorized  agents  is  entitle  to 
much  consideration.  This  construction  hUs  received  the  sane* 
tion  of  the  Board  of  Commissioners,  who  were  invest^  Hot  only 
with  ministerial,  but  judicial  functions;  and  who  throughout  the 
whole  period  of  their  existence  so  interpreted  the  law.  It  has 
received  the  sanction  of  the  land-office,  and  of  the  executive,  for 
patents  have  invariably  been  granted  on  such  certificates. 

In  Edward's  lessee  v».  Darby,  \%  WhtaL  310,  this  Court 
seems  to  recogiiise  the  importance  of  recurring  to  such  sources 
of  information. 

In  order  to  arrive  at  the  true  construction  of  a  statute,  or 
even  to  enable  it  correctly  to  interpret  the  provisions  of  the 
Constitution,  the  Court  will  refer  to,  and  judicially  notice  the 
historical  facts  which  are  essential  to  tliclr  correct  interpreta- 
tion. This  was  done  in  the  case  of  Gibbons  V8,  Ogaen,  9 
JVhfot.  1. 

If  then,  this  form  of  certificate  be  correct  under  the  law,  what 
is  its  operation?  The  2d  section  says  thai  the  land  thus  occu- 
pied shall  be  granted  to  the  occupant;  this  does  look  as  if  Con- 
gress designed  some  ulterior  act  to  be  4one  to  vest  the  title. 
The  language  of  the  8th  section  amounts,  however,  to  a  present 
legislative  grant..  Jt  provides,  that  so  much  of  the  five  millions* 
of  acres,Teserve#  wr*  that  purpose,  as  may  be  necessary  to  satis- 
fy various  classes  of  claims,  enumerating  particularly  those 
which  are  embraced  by  the  2d  section  of  the  Act,  **be  and  the 
same  is  hereby  appropriated."  This  language  is  more  defihite 
than  that  Which  this  Court,  in  Simms  vs.  Irvine,  3  Datt,  425^ 
construed  to  confer  a  legal  title  as  effectually  as  a  patent.'  Cited 
also  2  ITAeor.  196. 

If  this  view  of  the  case  be  correct,  it  follows,  that  the  title  of 
the  plaintiff  in  error  is  radically  and  intrinsically  a  nullity.  The 
patent  under  which  he  claims,  cannot  be  valid,  even  at  law,  if 
at  the  period  of  its  emanation,  the  United  States  had  no  title. 
Polk's  Lessee  w.  Wendell,  9  Crandu  87. 94.  Patterson  va.  Wiiui, 
11  WhM.  304. 
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Neithet^  the  laiig;uage,  nor  the  policy  of  any  law,  limits  the 
time  within  which  wc  were  to  call  for  the  patent.  No  money 
was  to  be  paid  beyond  the  mere  official  fee  for  the  paper.  No 
person  could  be  injured  by  the  delay ;  and  in  this  view,  nearly 
all  the  patents  emanating  on  doiiation  certificates,  bear  date 
about  the  same  period  of  time. 

The  case  is  therefore  relieved  from  the  difficulties  presented 
by  the  question  whether  the  Court  will  look  behind  the  elder 
patent,  ^nd  investigate  the  prior  rights  of  the  parties.  The  va- 
rious decisions  on  that  question  relate  exclusively  to  cases  in 
which  no  other  than  an  equitable  title  existed  before  the  patent, 
and  where  the  patent  itself  properly  issued.  Even  in  such 
cases,  this  Court  has  adopted  the  practice  of  the  state  Courts 
where  the  land  was  situated,  and  have  decided  either  for  or 
against  the  conclusiveness  of  the  patent,  as  to  the  legal  title, 
according  to  the  varying  ideas  of  the  state  Courts.  In  this  case 
it  is  incumbent  on  the  plaintiff  in  error  to  show,  affirmatively^ 
that  the  state  Court  has  erred.  Kirk  vs.  Smith,  9  WkeaL  241. 
And  to  do  this,  he  must  show,  that  under  the  law  of  Mississippi, 
the  patent  is  the  only  and  conclusive  evidence  of  the  legal  title. 
No  authority  to  this  point,  can,  it  is  believed,  be  produced. 

Mr.  Justice  Thimble  delivered  the  opinion  of  the  Court. — 

This  was  an  action  of  ejectment,  originally  instituted  in  a 
Circuit  Court  of  the  state  of  Missisippi. 

Upon  the/trial  of  the  cause,  ih  the  Court  of  original  jurisdic- 
tipn,  the  defendant  excepted  to  the  opinion  of  the  Court,  in 
overruling  instructions  moved  on  his  part,  to  be  given  to  the 
jury,  and  also  to  the  instructions  given  by  the  Courts  at  the  trial 
of  the  cause. 

In  the  bill  of  exceptions  tendered  by  the  plaintiff  in  error  in . 
the  Court  below,  are  inserted  the  titles  of  the  parties  to  the 
land  in  controversy,  and  the  facts,  upon  which  the  questions  of 
law  arise,  which  were  decided  by  the  Court  A  verdict  ^nd 
judgment  were  rendered  against  the  defendant,  from  which  he 
appealed  to  the  Supreme  Court  of  the  state,  being  the  highest 
Court  of  law  therein,  where  the  judgment  was  affirmed ;  and 
the  cjase  is  liow  brought  before  this  Court,  by  writ  of  error  to 
the  Supreme  Court  of  the. state. 

The  material  facts  of  the  case  a^c  the  following:  The  les- 
sors of  the  plaintiffs  in  the  action  of  ejectment,  claimed  the  land 
in  controversy  under  and  by  virtue  of  a  patent  fi*6m  the  United 
States,  dated  the  tSth  day  of  October  1820,  which  was  given 
in  evidence.  This  patent  emanated  upon  a  certificate  of  the 
Board  of  Commissioners  west  of  Pearl  river,  or»aiized  under 
the  provisions  of  the  Act  of  Congress,  of  the  3d  of  Marcl^  1803, 
entitled  ^<  An  Act  regulating  the  grants  of  land,  and  providiDg 
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{or  tlie  disposal  bf  the  lands  of  the  United  States^  south  of  the 
state  of  Tennessee;'*' which  certificate  was  also  given  in  evi* 
dence,  and  bears  date  the  13th  day  of  February  1807.  The  im- 
portant parts  of  the  certificate  at*e  in  the  following  words,  to  wit: 
Joseph  White  claims  a  tract  of  six  hundred  and  forty  acres  of 
land,  situated  in  Claiborne  county,  on  the  waters  of  Bayou 
Pierre,  by  virtue  of  the  occupancy  of  the  •  claimant  on  and  be- 
fore the  30th  day  of  Mar6h,  in  the  year  one  thousand  seven 
hundred  and  ninety-eight.  We  certify  that  the  stdd  Joseph 
White  is  entitled  to  a  patent  therefor,  from  the  United  States, 
by  virtue  of  the  recited  Act." 

The  defendant  claimed  and  held  possession  of  the  land,  under 
and  by  virtue  of  a  psrtent  from  the  United  States,  dated  the  I2th 
day  of  August  1819,  for  553  acres  of  land.  This  patent  is 
founded  upon  a  purchase  at  the  general  sale  of  the  lands  of  the 
United  States,  at  Washington^  Mississippi  ^  under  the  authorl* 
ty  of  the  before  recited  Act  ot  Congress. 

Upon  this  state  of  facts,  the  counsel  for  the  defendant  moved 
the  Court  to  instruct  the  jury ;  '^That  in  such  a  case,  the  older 
patent  of  the  defendant  under  which  he  claimed  po&sessien^ 
should  prevail  in  the  action  of  ejectment  in  a  Court  of  Law. . 
agaiiist  the  said  junior  patent  of  the  plaintiff;  although  the  said 
junior  patent  of  the  plaintiff  emanated  upon  a  prior  certificate 
of  the  Board  of  Commissioners,  west  pt  Pearl  river;  but  the 
Court  refused  to  give  such  instructions  in  point  of  law  to  the 
jury,  but  on  the  contrary,  instructed  then^  that  the  junior  pa* 
tent  of  the  said  plaintifi^  emanating  upon  a  certificate  of  a  do- 
nation claim,  prior  in  date  to  the  patent  under  which  the  de- 
fendant claims,  would  overreach  the  patent  of  the  defendant, 
and  in  point  of  law  should  prevail  against  such  prior  patent  of 
the  defendant" 

These  opinions  having  ocen  affirmed  upon  appeal  to  the  Su- 
preme Court  of  the  state,  the  object  of  this  writ  of  error  is  to 
nave  them  reviewed  in  this  Court. 

'  It  has  been  objected,  that  this  Court  has  not  jurisdiction  of  the 
case.  By  the  second  segtion  of  the  third  article  of  the  Constitu- 
tion, it  is  declared,  "That  the  judicial  power  shall  extend  to  all 
cases  arising  under  this  Coivstitution/the  laws  of  the  United 
States  a;id  treaties  made,  or  to  be  made  under  their  authority, 
,  &c."  By  the  25th  section  of  the  Judiciary  Act  of  1789,  mad<- 
in  pursuance  of  this  provision  of  the  Constitution,  it  is  enacted 
♦*That  a  final  judgment 'or  decree  in  any  suit,  in  thehighcsr 
Court  of  law  or  equity  of  a  state  in  which  a  decision  in  the  suit 
could  be  had.  where  is  drawn  in  question  the  construction  of 
any  statute  ot  the  United  States,  and  the  decision  is  againsi 
the  title  or  right,  8cc^  specially  set  up  or  claimed  by  either  par- 
ty, &c^  under  such  statute,  &c..  may  he  re-ir'Kamitied  and  re- 
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yersed  or  affirmed^  by  the  Supreme  Court  of  the  United  States^ 
upqn  a  writ  of  error/* 

In  tills  case,  the  titles  of  both  parties  are  derived  undei*  an 
Act  of  Congress;  the  construction  of  the  statute  is  drawn  di- 
rectly in  question;  and  the  decision  of  the  highest  Court  of 
Law  of  the  sute,  is  against  title  J^ifl  right  of  the  partly  special- 
ly set  up  in  his.  defence  under  the  statu tc«  This  case  is  pot  dis- 
tinguishable from  the  case  of  Matthews  v».  Zane,  4  Cr^anck^  382, 
in  which  the^urisdictton  of  this  Court  was  maintained. 

For  the  plaintiff  in  error,  it  is  argued,  that  the  state  Court 
erred  in  deciding  that  the  elder  grant  should  not  prevail  in  the 
action  of  ejectment 

It  is  undoubtedly  true,  that  upon  common.law  principles  the 
legal  title  should  prevail  in  the  action  of  ejectment,  upon  the 
s^^nc  grounds  that  the  legal  right  prevails  in  other  actions  iu 
Courts  of  Law..  It  is  so  held  in  those  states  in  which  the  prin- 
ciples of  tlie  common  law  are  carried  into  full  effect,  and  the 
course  of  proceeding  in  the  action  of  ejectment  are  according 
to  those  principles. .  In  the  states  where  these  principles  pre- 
vail, it  is  held,'that  in  a  tr^d  at  law  the  Cpurts  will  not  look 
behind,  or  beyond  a  grant,  t6  the  rights  upon  which  it  is  found- 
ed; nor  examine  the  progressive 'stages  ot  the  title,  antecedent 
to  the  grant. 

But  m  other  states,  the  Courts  of  Law  proceed  upon  other 
principles.  In  the  action  .of  ejectment,  they  look  beyond  the 
grant,  and  examine  the  progressive  stages  of  the 'title,  from  its 
incipient  state,  whether  by  warrant,  survey,  entry,  or  certificate, 
until  its  final  consummation  by  grant;  and  if  found  regular  and 
according  to  law,  in  these  progressive  stages,  the  grant  is  held 
t6  relate  back  to  the  inception  of  the  right  and  to  have  dignity 
accordingly. 

This  latter  course,  seems  to  be  the  one  adopted  and  pursued 
by  the  Courts  of  Mississippi.  It  is  enough  for  us  to  say,  that 
ill  so  doing,  and  in  applying  their  peculiar  mode  of  proceeding 
to  titles  derived  through  and  under  the  laws  of  the  United 
States,  they  violated  no  provisions  of  any  statute  of  the  United 
States. 

'  The  important  question  in  the  case  is  this :  In  applying  its 
own  principles  and  practice  in  the  action  of  ejectment,  ^B  might 
well  be  done  to  this  case,  has  the  Court  misconstrued  the  Act 
of  Congress,  in  deciding  that  the  grant  of  the  plaintiff,  emanat- 
ing upon  the  donation  certificate  of  the  Board  uf  Commission- 
ers, west  of  Pearl  river,  set  forth  in  the  record,  would  overreach 
*  the  defendant's  grant,  and  should  prevail  against  it  in  the  ac- 
tion of  ejectment  ? 

This  draws  in  question  the  construction  of  the  Act  of  Con- 
gress of  180.-^.  and  jrivfvj  this  Court  jurisdiction  of  the  case. 
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It  is  well  known,  that  prior  to  the  treaty  of  San  Lorenzo,  of  the 
27th  of,  October  1795,  controversies  had  long  existed  betwepn 
the  United  States  and  his  Catholic  Majesty,  on  the  subject  of 
the  boundaries  which  separated  the  United  States,  and  the 
Spanish  provinces  of  East  and  West  Florida.  The  second 
article  or  thjtt  treaty  declares  **  That  the  southern  bound- 
ary of  the  United  States,  which  divides  their  territory  from 
the  Spanish  colonies  of  East  and  West  l^lorida,  shall  be  desig- 
nated by  a  line  beginning  on  the  Mississippi  river,  at  the  north- 
ernmost part  of  the  thirty-first  degree  or  latitude,  north  of  the 
equator,  which,  from  thence,  shall  be  drawn  due  east  to  the 
middle  of  the  river  Appalachicola, ".&<:.  And  it  is  agreed,  that 
if  there  should  be  any  troops,  garrisons,  or  settlements  of 
either  party,  in  the  territory  of  the  other,  according  to  the 
above  mentioned  boundaries,  they  should  be  withdrawn  from 
the  said  territory,  within  thp  term, of  six  months,  after  the  ra 
tiiication  of  this  treaty,  or  sooner  if  it  be  possible. 

It  is  matter  of  public  history^  that  there  were  Spanish 
troops,  garrisons,  and  settlements  north  of  this  boundary,  and 
within  the  territory  of  the  United  States;  which  were  not 
withdrawn,  till  long  after  the  time  stipulated  by  the  treaty. 

By  the  second  section  of  the  before  recited  Act  of  Congre,S8,of 
theSd  of  March  1803,  it  is  enacted  "  That  to  every  person,  or  to 
the  legal  representative  or  representatives  of  every  person,  who, 
cither  being  the  head  of  a  family,  op  of  twenty-one  years  of 
age,  did,  on  that  day  of  the  y^ar  1797,  when  the  Mississippi 
territory  was  finally  evacuated  by  the  Spanish  troops,  actually 
inhabit  and  cultivate  a  tract  of  land  in  the  said  territory,  &c« 
the  said  tract  of  land  thus  inhabited  and  cultivated^  shall  be 
granted,  providied^  however,  that  not  more  than  one  tract  shall 
be  thus  granted  tomny  one  person,  and  the  same  shall  not  con- 
tain more  than  640  acres;  and  provided  that  this  donation  shall 
not  be  made  to^any  fierson  who' claims  any  other  tract  of  land 
in  the  said  territory^  by  virtue  of  any  British,  or  Spanish 
grant,  or  order  of  survey." 

The  sixth  section  of  the  Act  provides  for  the  establishment 
of  two  Boards  of  Commissioners,  one  east  and  the  other  west 
of  Pearl  river,  in  said  territory;  "  for  the  purpose  of  ascertain- 
ing the  rights  of  persons  claiming;  the  benefit  of  the  articles  of 
agreement  and  cession  between  the  United  States  and  state 
ot  Georgia,  or  of  the  three  first  sections  of  this  Act.  And 
each  Board,  or  a  majority  of  each  Board,  shall,  in  their  respec- 
tive districts,  have  power  to  hear  and  decide  in  a  summaiy 
manner,  all  matters  respecting  such  claims;  also  to  administer 
oaths  and  examine  witnesses,  and  such  other  testimony,  as  may 
be  adduced,  and  ,to  determine  thereon,  according  to  jiistice  and 
equity;  which  determination,  so  far  as  relates  to  any  rights 
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derived  from  the  articles  of  agreeme&t  aforesaid,  or  from  the 
three  first  sections  of  this  Act,  shall  be  final/' 

The  eleventh  section  provides  **That  the  lands,  for  which 
certificates  of  any  description  whatsoever  shall  haye  been 
granted  by  the  commissioners,  iq  pursuance  of  the  provisions 
of  this  Act,  shall,  as  soon  as  niay  be^  be  surveyed..  And  the 
said  surveyor,  shall  cause  all  the  other  lands. of  the  United 
States,  in  the  Mississippi  territory,  to  be  surveyed." 

And  the  twelfth  section  pirovides,  that  aH  the  lands  afore- - 
aaid,  not  otherwise  disposea  of  or  excepted,  by  virtue  of  the 
provisions  of  the  preceding  sections  of  this  Act,  shall  (with 
certain  other  reservations  and  exceptions)  be  offered  for  sale» 

As'  such  lands  only  were  authorized  to  be  offered  for  sale,  i^ 
had  not  been  appropriated  by  the  previous  sections  of  the  law, 
and  certificates  granted  by  the  commissioners,  in  pursuance 
thereof;  it  follows,  incontestably,  that  the  right  of  the  plain- 
tiff in.  the  ejectment,  derived  from  a  donation  certificate,  is  su- 
perior to  that  of  the  defendant,  derived  front  a  purchase  at  the 
sales,  unless  there  is  some  fatal  infirmity  in  the  certificate,, 
which  renders  it  void.    This  has  not  been  contested. 

But  it  is  objected  to  this  certificate:— 

1.  That  it  is  not  a  donation  certificate. 

^  That  it  is  not  sufficiently  precise,  and  does  not  aver  aH 
the  facts  necessary  to  authorize  the  commissioners  to  grahta 
certificate. 

3.  The  period  of  occupancy,  is  alleged  to  be  the  30th  of 
March  1798. 

The  -answer  to  the  first  objection  is,^  that  the  certificate  is 
granted  for  640  acres  of.  l^nd,  the  precise  quantity  for  which 
a  donation  certificate  was  authorized. 

This  is  sufficient  evidence  of  the  intention  of  the  Board  of 
Conimissioners,  to  grant  a  dohatioix  certificate.  The  period  of 
occupancy,  too,  fits  the  case  of  a  donation  certificate,  or  none; 
and,  if  necessary,  fortifies  the  conclusion  of  its  being  granted 
as  a  donation  certificate. 

To  the  second  objection,  it  may  be  answered,  that  the  law 
requires  no  precise  form  in  the .  certificate.  It  is  sufficient,  if 
the  proofs  be  exhibited  to  the  Board  of  Commissioners,  to  sa- 
tisfy them  of  the  facts  entitling  the  party  to  the  certificate; 
The  facts  need  not  be  spread  upon  the  record.  It  is  sdifficient, 
if  the  consideration,  to  wit,  the  occupancy,  and  the  quantity 
granted,  appear 

Nothing  more  is  necessary  to  certify  to  the  government  of 
the  party's  right;  or  to  enable  him,  after  it  is  surveyed  by  the 
proper  officer,  to  obtain  a  patent. 

The  objection,  that  the  occupancy  is  stated  to  be  on  the 
30th  of  March  1798,  produces  more  difficulty 
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The  language  of  the  second  section  of  the  Act  of  Congress^ 
authorizing  these  donation  claim;s,  is,  that  the  persons,  who  an 
thai  day  of  the  year  1797,  tohen  the  Mississippi  territory  uwa 
JtnaOy  evacuated  by  the  Spanish  troops,  Sec. 

This  language  is  very  peculiar,  and  shows  plainly,  that,  al- 
though' Congress  at  the  time  of  passing  the  law  was  certain 
of  the  fact  of  evacuation  by  tHe  Spanish  troops,  that  body 
wal  not  informed  of  the  precise  time  when  the  evacuation 
took  place. 

The  law  was  intended  to  confer  a  bounty  on  a  numeroua 
cU'ss  of  individuals;  and  in  consti^ing  the  ambiguous  words 
of- the  section,  it  is  the  duty  of  the  Ccfiirt  to  adopt  that  con- 
struction which  wilLbest  effect  the  liberal  intentions  of  the  le* 
gislature. 

"to  interpret  this  section  literally,  that  land  should  be  grant- 
ed to-those,  who,  on  the  same  day  of  the  year  1797  occupied 
a  tract  of  lafid,  provided  the  Spanish  troops  finally  evacuated 
the  territory,  and  on  that  very  day  of  that  very  year  1797, 
would  totally  defeat  the  operation  of  the  law,  and  the  bounty 
intended  by  it;  if  it  should  have  happened,  that  the  final  eva- 
cuation of  the  territory,  by  the  Spanish  troops,  took  place  on 
the  first  day  of  January  1798^  or  on  any  subsequeht  day. 
.  If  an  individual  had  inhabited  and  cultivated  a  tract  of  land 
cVery  day  in.  the  year  1797,  styi,  accordbg  to  the  letter  of  this 
section,  he  was  not  entitled  to  the  bounty  of  the  government, 
because  the  Spanish  troops  bad  |iot  evacuated  the  territory  arty 
day  of  that  year,  but  some  day  of  the  next  year ;  and  although 
the  piarty  continued  to  occupy  the  land  until  the  day  of  the  ac« 
tual  evacuation,  still,  he  could  not  be  entitled,  according  to 
.  the  letter  of  the  Act,  because  that  day  was  not  any  day  of  the 
year  1797. 

This  could  not  be  the  intention  of  Congress.  The  coun- 
try had  been  settled  during  the  conflict  on  the  subject  of 
boundaries,  between  Spain  and  the  United  States,  by  the  citi- 
zens and  subjects  of  both  governments.  It  was  a  weak  and  ex- 
posed frontier  of  the  United  States.  The  manifest  ^neral  in- 
tent of  the  Act  of  Congress,  is  to  confer  a  bountv.upOn  the  in- 
habitants and  cultivators  of  the  soil,  who  electea  to  remain  in 
th€  country  at  the  time  of  the  actual  evacuation  by  the  Spanish 
troopi.  In  this  view  of  the  subject,  the  time  of  the  actual  eva- 
cuation was  very  important,  but  whether  it  was  on  some  day 
in  the  ye^r  1797  or  1798,  was  comparatively  unimportant 

If  the  fact  be  supposed,  and  it  must  be  supposed  for  the  sake 
of  the  argument,  that  the  actual  evacuation  took  place  on  the 
SOth  of  March,  1791,  then  something  must  be  rejected  in  the 
construction  and  interpretation  of  the  Act  of  Congress  to 
make  the  provisions  oi  the  law  effectual.    Either  the  "words 
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**  of  the  year  1797'*  must  be  rejected  as  inconsistent  with  the 
main  scope  and  general  intent  of  the  law,  or  the  claims  to  do- 
nations pt  all  the  inhabitants  and  cultivators,  west  of  Pearl 
river,  must  be  defeated.  This  would  but  defeat  the  manifest 
general  intent  of  the  law. 

It  was  said  at  the  bar,  that  all  the*  donation  certificate:}  west 
of  the  Pearl  river  express  to  be  for  occupancy  on  the  30th  day 
of  Maixh,  1798,  and  a  certificate  from  the  commissioners  of 
the  general  land-oificc,  to  that  effect,  was  produced.  It  is  not 
necessary  to  decide  whether  we  can,  or  cannot,  notice  this  cer- 
tificate as  evidence  of  the  fact  that  the  evacuation  took  place 
on  that  day,  or  as  evidence  of  the  construction  given  by  the 
Board  of  Commissioners  west  of  Pearl  river.  It  is  sufficient 
if  they  were  authorized  to  give  such  construction  to  the  Act, 
in  the  event  supposed,  that  the  event  happened ;  or  in  otjher 
words,  th^t  the  actual  evacuatioii  took  place  on  the  30th  of 
March,  1798,  as  siipposed  in  the  argument;  and  that  the  bgn- 
struction  of  the  2d  section  of  the  Act^f  Congress,  which  we 
are  disposed  to  adopt,  is  the  tru(S  construction  in  the  estimk-  ^ 
tion  of  Congress  itself;  we  think,  may  fairly  be  inferred  from 
the  Act  of  Congress  of  the  dlst  of  April,  1806.  The^4th  sec- 
tion of  that  Act  provides,  that  ^^  wherever  it  shall  apnear  to 
the  satisfaction  of  the  register  and  the  receiver  of  the  aistrict 
cast  of  Pearl  river,  that  the  settlement  and  occupancy,  by  virtue 
of  which  a  preemption  certificate  had  been  granted  by  the 
commissioners,  had  been  made  and  tak^n  place  t)f*ior  to  the 
30th  of  March,  1798,  they  shall  be  authorized  to  grant  to  the 
party  a  donation  certificate,  in  lieu  of  such  pre-emption." 

It  ai^pears,  from  this  section,  that  the  commissioners  east  of 
Pearl  nver  had  adopted  the  construction  of  the  Act  of  1803, 
contended  for  by  the  plai|itifr  in  error ;  and  that,  instead  of 
granting  donation  certificates  to  ^the  inhabitants  and  settlers, 
down  to  the  peripd  of  the  30th  of  March,  1798^  under  the  2d 
section  of  the  Att,  they  had  granted  pre-emption  certificates, 
under  the  provisions  of  the  3d  section.  Congress  treat  this  as 
a  mistaken  construction  of  the.  law,  by  directing  donation  cer- 
tificates to  be  inade  out  in  lieu  of  the  pre-emption  certificates. 

The  Act  of  1803  puU  the  setUers  east  and  west  of  Pearl  ri-' 
ver  on  precisely  the  same  footing,  and  it  is  inconceivable,  that 
Congress  could  have  any  motive  for  giving  those  east  of  Pearl 
river  any  preference  by  the  Act  of  1806;  or  that  the  Act  could 
have  any  oth^  object^  than  to  continue  upon  the  same  foot- 
ing the  settlers,  east  and  west  of  Pearl  river. 

The  certificate  granted  in  the  case  before  us,  b  sufficient 
eyidexice  that  the  commissioners  west  of  Pearl  rivet  adopted  a 
more  liberal  construction;  such  as  we  think  they  wehe  wai^ 
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ranted  in  adopting,  and  such  as,  we  think,  is  manifestly  sanc- 
Upned  by  Congress,  in  the  Act  of  1806. 

It  is  the  opinion  of  this  Court,  that  the  commissioners  were 
authorized  to  hear  evidence  as  to  the  time  of  the  actual  eva-^ 
cuaUon  of  the  territory  by  Spanish  ttaopa,  and^to  decide  upqn 
the  fact  The  law  gave  them  *^power  to  hear  and  decide  all 
matters  respecting  such  claims,  and  to  determine  thereon,  ac- 
cording to  justice  and  to  equity  ;*Vand  declares  their  determi- 
nation shall  be  finaL 

.  We  8ft«  bound  to  presume  Uiat  every  fact  necessary  to  war- 
rant the  certificate,  in  the  terms  of  it,  was  proved  before  the 
commissioners ;  and  that,  consequentiy,  it  was  shown  to  them ; 
and  the  final  evacuation  of  the  territory  by  the  Spanish  troops 
took  ptace  ion  the  dOth  of  March,  1798. 

Upon  the  whole,  it  is  the  unanimous  opinion  of  this  Court, 
that  the  Supreme  C0urt  of  the  state  or  Mississippi  has  not 
misconstrued  the  Act  of  Congress,  from >which  the  rights  of  the 
parties  are  derived ;  .and  that  the  judgment  of  the  Supreme 
Court  be  afiirmed. 

This  cause  came  on,  See,  on  consideration  whereof,'''It  is 
the  opinion  of  this  Court  that  tiie  Supreme  Court  of  the  state 
of  Mississippi -has  not  misconstrued  the  Act  of  Congress  on 
which  the  plamtifF below  relies;  and  it  is  therefore  adjudged 
and  ordered  by  this  Court,  that  the  judgment  of  said  Supreme 
Court  of  the  state  of  .MifUiissippi  be«  and  the  same  is,  herebir 
affirmed,  with  cost^ 
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Ann  Pray,  Exeoutaix,  J.  J.  Maxwell^  and  George  Wa- 
ters, Executors  OF  John  Prat,  Deceased,  AppellaIcvs,  vs. 
George  G.  Belt,  Trustee,  and  James  P.  Heath,  pro.  ami. 

The  testator  in  his  will  says,  "  whereas  my  will  is  leng^thj,  and  it  is  possible 
f  may  have  committed  some  error  or  errors,  [  therefore  autliorize  and  em- 
ptower,  as  fully  as  I  could  do  myself  if  living,  a  majority  of  my  icting  ex- 
ecutors, my  wife  to  have  a  voice  as  executrix,  to  decide  in  all  cases,  in 
case  of  any  dbpute  or  contention :  whatever  they  deteraiine  ia  ny  inten- 
tion, shall  be  final  and  conclusive,  witho^t  any  resort  ts  a  Court  of  Jus- 
tice." Clauses  of  this  description  have  always  received  aich  judicial  con- 
struction, as  would  comport  witl\  the  reasonable  iiitentiofii  of  the  testator. 
1679} 

Even  wnere  the  forfeitureof  a  legacy  has  been  declared  to  be  the  penalty  of 
not  conforming  to  the  injunction  of  a  will.  Courts  of  Justice  have  coiMid* 
ered  it,  if  thelegs^qy  be  not  given  over,  rather  as  an  effort,  to  eiFcet  ft 
desired  object,  by  intimidation,  than  ai  concluding  the  rights  of  the  par.- 
ties.  If  an  unreasonable  use  be  made  of  such  a  power  so  given  in  a  will, 
one  notfq^^^een-,  and  which  could  not  be  intended  by  the  testator,  it  has 
been  considered  as  a  case,  in,  which  the  general  power  of  Courts  of  Jus- 
tice to  decide  on  the  righu  of  parties,  ought  to  be  exercised.  [680| 

There  cannot  be  such  a  construction  given  to  such  a  clause  in  a  testator's  wiU^. 

■  as  will  prevent  a  party  who  conceives  himself  injured  by  the  constnuitioo, 

from  submitting  his  case-to  a  Court  of  Justice.  A  Court  must  decide 

whether  the  construction  of  the  will  adopted  by  those  who  are  named  is 

the  right  construction,  or  the  grossest  iniustice  miglit  be  done.  \680\ 

Where  a  le^cy  for  which  suit  u  instituted,  is  given  jointly  to  several  per- 
sous  in  diiferent  families,  and  the  legatees  take  equally,  tbtf'  number  in 
lieilhei:  family  being  ascertained  b)r  the  will,  all  the  daiiiiants  ought  to  be 
brought  before  the  Court  The  right  of  each  individui^  depen£  on  the 
number  who  are  entitled,  and  thjs  nuhiber  is  a  fact,  which  must  be  in- 
quired into,  before  the  amount  to  which  any  one  is  entitled  can  be  fixed,  tf 
this  fact  were  to  be  examined  in  every  case,  it  wonld  subject  the  execu-  ■ 
tors  to  be  harassed' by  a  multiplicity  of  suits,  and  if  it  were  to  be  fixe<ll>y 
the  first  decree,  would  not  bind  persons  who  were  not  parties.  {68l{ 

APPEAL  from  the  Circuit  Court  of  the  United  States  tat 
the  District  of  South  Carolina. 

The  .appellees,  complainants  in  the  Court  below,  on  behalf  of 
Jane  Heath,  the  wiie  of  James  P.  Heath,'  and  of  her  children, 
filed  a  bill  inAhe  Chancery  side  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  South  Carolina,  against  Ann 
Pray,  executrix,  J.  J.  Maxwell,  and  George  Waters,  execu- 
tors of  the  last  will  of  John  Pray  deceased,  for^  the  recovery  of' 
a  legacy  U>  which  Jane  Heath  was  entitled  under  the  wilL 

The  clauses  of  the- will  of  John  Pray,]brought  under  the  no- 
tice and  consideration  of  the  Courts  and  exhibited  by  the  re- 
cord were : 


Digitized  by 


Google 


JANUARY  TERM,  1828.  671 

(Pray  et  a1.  va.  Belt  et  al.) 
**  Item  51.  Whereas  I  hold  ten  bonds,  given  by  John  J.  Max- 
veil,  payable  by  ten  instalments,  the  first  on  the  tenth  of  Janu- 
ary next,  and  the  othei*s.  on  the  tenth  of  January  in  each/year 
after.  It  is  xav  will,  and  I  dii*cct,  that  the  bonds  payable  tenth 
of  January,  eighteen  hundred  and  twenty,  eighteen  hundred 
and  twenty-one,  and  eighteen  hundred  and  twenty-two,  say  the 
three  first,  shall  be  applied  in  aid  of  the  payment  of  my  just 
debts,  if  any  due,  and  in  the  payment  of  the  legacies  by  me 
left  It  is  imy  request  thatniy  executors  do  also  apply  all  ftinds 
which  I  may  possess  at  mj  decease,  as  also  dividends  on  all  my 
bank  stock,  (except  that  part  of  dividends  which  I  have  dii*ectcd 
to  go  immediately  to  sdme  of  my  legatees,)  and  also  to  apply 
all  moneys  due  to  me,  as  soon  as  collected,  and  also  all  .rents 
and  crops  of  rice  and  cotton;  first  to  nay  any  debts,  and  then 
legacies,  any  heretofore  left,  or  which  I  may  hereafter  leave  to 
be  paid.  It  is  ijTy  will,  and  I  do  direct,  that  my  executors  do 
pay  up  the  one-half  of  all  the  cash  legacies  by  me  left  to  my 
relations^  out  6f  the  first  funds  they  cs^n  command  from  my 
estate,  except  those  I  may  have  directed  to  lie  paid  immt^diate- 
ly ;  and  after  they  have  paid  the  one-half  to  my  relations,  there- 
after it  is  my  will  that  they  do  pay  up  in  equal  proportions, 
agrbeably  to  sutns.  left,  to  all  my  other  legatees;  and  be  it  un- 
derstood, and  it  is  my  will  and  intention,  that  after  they  have 
paid  the  one-half,  to  my  relations,  that  they  will  continue  to 
pay  them  the  other  half  in  equa)  proportions  with  my  other  le- 
jpatees ;  my  object  and  intention  is,  to  place  them  on  the  same 
footing  with  my  other  legatees,  after  the  payment  of  one-half 
to  my  said  relations.  It  is  my  will  and  request,  that  my  exe- 
cutors do  pay  all  my  debts  and  legacies  as  soon  as  possible  after 
my  death;  but  be  it  explicitly  and  plainly  understood^  that  no 
interest  whatever  is  to  be  allowed  on  any  legacy  by  me  left  to 
any  one  of  my  legatees,  as  in  all  probability  the  resources  and 
funds  of  my  estate  will  be  equul  to  the  payment  of  my  debts 
and  legacies  before  the  threes  bonds  mentioned  of  John  J.  Max- 
well may  fall  due  and  becoUecied.  In  case  all  debts  and  lega- 
cies can  be  paid  before  the  three  aforesaid  bonds  can  be  col- 
lected, then,  and  in  that  case,  whatever  balance  may  remain  to 
be  collected  on  the  three  aforesaid  bonds,  principal  ^nd  inter- 
est, it  is  my  will,  that. the  same  shall  be  equally  divided  as 
collected^  between  the  following  persons,  share  and  share 
alike :  To  my  executors  in  trust,  for  the  use  and  benefit  of  my 
aunt  Turpin,  my  uncle*s  present  wife;  it  is  my  intcntibn  to 
keep  it  from  being  subject  to  my  uncle's  debts,  that  I  ttave  it 
in  trust;  in  case  of  no  risk,  my  executors  will  pay  it  over  to 
my  aunt.  My  god-daughter,  Mary  Jane  Pray  Hines,  wife  of 
Lewis  Hines.  llie  children  of  Thomas  Mann,  by  his  present 
wife,  as  also  Ann  and  Janei  now  in  New-Proyidence*  Any  part 
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which  the  children  of  Harriet  Mann,  Thomai  Mannas  wile, 
may  be  et^titled  to,  b  to  be  ascertained  by  the  nnmber  she  may 
have,  at  the  tipie  t^ese  bonds  are  eotteeUi^  ai^d  my  executors  are 
ready  to  pay  over.  In  case  all  is  not  applied  on  my  debts  and 
legacie^  and  if  Harriet  hath  ^ny  child  aher  the  payAnent,  then 
sttph  child  to  receive  such  proportion  ,as  th^other  children  out 
of  the  part  paid.  to.  sucli  as  she  before  bad  on  has  .z\  the  time 
the  same  is  paid.  My  executors  will  be  j^ovemed  in  the  di%tri' 
butioi^,  by  the  number  of  children  ^arriet,h|is  on  the  day.they 
are/ready  to  make  -a  distribution^  b  case  of  any  suf)>lu»  left  on 
Slid  .bonds,  dte  said  children'9  barU  to  bej>aid  to  their  legal 
representatives,  so  it  19  not  their  father  ;(f  omiUed  ^  word. 
Mlann  afteV  (he  words  Ann  and  Jane.above,}  and  to  Richard  t. 
M&ah^  in  trust  for  thehi^efit  of  /ans  fiSialA,  wife  of  James  P« 
Keath,  trnd-such  children  a^  she  mav  have,  when  .that  surplus 
may  b^  .collected,  in  case  of  there  being  au^." 

^<  It  is  my-wiU,  snd  I  direct,  that  all  my  estate,  botn  real  and 
persona),  shall,  be  kept  and.  continue^  together,  until  aA  my 
just  debts  and  legacies  are  paid,  deb^,  if  any,,  first,  iMid  as  soon 
after  as  possible,  tol>e  disposed  of  as  hereinafter  directed." 

'*  In  case  of  accidents  by  fire,  at  any  time^beibre  or^ter  my 
^ajeeutors  pay  my  debts. and  legacies,  it  is  my  will  that  my 
wife  receive  ^e  amoUat  of  insurtoce  to  aid  in.  rebuilding ;  %nd 
in  cas^  qf  accidents  bjr  fl^  on  lots  in  Nos.  6-and  7?  before  my 
debts  and  legacies  are  paidf  it  is  my  will,  in  su^ch  case,  thatm)^ 
Gtecutors  how  aUmy  tataU  lbg)e£her,.until  they  can  a^d  ten  tbou- 
tfand  dollars,  to  what  may  be  received  ^n  insurance;  and  they 
are  requested  to  put  opi  fire-proof  buildings  on  said  lots,  to 
both  these  amounts,  aii4  if  these  sums  are  insufficient,  they  are 
anthprlse^  to  rai^  any  balanise  for  erecting.  |m>pef  buildings, 
on  the  cndU  of  my  wife  ^  this  balance,  UT  any- required,  be.  it 
understood,,  is  to -come  out'ofmy  wife-s  polrfion  of  mv  estate 
left  her. 

^*  In  c^se  of  such  >n  accident,  if  necessliry,  in  order  not  to 
delay  re-building,  my  executors  r¥rUl  resort  to  a  loan  from  the 
bank  or  banks.  .Whereas  there-  is  ho  doubt  but  Ih^re  mttst  he 
a  considerable  surphis  fund  of  my  estate  by  debts  due^  or  crops 
oil  hand,  or  near  made,  after  m)r  executors  have.pdd  off  iqf 
MU  and  legacies,  which  my  wife  will  c>me  in  for— tf  my 
executors  discover  that  by  such  surplus  tb  t  the  same  wilLnot 
be  equal  to  ted  thousand  dollars,  in  that  case  it  is.my  will,  that 
they  continue  all  <hy  estate  together,  until  they  can.  make  up 
ten  thousand  dollars;  and  it  is  my.request«  that  they  will,  as 
so(Ai  as  possible  after  raising-the  aforesaid  sum,  proceed  to  put 
up  fire-prqof  buildinn  on  the  aforesaid  lots." 

^*  Whereas  my  will  is  lengthy,  and  it  is  possible  1  may  have 
committed  some  error  or  errors.  I  do  therefore  authori7.r  and 
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empower,  as  fally  as  I  could  do  myself,  if  liraig,  a  majority  of 
my  acting  executors,  my  wife  to  have  a  voice  as  executrix,  to 
decide  in  all  cases,  in  case  of  any  disj^te  or  contention :  what- 
ever they  may  determine  b.my  intention  MhaB  be  final  and  con- 
dunvtf  without  any  resort  to  a  Court  of  Justice.  '* 

The  defendants  John  J.  Maxwell,  and  George  M*  Waters,  in 
their  separate  answers  allege,  *^  That,  in  the  month  of  Decem- 
ber, in  Uie  year  eighteen  hundred  and  nineteen,  the  defendants, 
qualified  as  executors  of  the  will  of  John  Pray,  and  having^  as- 
certidned  that  there  was  a  sufficient  sum  of  money  to  be  raised 
from  the  cropk  which  had  been  made  that  year^  as  also  from 
debts  due  the  estate  of  said  John  Pray,  the  testator,  on  bonds, 
notes,  and  other  securities,  which  could  soon  thereafter  be  re- 
aliased,  to  satisfy  all  the  unpaid  le^cies  of  the  said  testator, 
commenced  a  delivery  of  some'portions  thereof  to  those  claim- 
ing and  entitled  under  the  wilL    That,  in  the  mean  tlmj,  after 
they  had  commenced  a  division  of  the  estate  of  said  testator, 
and  before  its  completion^  to  wit,  on  the  tenth  day  of  January, 
in  the  yekr  eighteen  hundred  and  twenty,  the  accident  OfCcur- 
red,  which  had  been  guarded  aeainst  by  the  sixty-first  item  of 
the  will  of  said  testator,  as  set  forth  in  the  complainant's  bill ; 
and  the  buildings  oo  lots  No.  6  and  T^ere  destroved  by  fire; 
that,  at  the  time  when  this  event  occurred,  the  debts  of  said 
testator,  which  were  small,  may  have  been,  and  as  this  defend- 
ant believes,  were  all  paid  and  discharged,  but  the  legacies  ro« 
mained  partially  unpaid  and  unsatisfied,  although,  as  this  de- 
fendant believes,  at  the  time,  and  as  previously  stated  in  this 
answer,  there  was  a  sufficiency  of  funds  to  be  realized  from  the 
means  already  pointed  out,  to  discharge  and  pay  the  remaining 
unsatisfied  legacies,  and  which  the  executors,  when  they  com- 
menced the  division  of  the  estate,  as  aforesaid*  intended  to  ap« 
ply  to  the  payment  of  said  unpaid  legacies ;  that,  previously, 
also,  to  the  said  conflagration,  by  which  the  said  buildings  on 
lots  Na  6  and  7  were  destroyed,  the  first  bond  of  the  said  John 
J.  Maxwell  had  been  collected,  and  applied  to  the  payment  of 
the  debts  and  legacies.  Th*at  the  funds,  which  were  to  be  re- 
alised from  the  crops,  bonds,  and  notes,  as  aforesaid,  by  the  ex- 
ecutors,- and  which  had  been  deemed  adequate  to  the  payment 
of  the  unpaid  legacies,  were  insufficient  for  that  purpose,  and  the 
payment  of  the  said  ten  thousand  dollars  bequeathed  to  the  said 
Ann  Pray  in  the  said  sixty-first  item  of  said  will,  in  the  event 
of  the  destruction  of  the  buildings  on  the  said  lots  six  and  seveut 
which  actually  occurred :  that  the  two  remaining  of  the  three 
bonds  cf  the  said  John  J.  Maxwell,  .which  were  directed  bv  the 
fifty-first  item  of  the  said  will  to  be  appropriated  in.  aid  or  the 
paymeut  of  the  said  debts  and  legacies,  were  then  resorted  to 
oy  the  executors,  from  which,  in  addition  to  the  available  ef- 
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ftcts  already  specified,  a  fund  was  realized  equal  to  the  pay- 
ment of  the  legacies,  and  the  sum  of  ten  thousand  dollars, 
which  was  appropriated  to  the  use  of  said  Ann  Pray,  as  direct- 
ed, in  pixty-nrst  item  of  said  will ;  th^t  the  said  appropriation 
of  the  two  remaining^  bonds  of  th^  said  John  J.  MaxweO,  was 
made  after  the  division  of  the  estate  bad  Commenced,  as  al- 
ready shown,  bat  before  its  compledon. 

**  That  if  the  estate  of  the  sidd  testiltor  had  bee^  kejpt  toeether, 
after  the  conflagration  aforesaid,  a  sufficient  time,  funds  may 
havfs  )>eeti  realucd  sufficient  to  paf  all  debts  and  legacies,,  and 
to  meet  the  aid  authorized  and  directed  for  the  said  Ann  Pray; 
but  this  defendant  declares  that  it  would  have  required  the  ev 
tate  to  have  been  kept  together  four  oit.fiVe  years  for  this  pur- 
pose,  without -resorting  to  the  said  bonds;  in  th€  mean  time 
the  said  bonds  would  have  become  due,  and  been  realized^ 
the  one  being  due  on  the  —  day  of  January,  eight^n  hundred- 
and  twenty-pne,  and  tbe  other  on  the  ***  day  of  January  eigh- 
teen hundred  and  twenty-two.  That  io  and  by  the  mty-first 
item  of  the  said  will,  the  said  bonds  are  expressly  directed  to 
be  appropriated  in  aid  of  the  payment  of  tlie  debts  imd  lega- 
cies, and  only  to  be  distributed  among  the  legatees  therein 
named,  in  the  event  of  th^  debtsrand  le^cies  being  paid  out 
of  the  i\ind^  made  subject  by  the  wil|  to  that  purpose,  before 
the  said  bonds  should  betomt  due  or  could  be  coU^iedt  That 
if  the  itaid  estate  of  the  said  testatpr-  had  b^n  kept  together 
until  the  necessary,  funds  for  the  relief  of  d\e  said  Ann  Pray, 
imd  the  payment  of  tbe  legacies  had  been  raised  from  the 
annual  proceeds,  the  benefit  arising  to  the  said  Jane  HeaUi 
and  her  children,  by  receiving  their  j>roporti6n  ofthe  real  es- 
tate of  said  testator  devised  to  them,  mii^t  have  been  delayed 
four  or  five  years;  whilst,  by  the  early  division  of  said  estate, 
they  were  greatly  benefited,  having  realized,  at  that  time^fron^. 
this  means  three  thousand  five  hundred  dollars.  And  this  de- 
fendant admits  that  th^  complainants  hate  applied  to  the  ex- 
ecutors pf  said  testator  on.  the  subject  of  the'proportion  of  Jane 
Heath,  in  said  bonds,  and  to  ^hich*  they  supposed  her  entitled. 
That  the  division  of  the  estate  haying  been  commenced,  and  a 
portion  of  the  property  delivered  to  the  deviseesand  leg:ate^,and 
a  fund  sufficient  to  pay  the  legacies^andyhichwas^o  com^into 
the  handsof  the  executors,  having  been  reserved  for  that  purpose, 
they  considered  themselves  bound  injustice  to  the  lega,tees  and 
devisee's,  who  had  not  received  their  proportion  of  Uie  estate^ 
to  proceed  in  the  completion  of  the  division  of  the  esta^te;  and 
tlierefore  conceived  the  estate,  so  far  as  regicrdcd  their  power 
to  continue  it  together  until  the  teii  thousand  dollars  could  be 
Taised  to  relieve  the  said  Ann  Pray,  from  the  anuual  pjoceeds^ 
as  having  been  in  effect  divided.  *■ 
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S.  No  answer  to  the  bill  of  the  appeUees  was  filed  by  Mrs. 
Pray. 

The  case  was  heard  on  the  bills  and  answers,  and  the  Cir- 
cuit Court  determined,  that  the  executors  had  misapplied  the 
proceeds  of  the  bondf  of  J;  J.  Maxwell,  on  which  the  legacies 
claimed  were  charged;  and  that  Mrs.  Pray  would  have  to  rei» 
fund  to  the  value  of  the  residue  bequeathed  to  her,  and,  ratear 
bly,  alflKH  according  to  the  interest  and  income  of  the  proper- 
ty specifically  bequeathed  to  her.  An  order  of  reference  was 
made,  and  thereupon,  the  master  was  ordered  to  make  certain 
statements  of  the  condition  of  the  estate,  and  of  other  facts  ne- 
cessary to  a  final  decree. 

These  reporu  having  been  afterwards  made  by  the  maater, 
the  Circuit  Court,  on  the  9th  of  May,  1826,  made  the  follow^ 
ing  decree : 

'^  Thia  cause  came  on  tobeheard  on* the  master's  report,  pur- 
suant to  a  reference  at  the  last  term,  on  the  following  points: 
Ist  A  statement  df  the  debts  due  by  the  testator.  2dly.  A 
statement  of  the  pecuniary  tod  other  legacies,  and  how  and 
when  paid.  Sdiy.  Of  the  funds  applicable  to  the  debts  and  le- 
gacies. 4thly.  Of  the  receipts  imd  expenditures  of  the  ex- 
ecutrix and  executors.  ^  5thly.  Of  the  -value  of  the  residue  be- 
queathed to  Mrs.  Pray.  6thly.  Of  the  value  or  amount  of  the 
income  which  the  estate  would  have  produce^,  had  it  been 
kept  together  specifically.  Of  the  several  amounts,  claimed 
by  these  complainants,  in  behalf  of  those  whom  they  represent 
as  legatees,  and  his  own  views  of  the  correcttfess  of  those 
claims,  with  reference  to  the.  principles*  on  which  they  are  cal- 
culated. And  he,  the  said  master,  having  dul^  made  and  sub- 
mitted his  report  upoin  all  the  matters  so  referred  to  him»  and 
it  appearing  irom  said  report,  that  the  proportion  of  the  funds 
of  tne  said  testator,  to  which,  under  his  will,  the  complainants 
are  entitled,  amounts  to  the  sum  of  twelve  thousand  one  hun- 
dred and  eleven  dollars,  as  by  reference  to  said  report  of  file  in 
the  registry  of  this  Court  will  more  fully  appear. 

'^It  is  ordered,  adjudged  and  decreed,  that  George  M.  Wa- 
ters, and  Jno.  J.  Mas; well,  executors,  and  Ann  Pray,  executrix^ 
do  pay  to  the  said  complainants,  the  sum  of  twelve  thousand 
one  hundred  and  eleven  dollars.  A^d  it  is  further  ordered, 
decreed  and  adjudged,  that  the  said  sum,  when  collected  by 
force  and  virtue  of  this  decree,  be  paid  into  the  hands  of  the 
clerk  of  this.  Court,  ai^d  on  the  receipt  of  the  said  sum,  he  is 
hereby  ordered  and  directed,  so  soon  a^  the  same  can  be.  ef- 
fected^ to  invest  the  said  sum  in  the  purchase  of  United  States' 
stock,  or  bank  stock  of  the  United  States'  Bank^  as  may  ap^ 
pear  most  advantageous  to  the  complainants ;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  defendants  do  pay  tlie 
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costs  ot  tnis  suit,  and  interest  on  the  principal  sum  decreed, 
to  be  computed  from  the  service  of  this  decree.*' 

"  William  JoHKsoji. " 

By  agreement  of  counsel,  a  part  of  the  master's  report  iras 
afterwards  correi^ted,  and  the  number  of  persons  among  whom 
the  amount  of  John  J.  Maxwell's  bonds  were  to  be  distributed, 
being  accurately  stated,  the  sum  to  which  the  complainants 
below  were  entitled,  according  to  the  principles,  of  the  decree 
of  the  Circuit  Court,  was  found  to  be  S9909,  instead  of  £12,111, 
as  stated  in  the*  report. 

The  case  was  argued  by  Mr.  Berrien  for  the  appellants,  and 
by  Mr.  Key  for  the  appellees. 

The  following  points  were  made  by  the  appellants : 

1.  There,  is  no  sufficient  evidence,  on  which  to  found  a  de* 
cree  for  any  specific  sum. 

SL  The  necessary  parties  were  not  before  the  Circuit  Court. 

3.  The  proceeds  of  the  three  bonds  of  John  J.  Maxwell, 
were  well  applied  to  the  payment  of  debts  and  legacies,  and 
among  others,  to  the  payment  of  the  contingent  legacy  to  Ann 
Pray. 

4.  The  decision  of  the  executors,  is  the  will  of  the  testator, 
by  the  express  provision  of  the  will;  and  cannot  be  questioned 
by  the  legatees.. 

Mr.  Chief  Justice  Mahbhall  delivered  the  opinion  of  the 
Court-p- 

This  suit  was  brought  in  the  Circuit  Court- for  the  district 
of  Georgia,,  by  George  G.  Belt,  the  trustee  for  Jane  Heath  and 
her  children,  who  are  infants,  and  by  James  P.  Heath,  husband 
of  the  said  Jlme,  and  father  of  her  children,  against  die  execu- 
tors of  John  Pray,  deceased,  and  Ann  Pray,  his  widow,  to  re- 
cover a  legacy  bequeathed  to  them  and  others,  by  the  said  John 
Pray. 

The  executors  resist  the  demand,  on  the  principle  that  the 
bonds  for  which  the  suit  is  instituted,  were  required  to  pay  the 
debts  and  legacies  due  from  the  testator,  and  to  raise  the 
10,000  dollars  to  replace  the  buildings  on  ^ots  6  and  7,  which 
were  consumed  by  nre.  They  also  contend,  that  their  testator 
has  submitted  the  construction  of  his  will,  absolutely,  to  their 
judgment,  and  that  their  decision  against  the  claim  of  the  le- 
gatees, is  final. 

The  Circuit  Court  established  the  claim  of  the  plaintiffs,  and 
decreed  to  them  the  proportion  of  the  .three  bonds,  which  was 
estimated  to  be  their  part. 

From  this  decree^  the  executors  have  appealed  to  this  Court. 

Ip  argument,  several  formal  objections  have  been  taken  to 
the  decree,  which  will  be  considered.    The  question  on  the 
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merits,  depends  on  the  (constructhm  of  the  wUL  The  wUI  it 
veiy  inartificially  drawn.  It  u  in  som^  parti  Tendered  more 
coniu3ed  than  it  would  otherwise  be^  by  a  incurrence  in  differ- 
ent places  to  the  same  subject  In  item  51,  he  saja,  in  the  first 
instance,  that  the  three  bonds  which  are  the  subject  of  contrto- 
Tersy,  VshaJl  ,be  applied  in  md  of  the  payment  of  his.  hist 
debts,  if  any  diie,  9  Jd  in  the  payment  of  the  legacies  1>y  him 
left'*  He  adds,  ;  It  is  my  request,  that  my  executors  dolobs 
apply  all  funds  which  I  may  possess  at  my  decease,,  as  al- 
so dividends  on  all  my  bank  stock,  (except  that  part  of  divt 
dends  which  I  have  directed  tQ  go  inimediately  to  some  of  my 
legatees,)  and  also  to  apply  Idl  moneys  due  to  me,  lis  soon  ai 
collected,  and  also  all  rents  and  crops  of  rice  and  cotton,  firtft 
to  pay  any  debts,  and  then  legacies,'^  8cc. 

The  language  of  this  part  of  the  will,  in  relation  to  'these 
bonds,  shows  an  intention  to  apply  thbm  to  debts  and  legacies^ 
if  necessai^y;  but  indicates,  we  think,  tlie  expectation'  that  it 
would  not  be  necessary.  They  are  tobe  applied  in  aid  of  the 
payment  of  his  just  debts,  and  in  the  payment  of  legacies^ 
They  are  then  to  aid  another  fund.  That  fund  is  afterwards 
described  in  terms,  which  show  it  to  be  a  large, on£»  There  Is 
some  reason  to  suppose,  from  this. part  of  the  wiU,  that  Uiejie 
three  bonds  were  not  comprehended  in.it,  because  the  testator 
introduces  the  enunciation  of  its  items,  by  saying  ^^  it  is  my 
request  that  my  executors  doaUo  apply  all  funds.  Sec;  '*  Agiiin, 
he  assi^9  as  a  reason  for  withholding  interest  from  his  legatees, 
'^  that  m  all  probability  the  resources  and  funds  of  his  estate, 
will  be  equal  to  the  payment  of  his  debts  and  legacies,  before 
the  three  bonds  mentioned,  of  John  J.  lii axwell,  may  fall  due 
and  be  collected.". 

This  shows,  unequivocally,  the  belief  of  the  .testator,  that 
these  bonds  would  not  be  required  for  the  debts  and  legacies  He 
then  adds,  '<in  case  all  debts  and  legacieacon  be  paid,  before 
the  three  aforesaid  bonds  can  be  collected,  then,  and  in  that 
case,  whatever  balance  may  rein&in  to  be  '.collected,  shall  b^ 
equally  divided  between  the  following  persons,"  Sec 

This  bequest  does  not  depend  on  the  fact,  that  the  debts  and 
kgacies  should  be  actually  paid,  before  these  three  bonds  were 
collected,  but  on  iht  sufficiency  of  the  fund  for  the  object. 
Should  the  fund  be  sufficient,  its  application  must  be  made;^ 
and' whether  made  in  fact  or  not,  the  right  to  the  bonds  vests'^ 
in  the  legatees 

The  testator  then  proceeds  to  saf,  ^^It  is  my  will,  and  I  di- 
rect that  all  my  estate,  both  real  tnd  personal,  shall  be  kept  and 
continued  together,  until. all  my  just  debts  and  legacies  are 
paid." 

This  whole  ^tem,^  51,  shows  the  opinion,  that  the  profits  Of 
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his  estate,  including  dividends  on  his  stock,  ftdded  to  the  debu 
actually  due  at  the  time,  were  sufficient  for  the  payunent  of  debts 
and  legacies.  Yet  his  estate  is  to  be  kept  together  till  they  shall 
be  paid.  The  profits  arc  df  course  to  be  applied  to  that  object. 
If  this  fund  amounted,  bcfpre  the  10th  day  of  January  1B20, 
firhen  the  first  bond  from  J.  J.  Maxwell  fell  due,  to  a  sufficient 
sum  for.  the  payment  of  debts  and  legacies,  the  right  of  the 
legatees  to  the  thfee  bonds  then  vested ; — if  it  was  not  sufficient 
on  that  day,  it  may  be  doubted,  whether  such  part  of  the  first 
bond  as  was  necessary  for  this  primary  object,  might  l>e  brought 
to  its  aid  immediately.  We  suppose  it  might  A  codicil  to  the 
will  is  dated  the  IBlh  day  of  June  1819,  and  the  will  and  codi- 
cil were  proved  on  the  27th  of  the  succeeding  month.  The  ex- 
ecutors qualified  i  .he  month. of  December;  having  ascertain* 
ed,  they  say  in  their  answer,  the  adequacy  of  the  fund  provided 
for  debts  and  legacies,  taey  commenced  the  division  of  the  es- 
tate. 

So  far  as  the  will  has  been  considered,  it  is  obvious  that  the 
right  of  the  legatees,  to  whom  the  two  parts  of  the  three  first 
bonds  due  from  Maxwell  were  bequeathed,  was  vested.  Their 
right  to  the  first  bond  may  be  more  questionable.  If  part  of  the 
fund,  which  was  applicable  in  the  first  instance  to  debts  and 
legacies,  could  not  be  made  available  immediately,  and  the  first 
bond  or  any  part  of  it  was  substituted  for  debts  which  could 
not  be  collected,  it  cannot  be  doubted  that  those  debts,  when 
collected,  ought  to  replace  the  bond  so  substituted.  The  testi- 
mony in  the  cause  does  not  show,  with  sufficient  certainty, 
how  this  fact  stands.  It  is  remarkable  that  tjhis  first  bond  was 
applied  by  the  executors  before  the  10th  of  January  1820,  when 
it  became  due.  They  state  this  fact  in  their  answer.  But  we 
are  decidedly  of  opinion,  that  this  precipitate  appropriation  of 
the  bond,  could  not  affect,  the  rights  of  the  parties.  They 
must  remain,  as  they  would  havp  stood  had  the  bond  remained 
uncollected,  till  it  became  payable. 

The  contest  in  this  suit  would  either,  not  have  arisen,  or 
would  have  been  confined  to  the  first  bond,  had  things  remain- 
ed as  they  stood  before  the  10th  day  of  January  1820.  But  on 
that  day  the  buildings  on  lots  Nos.  6  and  7,  were  consumed  by 
fire. 

In  that  event,  the  testator  had  directed  that  his  executors 
should,  fpr  the  purpose  of  replacing  the  buildings,  hold  all  his 
estate  together  until  they  can  add  10,000  dollars  to  what  may 
be  received  on  insurance.  He. adds,  *^  In  case  of  such  an  acci- 
.dent,  if  necessary,  in  order  not  to  delay  re-building,  my  ex- 
ecutors will  resort  to  a  loan  from  the  bank  or  banks. "  ^  Whereas 
there  is  no  doubt  bi^t  there  must  be  a  considerable  surplus 
fund  of  my  estate,  by  debts  due  or  crops  on  hand,  or  near 
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made,  after  my  executors  have  paid  all  ray  debts  and  legacies, 
which  my  wife  will  come  in  for — if  my  executors  discover  that 
by  such  surplus  that  the  same  will  not  be  equal  to  10,000  dol- 
lars, in  that  case  it  is  my.  will  that  they  continue  all  my  estate 
together  until  they  can  make  up  10,000  dollars." 

Instead  of  conforming  to  this  direction  of  the  will ;  instead 
of  keeping  the  estate  together;  the  executors  have  applied  the 
remaining  two  bonds  payable  the  10th  of  January  1821,  and  the 
lOih  of  January  1822,  to  this  object 

They  say,  that'having  commenced  the  delivery  of  the  estate, 
before  this  event  look  place,  they  thought  themselves  bound  to 
complete  it;  and  considered  themselves  in  the  same  situation 
as  It  it  had  been  completed  before  the  buildings  were  con* 
sumed. 

Suppose  this  opinion  to  be  correct^  ought  they  not  also  to 
have  considered  the  bonds  as  delivered  ?  This  also  was  a  spe- 
cific legacy;  and  after  being  vested,  stands,  we  conceive,  on 
equal  ground  with  other  specific  legacies. 

These  bonds  do  not  constitute  the  fund  on  which  the  testator 
charges  these  10,000  dollars,  in  the  unlooked  for  event  that 
the  surplus  of  his  estate  should  not  be  sufficient  to  raise  lU  He 
does  not  charge  this  sum  on  the  principal,  but  on  the  p»ofits  of 
his  estate ;  and  the  whole  is  to  be  kept  together  in  order  to 
raise  it  It  is  obvious  from  the  whole  will,  that  these  bonds  do 
not  constitute  a  part  of  that  surplus,  comprehending  debts  ^ 
and  in  this  particular  part  of  it,  when  he  speaks  of  debts,  it  ia 
of  debts  due.  No  one  of  these  bonds  was  due  at  the  date  of  the 
will,  or  of  the  death  of  the  testator. 

It  is  ihen,  we  think,  apparent,  that  the  application  of  thesf 
bonds  towards  raising  .the  sum  of  10,000  dollars,  was  a  misap- 
plication of  assets. 

If  the  estate  had  really  been  delivered  when  the  event  occur- 
red, the  executors  ou^ht  to  have  retained  their  rights  upon 
it,  to  satisfy  this  contingent  claim,  and  we  presume  that  the 
])roperty  would  have  been  liable,  to 'it  in  the  hands  of  devisees 
and  legatees. 

But  the  plaintiQs  in  error  contend,  that  should,  they  have 
misconstrueid  the  will  of  their  testator,  still  their  9iisconstruo> 
lion  binds  the  legatees,  because  the  testator  s  /s:  "Whereas 
*  my  will  is  lengthy,  and  it  is  possible  I  may  nave  committed 
some  error  or  errors.  I  therefore  authorize  and  empower,  as 
fully  as  I  could  do  myself  if  living,  a  majority  of  my  acting  ex- 
ecutors, my  wife  to  have  a  voice  as  executrix,  to  decide  in  all 
cases,  in  case  of  any  dispute  or  contention:  whatever  they  de- 
termine is  my  intention  shall  be  final  and  conclusive  without 
any  resort  to  a  Court  of  Justice." 
Clauses  of  this  description  have  always  received  such  judicial 
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eoBstnictioiii  as  would  comport  with  the  reasonable  intention  of 
the  testator. 

Eyen  when  the  forfeiture  of  the  legacy  hajk  been  declared  to 
be  the  penalty  of  not  confomdinfi^  to  the  bjunction  of  the  wlll^ 
Courts  have  considered  it,  if  the  l^:acy  be  not  given  ovei', 
rather  a»  an  effort  to  effect  a  desired  object  bj  intimidationt 
than  as  concluding  the  righu  of  the  parties.  Ir  aa  unreasona- 
ble uto  be  made,  of  the  power,  one  not  foreaem,  and  which 
could  not  be  intended  by  the  testator,  it  has  been  considered  as 
a  case  in  which  the  general  power  of  Couru  of  Justice  to  de- 
cide on  the  rights  ofparties  ought  to  be  exercised. 

This  principle  must  be  kept  in  view,  in  construing  the  clause 
now  under  consideration* 

The  acting  executon^  and  executrix,  are  empowered,  in  ail 
cases  oC  dispute  or  contention,  to  determine  what  is  the  inten- 
tion of  the  testator;  and  their  decision  is  declared  to  be  final. 

This  power  is  given,  in  the  apprehension  that  he  may  have 
committed  error«  It  is  to  be  exercised  in  order  to  ascertain  his 
intent  in  such  cases.  It  certainly  does  not  include  the  power  of 
altering  the  will.  It  cannot  be  contended,^  that  this  clause  would 
protect  the  executors  in  refusing  to  pay  legacies  altogether,  or 
in  paying  to  A,  a  legacy  bequeathed  to  Bf  or  i^  any  other  fHain  ■ 
deviation  from  the  wilL  In  such  case,  what  would  be  the  re- 
ihedy  of  th6  injured  party  >  Is  he  concluded  by  the  decision  of 
Hit  executors,  or  may  he  resort  to  aXourt  of  Justice  ?  But  one 
answer  can  be  given  to  these  questions.  So  gross  a  departure 
from  the  manifest  intent  of  the  testator,  cannot  be  the  result  of 
an  honest  endeavour  to  find  that  intent ;  and  must  be  considered 
as  a  fraudulen^«xercise  of  a  power,  given  for  the  purpose  of 
preserving  peace,  and  preventingexpensive  and  frivolous  litiga- 
tion. 

But  who  is  to'  determine  what  is  a  gross  ihiacpnstruction  of 
the  will,  if  the  party  who  conceives  himself  injured  may  not 
submit  his  case  to  a  Court  of  Justice?  And  if  his  case  may  be 
brought  before  a  Court,  must  not  that  Court  construethe  will 
rightly? 

This  is  not  the  only  objection  which  the  plaintiffs  in  error 
must  encounter,  in  supporting  their  construction  of  this  clause. 
The  executors  ^1ve  not,  we  think,  this  power/unaided  by  the 
executrix. 

It  is  given  to  a  majority  of  the  acting  executors,  <<  his  wife^ 
to  have  a  voice  as  executrix.''  Her*participating  in  the  deci- 
sion,  is  indispensable  to  its  validity. 

If  this  power  was  given  to  her  solely,  in  her  character  as  ex- 
ecutrix, it  is  seriously  doubted  whether  it  can  be  exercised  tlH 
she  assumes  that  character. 

Even  had  she  united  with  the  executors,  this  would  certain** 
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1y  "be  a  case  which  might  well  be  considered  as  an  exception 
from  the  general  operation  of  the  power.  The  bonds  to  which 
it  was  applied,  are  the  bonds  of  one  of  the  executors,  and  it  was 
exercised  by  bestowing  them  on  the  executrix,  instead  of  the 
persons  to  whom  they  were  bequeathed  by  the  testator. 

In  doing  this,  the  executors  have  plainly  misconstrued  the 
will..  The  testator  had  not  charged  the  810,000,  which  were  to 
be  raised  in  order  to  rebuild  the  houses  that  were  destroyed  by 
fire,  on  these  bonds,  but  on  a  different  fund.  It  is,  therefore,  the 
very  case  put,  of  paying  to  the  executors  the  legacy  bequeath- 
ed to  other  persons.  It  may  also  t>e  observed,  that  neither  of 
the  executors,  nor  Mrs.  Pray,  say  in  their  answer,  that  this  di- 
version of  these  bonds  to  a  diiferent  purpose  from  that  direct- 
ed by  the  testator,  was  made  from  a  belief  that  it  was  his  in- 
tention, in  the  event  which  had  pccurred.  They  refer  to  the 
clause,  and  rely  upon  it,  as  if  it  had  empowered  them  to  do 
whatever  they  thought  best,  in  the  progress  of  their  adminia* 
tration;  instead  of  doing  what,  in  their  best  judgment,  they 
believed  to  be  his  intention. 

But,  however  correctly  the  will  of  the  testator  may  have  been 
construed  in  the  Circuit  Court,  and  we  think  it  was  construed 
correctly,  at  least  so  far  as  respects  the  two  last  bonds  men** 
tioned  in  item  51  of  the  will  of  John  Pray,  deceased ;  other  ob- 
jections have  been  taken  to  the  proceedings  in  the  Circuit 
Court,  which  seem  to  be  well  founded. 

The  legacy  for  which  this  suit  is  instituted,  is  given  jointly 
to  severid  persons  in  different  families.  The  legatees  take 
equally,  and  the  numbers  in  neither  family  are  ascertaiz^d  by 
the  wilL  Under  such  circiuhstances,  we  think  all  the  claim- 
ants ought  to  be  brought  before  the  Court.  The  rights  of  each 
individual  depend  upon  the  number  who  are  entitled,  and  this 
number  is  a  fact,  which  must  be  inquired  into,  before  the 
amount  to  which  any  one  is  entitled  can  be  fixed.  If  this  fact 
were  to  be  examined  in  every  case,  it  would  subject  the  ex- 
ecutors to  be  har-^ssed  bjr  a  multiplicity  of  suits,  and  if  it  were 
to  be  fixed  by  the  first  decree,  that  decree  would  not  bind  per-, 
sons  who  were  not  parties.  The  case  cannot  be  distinguished 
from  the  rule  which  is  applied  to  residuary  legatees. 

The  bill  filed  in  this  case,  does  not  even  state  the  number  of 
persons  belonging  to  the  different  families,  nor  to  that  family 
in  whose  behw  this  suit  is  brought.  ]N[or  does  it  assign  any 
reason  for  not  making  the  proper  parties.  It  does  not  allege' 
that  the  other  legatees  refuse  to  join,  as  plaintiff's,  or  that  they 
tannot  be  made  defendants. 

For  this  cause  the  decree  must  be  reversed,  and  the  case 
remanded  to  the  Circuit  Court,  that  the  plaintiffs  may  amend 
their  bill. 

Vol-  I.  4  R 
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The  objections  to  the  report,  are  not  entirely  unfounded,  and . 
it  is  not  quite  satisfactory. 

It  does  not,  we  think,  show  with  sufficient  clearness,  whe- 
ther the  plaintiffs  in  thct  Court  were  entitled  to  the  first  bond. 
But  as  the  case  must  go  back  to  amend  the  bill,  a  new  report 
will  of  course  be  made;  and  if  that  shows,  that  the  funds  or  the 
estate  were  sufficient  to  pay  the  debts  and  legacies,  without  ap- 
plying this  bond  to  that  purpose,  the  plaintiffs  below  will  bo 
entitled  to  that  also. 

This  cause  came  on.  Sec,  in  consideration  whereof^  It  n  de- 
creed and  ordered  by  this  Court,  that  the  decree  of  the  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby  reversed  and 
annulled;  and  it  is  further  ordered,  that  the  cause  be  remand- 
ed to  the  said  Circuit  Court,  for  further  proceedings  to  be  had 
therein,  and  thtt  the  plaintiffs  may  anvend  their  bill 
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WiLUAM  B.  Alexandab^rakois  Swank,  and  Thomas  Swamit, 
Plaintiffs  in  Errob,  vs*  Eusha  Brown,  Defendant  in 
Error. 

Onder  the  law  of  Vit^nlaf  which  directithe  sheHll'  holding  an  execmtioD 
agdnst  the  goocb  and  eifecu  of  defendants,  to  take  forthcomLng  Z>ondtt^ 
fg»  the  property  leiried  upon  by  tt]e  execution^  and  Authorises  cxecutkyi 
to  Usue  for  the  amount  of  she  debt  due  upon  the  on^nal  execution^  ^*r 
ten  days'  notia  to  the  obligora  in  tlie  bona  of  the  motian  for  executionj  the 
property  levied  on  not  having  been  re-dehTered,  according  tt>  the  condi- 
Uc^i  of  the  faood;  If  the  notJee  giiren  to  the  obrigors*  of  tht  pfatntifl^'a  inten- 
tion ta  proceed*  il  suf&ciently  eiphcit  to  rend«:r  inUtake  impossible,  it 
will  be  sustainedt  although  tint  whole  of  the  d^cndants  in  the  original  ex- 
ecution, may  not  be  named  in  the  notice.  Nice  and  technical  objcctiont 
to  the  noUee,  where  eveiy  purpofie  of  aubitamtial  Justice  U  efifcetcJi  ou^hl 
not  to  be  faTourcd,  {6S4f 

ERROR  for  the  Circuit  Court  of  Alexandria. 

This  case  was  areued  by  Mr.  Swann,  for  the  plaintiffs,  and 
Mr.  Jones,  for  the  defendant. 

The  material  facts  of  the  case  appear  in  the  opinion  of  the 
Court 

Mr.  Chief  Justice  Marshall  delirered  the  opinion  of  the 
Court.— 

This  wa3  a  inotion  to  the  Circuit  Court  for  the  District  of 
Columbia,  sittinp;  in  Alexandria,  for  an  award  of  execution 
upon  a  forthcoming  bond,  tiiken  in  pursuance  of  the  execution 
law  of  Virginia.  That  law  directs,  that  if  the  owner  of  any 
goods  or  chattels,  which  shall  be  taken  by  virtue  of  a  writ  of 
fieri  fadaSy  shall  tender  sufficient  security  to  have  the  same 
goods  and  chattels  forthcoming,  at  the  day  of  sale;  it  shall  be 
)awful  for  the  sheriff  or  other  officer,  to  take  bond  from  such 
debtor  and  securities,  payable  to  the  creditor,  reciting  the  ser- 
vice of  such  execution,  and  the  amount  of  the  money  or  tobacco 
due  thereon,  and  with  condition  to  have  the  money  or  tobacco 
forthcomitig,  at  the  day  of  sale  appointed  by  such  sheri^*  or 
other  officer;  and  shall  thereupon  suffer  the  said  goods  and 
chajttels  to  remain  in  the  possession,  and  at  the  risk  of  the 
debtor,  until  thfit  time.  And  if  the  owner  of  such  goods  a^d 
chattels  shall  fail  to  deliver  up  the  same,  according  to  the  con- 
dition of  the  bond,  or  pay  the  money  or  tobacco  mentioned  in 
ih.e  >executiont  such  sheriff  or  other  officer,  shall  return  the 
bond  to  the  office  of  the  clerk  of  the  Court,  from  whence  the 
execution  issued,  to  be  there  safely  kept,  and  to  have  the  force 
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of  a  judgment;  and  thereupon  it  shall  be  lawful  for  the  Court? 
when  such  bond  shall  be  lodged,  upon  the  motion  of  the  per- 
son to  whom  the  same  is  payable,  Ms  executors  or  administra- 
tors, to  award  execution  for  the  money  and  tobacco  therein 
mentioned,  with  interest  thereon  from  the  date  of  the  Ixmd, 
till  payment,  and  costs ;  provided  the  obligors,  their  executors 
or  administrators,  or  such  of  them  against  whom  execution  is 
awarded,  have  ten  days*  previous  notice  of  such  motion. 

In  this  case,  the  condition  of  the  bond  recited  k  Jim  f ados 
against  William  B.  Alexander  and  Richard  B.  Alexander,  but 
was  levied  on  the  property  of  William  B.  Alexander  only.  The 
bond  was  executed  by  William  B.  Alexander,  and  his  sureties. 
The  notice  of  the  motion  to  award  execution  on  this  bond,  was 
addressed  to  the  obligors,  and  imported  that  the  motion  was 
to  award  execution  on  their  forthcoming  bond,  bearing  date, 
fcc,  and  taken  by  virtue  of  a  writ  offierifaciaa  issued.  Sec  **in 
my  name,  against  William  B.  Alexander,  &c.** 

On  the  motion,  the  forthcoming  bond,  and  the  execution  on 
which  it  was  taken,  were  shown  to  the  Court;  and  the  pro- 
ceedings were  regular  in  all  respects,  except  that  the  notice 
stated  the  bond  to  be  taken  by  virtue  of  a  writ  of  fieri  JfadoMy 
issued  against  William  B.  Alexander,  whereas  it  was  m  fact 
issued  against- William  B.  Alexander  and  Richard  B.Alexan- 
der. It  wab  admitted,  that  this  was  the  execution  on  which 
the  forthcoming  bond  was  taken,  and  the  only  execution  in 
which'the  said  William  B.  Alexander  was  a  party. 

The  counsel  for  the  defendants  took  exceptions  to  the  notice, 
but  the  Court  gave  judgment  on  the  motion;  which  judgment 
is  brought  before  this  Court  by  a  writ  of  error. 

The  Act  of  Assembly  prescribes,  that  the  forthcoming  bond 
shall  recite  the  material  parts  of  the  execution  on  which  it 
is  taken,  but  Ogives  no  other  direction  respecthig  the  notice, 
than  that  it  shall  be  served  ten  days  before  the  motion.  Its 
sole  purpose  is  to  inform  the  party  that  the  motion  is  to  be 
made,  thereby  enabling  him  to  show  that  the  money  has  been 
paid ;  or,  that  for  any  other  reasons,  execution  ought  not  to  be 
avarded.  If  it  gives  him  the  information,  which  enables  him 
to  do  this,  it  effects  all  the  substantial  purposes  of  justice.  A 
false  recital  of  the  execution,  would  be  fatal,  because  it  might 
mislead  the  obligor;  but  in  this  case,  the  execution  wa«  against 
William  B.  Alexander,  though  not  against  him  alone.  He 
could  not  mistake  the  case  in  which  the  motion  was  to  be 
made,  because,  it  is  admitted,  that  this  was  Ihe  execution  on 
which  the  bond  was  taken,  >nd  the  only  execution  in  which  the 
said  William  B.  Alexander  was  a  party. 

After  judgment  has  been  rendered,  an  execution  issued  there- 
on and  levied,  the  property  restored  to  tha  debtor,  on  his  bond 
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to  produce  it  on  the  day  of  sale,  and  his  failure  to  do  so,  we  do 
not  think  that  niee  and  technical  objections  to  .the  notice,  where' 
every  puroose  of  substantial  justice  is  effected,  ought  to  be  fa- 
voured. The  law  only  requires  notice,  and  where  the  notice  is 
sufficiently  explicit,  to  render  mistake  impossible,  we  think  it 
justifies  the  award  of  execution;        „ 

The  judgment  is  affirmed,  with  c6sts  ind  damages,  at  the 
rslte  of  six  pet  centum  per  annum . 
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Richard  Biddle,  Administrator  Sec  of  John  Wilkins  v«. 
James  C.  Wilkins. 

The  plaintifT,  as  administrator  of  W.,  faad  brought  a  atut  in  the  District 
Court  of  the  United  States,  for  the  Western  District  of  Pennsyhania,  and 
recovered  a  judgment ;  and  upon  this  judgment,  he  imtituted  a  suit  in 
the  District  Court  of  the  United  States,  of  the  state  oT  Mississippi,  against 
the  defendant  in  the  original  suit.  The  defendant  pleaded,  that,  by  the 
Orphans'  Court  of  Adams  county,  in  the  state  of  Misaissippi,  where  the 
defendant  resided,  he  had  been  appointed  the  administrator  of  W.,  and 
had  continued  to  act  in  that  capacity.  Held,  that  the  debt  due  upon  the 
judgment  obtained  in  Pennsylvania,  by  the  plaintiff,  as  administrator  of 
W.,  was  due  to  him  in  his  personal  capacity,  and  it  was  immaterial  whe- 
ther the  defendant  was  or  was  not  administrator  of  W.,  in  the  state  ot 
Missismppi.  That  would  not,  in  any  manner,  affect  the  riglits  of  the 
plajnttff ;  and  the  plea  tenders  an  immaterial  issue,  and  is  bad  on  demur- 
rer. {691} 

Where  the  Court  in  which  judgment  is  rendered,  has  not  jurisdiction  over 
the  subject  matter  of  the  siut,  or  where  the  judgment  upon  whidi  suit  is 
brought,  is  absolutely  vend,  this  mav  be  pleaded  in  bar  i  or  may,  in  some 
cases,  befifiven  in  evidence,  under  the  general  issue,  in  an  action  brought 
upon  the  judgment.  {G91{ 

The  funeral  nile  is,  tliat  there  can  be  no  averment  in  pleading  against  the 
vaudity  of  a  record,  though  there  may  be  against  its  operation  (  and  it 
is  upon  this  ground,  that  no  matter  of  defence  can  be  pleaded  in  audi 
case,  to  a  su(t  on  a  judmnent  which  existed  anterior -to  the  iudgment. 
|692| 

It  has  become  a  settled  practice  in  declaring  in  an  action  upon  a  judgment, 
not,  as  formerly,  to  set  out  in  the  declaration  the  whole  of  the  proceed- 
ings in  the  ori^nal  suit,  but  only  to  allege  generally,  that  the  plaiiitiflT,  by 
the  consideration  and  judment  of  that  Court,  recovered  the  sum  men- 
tioned therein,  the  original  cause  of  action  having  passed  in  rem  judica- 
tarn.  {692} 

In  an  action  upon  a  judgment  recovered  in  fiivoor  of  an  administrator,  the 
plaintiff  is  not  bound  to  make  a  profert  of  the  letters  of  administration. 
That  it  is  not  necessary  in  actions  upon  such  judgments^  that  the  plain- 
tiff name  himself  as  administrator,  follows,  from  faks  not  being  bound  to 
make  profert  of  the  letters  of  administration  {  and  when  he  does  so  name 
Himself,  it  may  be  rejected  as  surplusage.   {692{ 

After  judgment  recovered  in  a  suit  by  an  administrator,  the  debt  is  due  to 
the  pUintiff  in  his  personal  capacity,  and  he  may  declare  that  the  debt  ia 
due  to  himself.  {693} 

ERROR  to  the  District  Court  of  the  United  States,  for  th^ 
Mississippi  district. 

This  was  an  action  of  debt  brought  in  the  Court  below,  upon 
a  judgment  obtained  by  the  plaintiff  as  administrator  against 
the  defendant,  in  the  District  Court  of  the  United  States  for 
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the  irestern  district  of  Pennsylvania.  The  declaration  was  in 
the  common  form,  averring  the  recovery  by  plaintiff  as  admin- 
istrator, he 

The  defendantpleaded  three  pleas  in  bar.  1.  Ne  ungues  ad- 
ministrator. 2.  That  in  January  i817.  in  the  Orphans'  Court 
of  the  county  of  Adams,  in  the  state  of  Mississippi,  the  defend- 
ant was  duly  appointed  sole  administrator,  and  tias  continue 
to^actin  that  capacity.  3.  That  the  judgment  was  obtained  per 
fraudem.  The  plainjifr replied  to  the  third  plea,  on  which  issue 
was  Joined;  and  demurred  specially  to  thq  first  and  second,  as- 
signmg  as  causes  of  demurrer,  1.  The  said  pleas  set  up  mat- 
ter which,  if  true,  existed  anterior  to  the  juogment  on  which 
the  suit  was  brought;  and  might  have  been  urged,  if  effectual  at 
iJl,  against  the  original  recovery.  2.  The  said  matters  should 
have  been  pleaded  m  abatement,  and  not  in  bar.  3.  They  con- 
tain averments  against  the  record.  4.  That  the  matters  there- 
in contained  arc  immaterial,  and  could  not  be  set"  up  after 
judgment,  to  avoid  its  effect,  in  the  state  from  which  the  record 
came.  5.  They  are  in  other  respects  uncertain,  informal,  and  in- 
sufficient. 

Joinder  in  demurrer.  The  judgment  of  the  District  Court 
was  in  favour  of  the  defendant,  sustaining  both  pleas  as  suf- 
ficient. 

Mr.  Coze, for  the  plaintiff  in  error,  contended. 

1.  The  first  plea  is  clearly  defective.  The  plaintiff  in  his  re- 
presentative character,  had  sued  in  the  state  of  Pennsylvania, 
and  recovered  a  judgi^ent.  In  this  subsequent  action  brought 
upon  that  judgment,  the  demand  is  a  personal  one.  He  need 
not  name  himself  administrator,  but  may  sue  and  recover  in  his 
own  name.  JL  Ray.  1215.  Doug.  4.  2  T.  R.  126.  2  PhiL  an  Ev. 
290.  He  need  not  make  profert  of  the  letters  of  administration, 
and  in  this  case  no  such  profert  is  in  fact  made.  Even  in  action 
for  an  escape  out  of  execution,  on  a  judgment  obtained  as  ad- 
ministrator, he  need  not  style  himself  administrator,  nor  make 
profert.  Hohart^  38. 

In  such  cases,  if  he  do  sue  in  the  second  action  in  his  repre- 
sentative character,  and  so  designate  himself,  it  will  be  held 
mere  surplusage,  and  can  in  no  degree  vary  the  relative  rights 
of  the  parties.  1  Fe>.  119.  16  Mass.  71.  lb.  533.  It  would  be 
a  bad  plea,  that  plaintiff  had  not  been  appointed  administrator 
in  the  state  where  the  second  action  is  brought,  16  Mass.  533, 
for  in  such  case,  his  right  to  sue  is  derived  from  the  judgment 
which  he  has  obtaine4^and  is  wholly  independent  of  the  letter 
jof  administration.  9  €ranchj  151: 

^  The  judgment  obtained  in  the  District  Court  of  Pennsylva- 
nia, is  conclusive  evidence  of  the  representative  character  of 
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t|he  plaiotiS^  aft  well  as  of  the  amount  of  the  debt  At  common 
law,  in  an  acdon  of  debt  on  the  judgment,  or  in  $drtfadaSy  the 
defendant  can  plead  nothing  which  existed  anterior  to  the  ori- 
ginal Judgment,  or  might  have  been  pleaded  in  bar  to  the  ori-« 
nnal  recoverjr.  1  ChU.  on  PI  d5a  8  Johm.  77.^  JL  Ray.  853. 
Cro.EKz.  283.  6  Com.  Dig.  306-7.  Tit.  Pkad.  2  A  1.  A  judg- 
nient  obtained  in  one  of  the  Courts  of  the  Ujilon,  has  the  same 
Talidity  in  other  Federal  Courts,  as  a  jud^ent  in  a  state  Court 
has  at  common  law,  within  the  same  jurisdiction,  or  as  it  pos- 
sesses under  the  Constitution  and  laws  of  the  United  States,  in 
a  sister  sute.  Montford  vs.  Hunt,  3  Wuh.  C.  (X  Rep.  28.  Bry- 
ant vs.  Hunter  et  al.  A.  48. 

The  true  test  bjr  which  the  Talidity 'of  the  plea  is  to  be  set- 
tied,  is  to  ascertam  whether  it  would  have  b^n  held  good  in 
an  action  brought  on  the  judgment,  in  the  same  Court  where 
the  judgment  was  had.  The  cases  already  cited,  are  decisire  of 
that' question. 

2rf  The  second  plea  is  open  to  the  same  objeetions  which  ex- 
ist agfainst  the  first,  and  is  otherwise  informal  and  defective.  It 
is  argumentative;  the  mere  fact  that  he  was  appointed  ad- 
ministriEitor  of  James  C  Wilkins  by  the  Orphans'  Court  in 
Adams  county^  furnishes  no  exemption  from  suit.  It  leaves  the 
whole  substance  of  the  defence  set  uj),  to  be  made  out  by  infer- 
ence and  ar^ment,  to  wit ;  that  plaintiff  was  not  such  admin- 
istrator; which  however,  is  only  mus  inferentially  denied. 

This,  if  substantially  a  defence,  should  have  been  pleaded  to 
the  original  action ;  and  therefore  cannot  avail,  the  party  in  the 
present  sti^  of  the  proceedings.  Even  if  treated  now  as  a  plea 
to  the  origmal  demand,  it  is  essentially  defective,  inasmuch  as 
it  does  not  aver  that  the  defendant  had  obtained  lettet^  of  ad- 
ministration, prior  to  the  institution  of^the  suit  in  Pennsylvania. 
It  would  be  a  monstrous  doctrine  to  introduce,  that  a  party  af- 
ter a  suit  has  been  instituted  against  him  in  one  jurisdiction, 
may  defeat  all  the  beneficial  results,  of  a  judgment,  by  obtain- ' 
ing  letters  of  administration  in  another  state. 

3.  The  first  plea^  which  in  terms  traverses  the  fact  that  pUdn- 
tiff  is  administrator,and  thesecond,  which  argumentatively  rests 
upon  the  sair  e  ground,  are  botfi  bad  as  pleas  in  bar.  In  the  case 
of  C])iildress  V8.  Emory  et  al.  8  Whttd.  642,  this  Cohrt  recog- 
nised the  doctrine  that  the  objection  that  plaintiffs  were  not 
executors,  must  be  taken  advantage  of  bv  plea  in  abatement. 
Mr.  Bfddyriijj^jmd  Mt.  Jones  for  defendant- 
It  will  be  admitted,  that  the  first  plea  is  defective,  and  no  ef- 
fort will  be  made  to  sustain  the  judgment  of  the  District  Court 
in  refereno^  toTthat, 
The  iec^md  plea  is  however  considered  as  furnishing  a  valid 
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defence^  and  its  character  and  effects  ha^e  been  wholly  misap- 

Srehended  by  the  adverse  counsel.  The  demurrer  admits  that 
efendant  was  the  sole  administrator  of  WUkins^from  1817,  till 
the  institution  of  this  suit.  Under  the  testamentary  system  %i 
Mississippi,  where  he  resided,  a  debt  due  to  the  deceased  is  as- 
sets in  the  hands  of  the  idministraton  ^nd  b  Included  in  the  in- 
Tentory,  as  so  much  money.  The  plaintiff  su^d  as  administra- 
tor, and  defendant  was  at  the  time  adminiatraior  within  the  ju- 
tisdicttoti  in  which  the  action  was  instituted*  Ever^  cause  of 
action  existing  there,  was  necessarily  embraced  in  the  powers 
of  the  ptrty^  who  was  atone  recognised  there  as  the  personal  re- 
presentative of  the  deceased.  He  was  bound  there  to  account 
for  it — and  lodistribute  it.  He  was  prohibited  by  law  from  send- 
ing the  assets  out  of  the  state.  He  could  not  legally  pay  any 
debt  without  the  sanction  of  the  Court,  That  which  he  is  pro- 
hibited from  doing  directly,  he  will  not  be  compeJIed  to  do  in- 
directly. If  sued  by  crediiom,  and  distributees,  upon  his  offi- 
tial  bond,  he  must  be  responsible  to  them  for  the  whole  amount 
ef*the  inventory;  and  he  cannot  be  disUiarg^d  by  showings  pay- 
ment to  platntiHl 

There  is  no  such  thing  as  an  auxiliary  administration*  9  Masw, 
555-  E^ch  admioistratoris  independent  of  the  author ;  each  de- 
rives his  power  from  a  competent  authority,  and  each  is  inde^ 
pendent  of  the  other  within  his  own  sphere.  The  residence  of 
the  deceased >  may  determine  the  rule  of  distribution,  and  the 
relative  rights  of  those  entitled  to  the  estate ;  but  the  conces- 
sion that  final  distribution  is  to  be  made  according  to  the  law 
of  Pennsylvania,  though  the  record  is  wholly  silent  as  to  the 
place  of  his  residence,  leaves  the  question  before  the  Court  en- 
tirely open. 

But  the  Courts  in  Pennsylvania  have  no  jurisdiction  over  the 
defendant*  }ic  derives  his  power  from  the  Mississippi  Court 
To  itf  and  to  it  alone  is  he  responsible*  He  cannot  be  cited  to 
account,  or  to  pay  over  to  creditors,  or  distributees  there — all 
this  is  to  be  done  in  Mississippi. 

This  debt,  therefore,  which  the  defendant  is  answerable  for 
tn  his  own  state,  and  in  the  manner  prescribed  by  the  local 
taw,  cann6t  be  assets  in  the  hand  of  the  Pennsylvania  adminis- 
trator. 

The  objection  of  the  plainUff  that  these  matters  existed  anteri- 
or to  the  first  judgment,  and  should  have  been  pleaded  in  bar  to 
the  first  action,  is  inapplicable.  It  is  admittea  that  the  record 
is  conclusive,  upon  all  the  matters  which  the  judgment  profes- 
ses to  decide.  But  if  the  Pennsylvania  Court  had  no  cogni- 
sance of  the  subject  matter,  if  it  belonged  exclusively  to  an- 
•ther  tribttnalp— if  the  alleged  debt  or  claim,  was  excluMvely 

Vov.  I.  4  S 
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^vithin  the  jurisdiction  of  the  Orphans*  Court  of  Mississippi,  or 
if  defendant  acte^  in  such  a  capacity,  that  fto  Court  of  common 
law  jurisdiction  could  decide  between  the  parties  upon  the  sub- 
ject matter  of  controversy,  then  the  question  presented  is  one 
of  jurisdiction,  and  it  is  well  settled  that  a  Court,  when  called 
Upon  to  enforce  the  judgment  of  another  tribunal,  may  exa- 
mine into  and  decide  upon  the  question  of  jurisdiction.  4 
Cranch,  269. 

The  District  Court  of  Pennsylvania  has  admiralty  jurisdic- 
tion ;  if  this  suit  was  brought  on  an  admiralty  decree,  or  on  a 
stipulation,  or  pn  a  bond  to  tS.e  marshal,  and  it  slvwild  appear 
on  the  record,  that  the  admiralty  had  no  jurisdiction  over  the 
original  cause  of  action,  set  forth  in  the  libel,  the  objection 
might  be  urged  any  where,  and  at  any  time.  The  whole  pro- 
ceedings would  be  a  nullity.  S  Cranchj  331- 

So  if  the  objection  on  this  ground  app^^^^red  incidentally,  the 
effect  would  be  the  same.  In  tbi»  case  then,  the  plea  discloses 
at.case  beyond  the  properjurisdiction  of  the  Courf^in  Pennsyl- 
vania, and  this  we  are  permitted  to  do  with  efiect. 

It  is  said  these  matters  should  have  beea  pleaded  in  abate- 
ment, and  not  in  bar.  Pleas  in  abatement  are  such  as  go  to 
the  place  where  suit  is  brought,  to  any  personal  privilege  of 
defendant,  or  to  the  fond  or  species  of  action.  It  the  party 
fails  to  plead  in  abatement,  it  is  a  submission  to>  the  process^  and 
acbnits  the  jurisdiction,  so  far  as  that  he  is  rightfully  before  the 
Court.  But  if  the  plaintiff  cannot  sue  any  where,  if  his  cause  of 
action  is  not  cognizable  in  the  Court  whei^  he  sues,  even  ex- 
press consent  cannot  give  jurisdiction*  The  obj^cdo«i  is  &tai» 
and  wherever  it  is  shown  to  exist 

Mr.  Ju^ce  Thompson  delivered  the  opinion  of  Ihe  Court— 

This  case  comes  up  from  the  District .  Court  of  the  United 
States,  for  the  Mississippi  district^  upon  s:  writ  of  error. 

The  action,  in  the  Court  below,  was  founded  upon  a  judg- 
ment ob]:abed  in  the  District  Court  of  the  Unit^  States  for 
the  western  district  of  Pennsylvania,  in  the  term,  of  Ottober; 
in  th&  year  1823,  for  t^e  sum  of  S%96T  dollars  aod  34  cents^ 
The  declaration  is  in  the  usual  form  o£  an. action  Of  debt  on  a 
judgment 

The  defendant  pleads  in  bar— 1.  That  the  plaintiff  is  not,  and 
never  was,  admimstrator  of  John  Wilkins,  deceased.-  2. 'That 
at'.the  January  Term,  in  the  year  18ir,  of  the  Orphans'  Court 
for  the  county  of  Adams,  and  state,  (then  territory,}  of 'Missis- 
sippi, he,  the  defendant,  was  duly  appointed  sole  administrator 
of  John  Wilkins,  deceased,  and  entered  into  bond  with  security, 
and  took  the  cath  prescribed  in  such  case,  according  to  tb^  ata- 
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late  in  sncb  case  made  and  provided;  and  that  he  took  u^n  him- 
self the  duty  and  office  of  administrator,  and  has  continued  to 
act  as  such,  administrator  ever  since.  3.  That  the  judgment  in 
the  declaration  mentioned,  was  obtained  by  fraud.. 

To  the  two  first  pleas  a  special  demurrer  was  interposed,  and 
issue  to  the  country  taken  upon  the  third,  and  judgment  ren- 
dered for  the  defendant,  upon  the  demurrer;  to  reverse  which, 
the  present  writ  of  error  has  been  brought 

The  first  plea  of  ne  ungues  adhdnistralor^  has  been  abandoned, 
as  altogether  untenable;  and  the  counsel  on  the  part  of  the  de- 
fendant in  error,  have  rested  their  argument  entirely  on  the 
validity  of  the  second  plea;  and  have  treated  this  as  a  plea  in\ 
bar  to  the  jurisdiction  of  the  Court,  in  which  the  jua^ent 
was  rendered.  It  is  a  little  difficult  to  discover  what  is  the 
true  character  of  this  plea.  It  can,  in  substance,  amount  to  no- 
thing more  than  an  allegation  that  the  plaintiff  was  not  the 
lawml  administrator  of  John  Wllkins.  And  in  that  respect,  iai 
but  a  repetition  of  the  same  matter  set  up  in  the  &st  plea^  and 
that  too,  in  a  more  exceptionable  form.  For,'  the  conclusion- 
is  drawn  argumentatively  from  the  fact  set  up  in  the  plea,  that 
he,  the  defendant,  was  duly  appointed  sole  administrator  of 
John  Wilkins,  in  the  Orphans'  Court  of  the  county  of  Adams 
in  the  state  of  Mississippi;  and  thence  to  infer,  that  the  plain- 
tiff^  could  not  be  the  lawful  administrator  in  Pennsylvania. 
Such  a  plea  will  not  stand  the  testx)f  a  special  demurrer.  If 
it  was  intended  by  this  plea,  to  set  up  that  the  defendant  was. 
the  first,  and  only  righttul^ministrator  of  John  Wilkins,  and 
that  the  debt  d  e  from  hin^  thereby  became  assets  in  his  hands ; 
the'  plea  is  defettive^  in  npt  alleging  when  administration  was 
granted  to  thA*  plaintifP.  The  declaration  alleges,  that  John 
Wilkins  died  a  citizen  c^f  Pennsylvania ;  and  from  an^  thing 
that  appears  to  the  contrary,  administration  might  have  been 
granted  to  the  plaintiff^  before  it  was  to  the  defendant 

Thedmple  fact,  that  administration  had  been  granted  to  the 
defendant  m  Mississippi,  would  not  rsdse  any  question  with  re- 
spect to  the  jurisdiction  of  the  Court;  and  if  it  furnished  any 
matter  of  defence  on  the  merits,  against  the  recovery,  oh  the  ' 
ground  that  it  was  taking  out  of  his  hands  assets,  the  admi- 
nistration of  which  belonged  to  him,  it  should  have  been  set  up 
in  the  original  action.  Nothing  appears  to  invalidate  the  judg- 
ment upon  which  the  present  action  is  founded.  The  cause  of 
action  does  not  appear,  and  we  cannot  say  that  the  subject  mat- 
ter was  not  wit&in  the  jurisdiction  of  the  Court,  when  it  ^vas 
rendered;  or  that  there  was  any  disability  in  the  plaintiif,  to  . 
sue  in  that  Court;  or  that  the  judgment  was  void  for  any  cause 
whatever.    When  the  Court  in  which  the  judgment  is  render- 
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ed  bts  not  jttiisdictum  orer  the  subiect  matter  of  the  tuity  or 
when  the  judgment  is  f.bsolute1y  void,  this  maj  be  pleaded  in 
bar,  or  may  in  some  cases  be  given  in  evidence  unoer  the  ge« 
neral  issue.  But  the  general  rule  is,  that  there  ctn  be  no  aver- 
ment in  pleadini^  against  the  validitjr  of  a  record,  though  there 
may  be  against  its  operation.  And  it  is  upon  this  ground,  that 
no  matter  of  defence  can  be  pleaded  in  such  case,  which  ex- 
isted anterior  to  the  judgment.  (CkUtv  Pkad.  481*}  Hence,  it 
has  become  a  settled  practice  in  declaring,  in  an  action  upon  ' 
a  judgment,  not,  (as  formerly,)  to  set  out  m  the  delaration  the 
whole  of  the  proceedings  in  the  former  suit;  but  only  to  allege 
generally^  that  the  plaintiff,  by  the  consideration  and  judnnent 
of  that  &>urt,  recovered  the  sum  mentioned  therein.  (CMUy^ 
354.) 

The  original  cause  of  action  having  passed,  in  tem^judieatamf 
how  far  the  circumstance,  that  the  defendant  had  taken  out 
ktters  of  administration  in  Missusippi,  would  have  availed  as 
a  defence  against  a  recovery  of  the  original  judgment,  cannot 
now  be  inquired  into.  It  should  have  b^  set  up  in  the  fonner 
suit.  But  if  the  first  administrator  acquired  a  right  to  this  debt 
as  asseu,  and  that  matter  was  now  open  to  inquiry,  there  is  no- 
thing^ appearing  on  this  record,  to  show  that  the  defendant  had 
acquired  any  such  priority.  When  letters  of  administration 
.were  taken  out  by  the  plaintiff,  does  not  aj^iear;  nor  was  he 
boiind  to  show  that  in  hia  declaration.  He  was  not  bound  to 
jQiake  profert  of  tiie  Ic^jtters  of  administration.  This  was  so 
decided  in  the  case,6f  Crawford,  administrator  of  Harmve 
vi.  Whitall  (Am^..  V**^  a.)  It  was  an  action  of  Melniahia 
tiMmjfimpnt^  upon  a  judgment  recovered  by  the  plaintiff,  a^  admin- 
istrator, against  the  defendant,  in  the  Mayor's  Court  at  Calcut- 
ta. And  the  declaration  alleged,  that  the  defendant  was  indebt- 
ed to  the  plaintiff,  as  administrator,  in  the  sum  therein  mention- 
ed, whicn  had  been  adjudged  to  him  as  administrator,  kc. 
The  defmdant  demurred  specially,  and  showed  for  cattse»  that 
there  was  no  profert  of  letters  of  administration*  But  the  Court 
said  this  was  unnecessary,  because  in  this  action,  (upon  tht 
judgment,)  the  plaintiff  had  no  occasion  to  describe  himself  as 
administrator.  If  then  it  was  a  fact,  and  of  any  importance  in 
deciding  the  lernl  rights  of  the  parties  ii)  this  case,  that  ad- 
ndniltration  had  been  first  granted  to  the  defiendant  in  Missis- 
sippi, thatshould  have  been  alleged  in  the  plea,  and  no  objec- 
tion can  be  taken  to  the  declaration,  as  containing  the  first  ntult 


t^hat'  it  IS  not  necessary,«in  cases  like  the  present,  for  the 
plaintiff  to.  name  himself  as  administrator,  follows  as  matter 
of  course  from  his  not  being  bound  to  make  profert  of  bin  Jet- 
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tert  of  admfaitftnitioii,  and  that  when  he  doet  lo  name  himself 
it  may  be  rejected,  as  surplusage,  is  well  settled  by  numerous 
authorities.  In  the  case  ot  Bonaious  vs.  Walker,  (2  TluinBm. 
126}  it  was  objected  that  the  action  ought  to  have  been  brought 
by  the  plaintiff  as  mdmimtirairix.;  because  the  judment  on 
which  the  party  had  been  eommitled  inexecutioni  had  been  oh- 
tained  by  her  as  administratrix  of  her  husband.  But  the  Court 
said,  that  was  unnecessary,  for  the  instant  the  plaintiff  re- 
coTered  the  judgment,  it  beoimea  debt  due  ker^on  record,  and 
was  asseu  m  her  hands,  for  wh^ph  it  w^s  not  necettary  for 
her  to  declare  as  administratrix.  (See  also  Hob.  301,  Li  Ray. 
1215.)  The  case  of  Tallmadge  administrator,  fee  V9.  Chap- 
pel  and  others.  (16  Ma»i.  Rep.  71,}dedded  in  the  §upreme  Ju- 
dicial Court  or  Massachusetts,  is  very  full  ai|d  explicit  on  this 
point  The  plaitftiff  declared  as  administrator,  fee  in  debt 
.  upon  a  judgment  recovered  by  him  as  administrator,  in  a  Court 
of  Common  Pleas,  in  the  sUte  of  New-York.  The  defendant 
pleaded  in  bar,  that  the  parties  at  the  time  of  rendering  the 
judgment,  were  all  inhabitants  of  th^  state  of  New- York,  and 
that  the  plaintiff  was  appointed  administrator  in  that  state,  and 
had  not  been  so  appointed  in  Massachusetts.  To  which  plea, 
there  was  a  demurrer  and  joinder,  and  the  Court  held  the  plea 
bad.  That  the  action,  being  on  a  judgment  already  recovered 
by  the  plaintiff  it  might  have  been  brought  by  him  in  his  own 
name,  und  not  as  administrator.  For  the  debt  was  due  to  him, 
he  being  answerable  for  it  to  the  estate  of  the  intestate,  and  it 
ought  to  be  considered  as  so  brought ;  his  stvle  of  administra- 
tor, being  merely  descriptive,  and  not^essential  to  his  right  of 
recovery.  That  it  was  important  to  the  purposes  of  justice,  that 
it  should  be  so;  for  an*^administratpr  appointed  in  Massachu- 
setts could  not  mainUdn  an  action  upon  tnis  judgment,  not  be* 
ing  privy  to  it ;  nor  could  he  maintain  an  action  upon  tiie  ori- 
ginal contract,  for  the  defendants  might  plead  in  bar,  the  judg- 
ment recovered  against  them  in  New- York.  The  debt  sued  for 
is,  in  truth,  due  to  the  plaintiff;  in  his  personal  capacity,  and 
he  may  well  declare,  that  the  debt  is  due  to  himself. 

If  in  the  case  before  us,  the  judgment  is  considered  a  debt 
due  to  the  plaintiff  in  his  personal  capacity,  it  is  totally  imma- 
terial, whether  the  defendant  was  or  was  not  administrator  of 
John  Wilkins,  in  the  state  of  MississippL  That  could  not,  in 
any  manner  affisct  the  rights  of  the  plainaff.  The  plea  therefore, 
tenders  an  immaterial  issue,  and  is  bad  on  demurrer. 

In  whatever  li^ht^  therefore,  we  consider  this  plea,  whether 
as  to  the  matter  itself  set  up,  or  to  the  manner  in  which  it  is 
pleaded,  it  cannot  be  sustabed  as  a  bar  to  the  present  action. 

We  are  accordingly  of  opinion*  that  the  judgment  of  the 
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Court  below  must  be  reversed,  and  the  cause  sent  back  with 
directions  to  allow  the  defendant  to  plead  de  novo  if  he  shall 
elect  so  to  do. 

This  cause  came  on  fee,  on  consideration  whereof.  It  is  ad- 
judged and  ordered  by  this  Court,  that  the  judg:ment  of  the 
District  Court  in  this  cause  be  and  the  same  is  hereby  revers- 
ed and  annulled,  and  it  is  further  ordered  that  the  cause  be 
remanded  to  the  said  District  Court,  with  directions  to  permit 
the  defendant  to  plead  de  novOj  if  he  elect  se  to  do. 


AND  OF  YOLXJIlfi  1. 
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ABANDONMENT  UNDER  A  POLICY  OF  INSURANCE. 

The  right  to  eompentttion  from  Spun,  under  the  Florida  treaty,  held 

under  an  abandonment  made  to  the  underwriters  upon  yenels  and 

cai^goes  illegally  captured ;  paaaed  by  the  assignment  under  the  Bank. 

vupt  laws,  and  vested  in  the  assignees.  Contegya  et  al.  vs.  FoMf.  219. 

ACKNOWLEDGMENT  OF  DEEDS. 

I.  Deeds. 

3.  Feme  Covert. 

$.  Recording  of  deeds. 

ACTIONS. 

When  an  action  is  in  its  origin  instituted  in  the  name  of  A,  for  the  use  of 
B,  the  eestuy  ^  use,  is,  by  the  law  of  Maryknd,  regaitled  as  the  real 
party  to  the  suit  GaUhtr  \^  The  Ihrmefs  and  Mtehania  Bank  of 
Ueorgetown.  42. 

ADJUTANT   AND    INSPECTOR  GENERAL  OF  THE 
ARMY  OF  THE  UNITED  STATES. 
Army  of  the  United  States,  1,  5. 

ADMINISTRATOR. 

After  the  recovery  of  a  judgment  by'an  administrator,  it  b  not  necessary 
in  a  stnt  upon  the  judgment  that  he  shall  sue  as  administrator,  thi 
debt  on  the  judgment  being  due  to  him  personally ;  and  if  in  such 
suithesljall  name  himself  as  administrator,  it  will  be  surplusaire. 
BMieadm,y%,  JVilkina,^^.  *        ** 

AFFIDAVIT. 

Evidence,  ;20,  21. 

AGENT. 

It  is  believed  to  be  a  general  rule,  tliat  an  agent,  with  fimitcd  powciv, 
cannot  bmd  his  principal,  when  he  tR;nscends  his  powei-.  It  would 
"S!?**^?"®^?  *l**^*  P*'**'"  t«a»ctMig  business  wiUi  him,  on  the 
cfedit  of  his  principal,  is  bound  to  know  the  extent  of  his  authority ; 
yet.  If  the  pnncipal  has,  by  his  declaraUons  or  conduct,  authorized 
the  opinion,  tiiat  he  had  given  more  extensive  powers  ^o  his  agent, 
than  were  m  Act  given^  he  would  nat  be  permitted  to  avail  himself 
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AGENT. 

of  the  impoiitioiif  and  to  proteit  bUk^  the  dni^  of  which  hii  eoa^ 
duct  had  Muictianed.&timM4MmMdb4ldlvir&^  390* 


AGREEMENT. 

1.  Equity,  d»  4^  5. 

2.  When  property  conveyed  in  truit»  to  be  4old  at  public  auction,  had 

been  aold  by  private  contract,  and  the  propertjr  waa  afterwarda  of- 
fered for  aale  m  the  manner  preacribed  by  the  deed  of  traat,  for  the 
purpoae  of  making  a  title  to  Ih6  prirate  purehaaeri  at  whith  thne^ 
more  was  bid  for  the  same,  than  the  amount  for  which  it  had  becD 
privately  contracted  to  be  aold ;  the  purchaser,  by  private  contract, 
to  whom  poaseasion  was  delivered,  at  the  price  aafreed  on,  cannot 
allege  that  the  sale  waa  void ;  since,  whatever  may  be  the  liability  of 
the  eeaiuy  que  trud^  to  those  interested  in  the  proceeds  of  the  sale, 
for  the  amount  offered  at  the  auction « it  ia  not  an  objection,  on  the 
part  of  the  purchaser,  to  release  bun  from  hia  contract  Qrtmieafm 
Queen  dai.  14/6, 

3.  Equity,  10. 

ARBITRAMENT 

Aw&rd% 
\ftMY  OF  THE  UNITED  STATES. 

1.  The  Adjutant  and  Inspector  General  of  the  Army  of  the  United  Statei» 

was  not  entitled  to  double  nttions,  from  th^Oth  September  1818^ 
to  the  3l8t  May  1821.  Parker  vs.  the  0niied8iat».  296; 

2.  The  President  of  the  United  States,  has  a  discretionaiy  power  to  aJ- 

low  such  additional  number  of  rations^  to  officers  commanding  at  ae- 
parate  posts^  as  he  may  think  just,  having  respect  to  the  speoal  cir> 
cumstances  of  each  post  The  law  grantinj^  this  authori^,  ia  not  im- 
perative ;  and  in  the  exercise  of  his  discretion,  the  President' may  al* 
low  or  refuse  to  allow,  additional  rations^  aa  in  hia  opinion  he  naj 
deem  proper.  IbitL  296. 
i.  The  Secretary  of  War,  as  the  legitimate  or^  of  the  Preaident^  un- 
der a  general  authority  from  him,  may  ezereiae  the  power,  and  make 
the  allowance,  to  officera  having  a  separate  command.  IbUL  29r. 

4.  No  officer  is  entitled  to'  the  additional  allowance,  unless  he  be  a  com- 

mandant at  a  separate  post  i  and  then  the  claim  must  be  aanctioned 
by  the  Executive.  The  allowailce  cannot  be  made  to  more  than  one 
officer  at  the  aame  station.  Ibid»  297. 

5.  In  the  discharge  of  his  ordinary  duties,  the  Adjutant  and  Inspector  Ge- 

neral, has  no  distinct  command  ;  hb  duties  consist  in  details  of  ser- 
vice, and  not  in  active  militaiy  command.  lUd^  297. 

6.  An  officer  may  be  said  to  command  at  a  separate  post,  when  he  b  out 

of  the  reach  of  the  orders  of  the  commander  in  chief,  or  of  a  supe- 
rior officer  in  command,  in  the  neighbourhood.  He  nmst  then  issue 
the  necessary  orders  to  the  troops  under  his  command,  it  being  im- 
possible to  receive  them  from  a  superior  officer.  IbUU  297. 

7.  The  general  order  of  the  War  Department,  of  16th  March  181^  <firect> 

ing  double  rations  to  be  allowed  to  officen  commanding  miStarifdB' 
parlmtnUt  is  construed  to  relate  to  the  geographical  sections  of  coun- 
try, into  which  the  two  divisions  of  the  army  are  divided*  and  which 
were  denoimnated  *"  departments,"  and  intended  to  deaipiate  the  ex- 
tent of  actual  command  given  to  the  officer  commanding  each  do- 
partmenti  Hdocs  notroute  to  the  hw  of  the  3d  of  Mtfch  1813, 
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<<for  the  better  omnizAtioo  of  the  Gencnil  Staff  oftbe  Army."  JMd, 
297. 

ASSIGNMENT. 

1.  In  geneiBlyit  majbe  affinned,  that  mere  penonal  torti,  which  die  with 
the  party,  and  do  not  aunrWe  to  hit  perKmal  repreaenUtivcs,  are  ui- 
capable  of  pammg  by  aiaigmiienti  and  that  Teated  n^ti»  ad  rem  and 
t»i  re,  po«A>ilitie8  coup)ed  with  an  interest  and  claun,  growing  ouf 
oC  and  adhering  to  property,  may  paa»  by  assignment.  Comegyaeial. 
y,  Faete.  213. 

3.  The  law  giyes  to  the  aet  of  abandonment,  to  underwriters,  when  ac> 
cepted,  sU  the  effects  which  the  most  accurately  drawn  assignment 
would  accomptish.  ^  The  underwriter  then  stands  in  the  place  of  the 
insured,  and  beoomea  lenlly  entitled  to  all  that  can  be  recorered 
from  destruction.  JbitL  214. 

3.  It  is  dear,  that  the  right  to  compensation  for  daroagea  and  injuries,  to 

which  dtixens  of  the  United  States  were  entitled,  and  whicb,  under 
the  treaty  with  Spain,  were  to  be  the  subjects  of  compensation « pass- 
ed by  abandonment  to  the  underwriters  upon  property,  which  had 
been  seized  or  captured.  3id,2l5, 

4.  The  right  to  indemnity  Ibr  an  ui\just  capture,  on  the  sorereign ;  whe- 

ther remediable  in  his  own  Co(ut%  or  by  hi^  own  extraordinary  inter* 
posiUosi^  or  grants  upon  prmte  petitioo,  or  upon  public  n^potia* 
tion  I  is  a  right  attached  to^the  ownerahip  of  the  proper^  itseU^ 
and  passes  by  cession  to  the  account  of  the  ultimate  sufferer  i  and  ia 
afterwaida  assignable  by  the  person  to  whom  it  had  been  ceded. 
JlHd.215. 

5.  It  is  not  umrersally,  thoa|;fa  it  may  be  ordinarily*  the  test  of  a  right* 

that  it  may  be  enforced  in  a  Court  of  Justice.  Chdms  and  debts  due 
by  a  sovereign,  are  not  conunonly  capable  of  being  so  eni'orced.  It 
does  not  follow,  that  l>ecause  an  unjust  sentence  cannot  be  reversed, 
that  the  parhr  injured  has  lost  all  right  to  justice,  or  all  claim,  upon 
principles  of  public  law,  to  remuneration.  JM,  216. 

6.  Tne  rignt  to  compensation  irom  Spain,  held  under  abandonment  made 

to  underwriters,  and  accepted  by  them,  for  damages  and  iniuries^ 
and  which  were  to  be  satisfied  under  the  treaty,  by  the  United  States ; 
psssed  to  the  assignee  of  the  bankrupt,  who  hekl  such  rights  by  the 
provisions  of  the  bankrupt  Uw  of  the  United  Sute%  passed  April  4y 
1600. /6idL  219. 

ATTACHMENT. 

1.  The  defendant  hi  enor  had  sued  out  an  attachment^  under  the  kw  of 

Ifaryhmd,  agafaist  Robert  Barxy,  and  had  filed  an  account  against 
James  D.  Barry,  siud  to  have  been  assumed  by  Robert  Bany,  tllie 
plaintiff  in  error.  Robert  Barry  appeared,  gave  special  bail,  and  dis- 
charged the  attachment  TheplaantiffbcJow,  then  filed  a  declara- 
tioo  of  «<  MMfedite^vs  oswa^Mti;*' ««for  money  had  and  received,"  and 
^for  goods  soid  and  delivered,**  to  which  Robert  Batiy  pleaded  the 
general  issue.  The  parties  went  to  trial,  and  a  verdia  and  judgment 
were  rendered  for  the  defendant  in  error. 

2.  The  Court  attachea  no  importance  to  the  variance  between  the  account 

filed  when  tne  attachment  issued,  and  the  deckratioo  filed  after  the 
atuchment  was  dissolved,  by  the  entry  of  bad,  and  the  appearance 
of  the  defendant  The  defendant  having  pleaded  to  the  decfauation, 
Voju  I.  4  T 
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the  caufritQod  as  if  the  tuit  had  been  brought  in  the  utual  manner, 
and  no  reference  can  be  had  to  the  proceedings  on  the  attachmenL 
Berry  vs.  Foyka*  315. 

AWARD. 

1.  There  is  a  class  of  caseSf  upon  awards  to  be  found  in  the  books,  in 

which  arbitrators  have  been  held  to  more  than  ordinary  strictness,  in 
pursuing  the  terms  of  the  submisnon,  and  in  awardihe  upon  the  se- 
veral distinct  mattten  submitted,  upon  the  ^und  of  uiis  submisson 
being  conditional,  tto  ^uod.  But  the  rule  is  to  be  understood,  with 
ibis  qualification  \  that  m  order  to  impeach  an  award  made  in  pursu- 
ance of  a  conditional  submission,  on  the  ground  of  part  only  of  the 
matters  in  coniroveray  having  been  decided,  the  paitjr  must  dUUnd'. 
/y  show,  that  there  were  other  points  in  difference,  of  which,  express 
notice  was  given  to  the  arbitrators ;  and  that  they  neglected  to  de- 
termine them.  KarUuMM  vs.  Ferret  et  oL  227. 

2.  It  is. a  settled  rule  in  the  construction  of  awards^  that  no  intendment 

shall  be  indulged  to  overturn  an  award,  but  eveiy  intendment  shall 
be  allowed  to  uphold  it.  IbidL  228. . 

3.  If  a  submisuon  be  of  all  actions  real  and  personal,  and  th^  award  be 

onl^of  actions  personal,  the  award  is  good \  for,  it  shall  bepresum- 
ed,  no  actions  Ksl  were  dependin|f  between  the  partie8.r  /Ktf.  228. 

BANKRUPT  AND  BANKRUPTCY. 

The  right  to  compensation  from  Spain,  held  under  abandoiAnenf  made  to 
umlerwriters,  and  accepted  by  them,  for  damages  and  injuries,  which 
were  to  be  satisfied  under  tlie  trea^,  by  the  United  States «  passed 
to  the  assignees  of  the  bankrupt,  who  held  such  rights  by  the  provi- 
sions of  the  bankrupt  hw  tyf  the  United  States^  passed  April  4»  1800. 
Comegy»  etai,  vs.  Vaue.  219. 

BILLS  OF  EXCHANGE. 

1.  The  de^it  of  a  bill  in  one  bank,  to  be  transmitted  to  another,  for 

collection,  is  a  common  usafe,  of  great  nubhc  convenience,  the  effect 
of  which  is  well  undentobd  ;  and  the  duty  of  a  bank,  receiving  such 
a  bill  for  collection,  is  precisely  the  same,  whoever  mav  be  the  owner 
thereof;  and,  if  it  was  unwilling  to  undertake  the  collection  without 
precise  information  on  the  subject,  tlie  duty  ought  to  have  been  de» 
cl'med.  The  Bank  of  WaakmgiM  vs.  Tripktt  andNeak.  30. 

2.  By  failing  to  demand  payment  of  a  bill  held  for  collection,  the  bank 

woqld  make  the  bid  its  own,  and  would  become  liable  to  its  res! 
owner  for  the  amount.  JbkL  31. 
'J»  The  allowance  of  days  of  mce  for  the  payment  of  a  bill  of'exchangc, 
or  note,  is  now  univesBa%  understood  to  enter  into  eveiy  bill  or  note 
of  a  mercantile  charaeter ;  and  so,  to  foim  a  part  of  the  contract,  tliat 
the  bill  does  not  become  due  until  the  last  day  of  grace.  lAid,  31. 

4.  It '» the  usage  of -the  Bank  of  Washington,  and  of  cjther  banks  in  the 

district  of  Colninbia,  tu  demand  payment  of  a  bill  on  the  day  af^r 
the  last  day  of  grace ;  and  this  usage  has  been  sanctioned  by  tiie  de- 
cisions of  this  Couit*  .This  usage  la  equally  bindinf^  on  parties  who 
were,  not  acquainted  with- its  eadstcnoe,  but  who  have  resorted  to 
the  bulk  governed  by  sudi  usage*  to  ttiake  the  bill  negotiable.  Ibid. 
32, 

5.  The  usage  of  the  pkce  on  which  a  biD  is  drawni  or  where  payment  i^ 
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demanded^  unHbrrnly  regfulates  tlie  number  of  days  of  grace  which 
must  be  allowed.  Ibid.  34^ 

6.  The  failure  of  a  baidi:  holding  a  bill  payable  after  date  for  conection» 
to  c^ve  notice  to  the  drawer,  that  the  drawee  was  not  found  at  home, 
when  called  upon  to  accept  the  bill,  is  not  such  negligence  as  dis- 
charges the  drawer  from  his  liability.  Bnd,  35. 

r.  A  bill  of  exchange,  payable  after  date,  need  not  be  presented  for  ac- 
ceptance before  the  day  of  payment  <  but,  if  presented,  and  accept- 
ance be  refused,  it  is  dishonoured,  and  notice  must  be  given,  liie 
.  absence  from  hb  home,  of  the  drawee  of  a  bill  payable  after  date, 
when  the  holder  of  a  bill,  or  his  agent,  call  with  it  for  acceptance,  it 
not  a  refusal  to  accept ;  but  such  absence,  when  the  bill  is  due^  is  a 
refusal  to  i>ay,  and  authorizes  a  protest  i&u2.  35. 

8.  In  a  suit  instituted  by  the  holder  of  a  bill,  aninst  the  bank,  for  ne|li- 

Ssnce,  in  relation  to  demand,  cht  notice  of  non-pavroent  of  the  bill, 
e  Court,  although  required,  are  not  bound  to  declare  the  law  as 
between  the  holder  and  the  drawer.  The  bank  was  the  agent  of  the 
holder,  and  not  of  the  drawer,,  and  might,  consequently,  so  act,  aa 
to  dischai^  the  drawer,  without  becoming  liable  to  its  principal. 
Ibid,^t 

9.  A  stranger  to  the  drawer  and  endorser  of  a  non-accepted  bill  of  ex- 

change, may  intervene  mtfira  protest,  to  pay  the  same  for  the  honour 
of  an  endorser  or  drawer.  JGmig  vs.  Bayard  d  aL  262. 

10.  It  is  no  objection  to  this  intervention,  that  it  has  been  done  at  the  re*  ' 
quest  and  under  the  guarantee,  of  the  drawees  of  the  bill  i  who  had 
refused  to  accept  or  pay  the  same.  The  arrangements  made  by  the 
payer  of  the  dishonoured  bill,  with  the  drawee,  by  which  he  was  to 
be  protected  from  loss,  do  not  affect  the  liabiliw  of  the  party  to  the 
bill  for  whose  honour  it  has  been  paid.  IM,  2&. 

11.  If  At  at  the  request  of  the  drawee  of  a  bill  of  exchange,  and  under 
his  guarantee,  accept  and  pay  the  bill,  supra  protest,  tor  the  honour 
of  uie  endorser,  tiie  party  against  whom  suit  it  brought  fov  the 
amount  ,jMud  mav  avad  hintself  of  evei^'  defence  which  he  could 
have  had,  if  the  bill  had  been  paid  aupra  protest  for  the  honour  of 
the  endorser,  by  the  drawee,  and  suit  brought  fi>r  the  same.  IbU, 
262. 

12.  The  Court  confirm  the  principle  establialied  in  the  case  of  CaaHdrnt 
vs.  Paytaih  ^  Wheat,  75,  that  a  letter,  written  within  a  reaaonaUis 
time  before  or  after  the  date  of  a  bill  of  exchange,  describing  it  m 
terms  dot  to  be  mistaken,  and  promising  to  accept  it « is,  if  shown  to 
the  person  who  afterwards  takes  the  bill,  on  the  credit  of  the  letter^ 
a  virtual  acceptance,  binding  the  person  who  makes  the  ptomise^ 
SAimme^^enmehetaLra,JBaifard€iaL  283 

13.  If  the  drawees  of  a  bill  of  exchange,  who  refuse  to  honour  the  bil^ 
and  thua  deny  the  authority  of  the  drawer  to  draw  upon  theii^ 
wiere  bound  in  good  fidth  to  accept  or  pa^  the  bill  as  drawees^  thejr 
Witt  not  be  permitted  to  change  toe  relation  in  which  they  stood  to 
the  parties  on  the  bill,  by  a  wrongful  act  They  can  acquire  no  ligh^ 
as  t£e  holden  of  the  biU  p%id  aupra  protest,  if  they  were  bound  to 
honour  it  in  the  character  of  drawees.  Ibid.  285. 

14  A  bill  of  exchange  was  drawn  against  shipments  made  to  the  drawee^ 
but  no  letter  of  adnce  was  written  by  the  ship^  to  the  oonsigneea 
of  the  propc^,  and  drawees  of  the  bill,  ordering  the  proceeds  of 
the  shipment  to  be  applied  to  the  discharge  of  £e  bill  { but'direo- 
tiont  were  givw  to  iiugc  the  biUi  generaBy,  to  the  account  of  the 
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shipper  J  held  thst  the  dnweet  were  not  bound  to  aooept  or  pty  the 
bill,  in  consequence  of  the  proceeds  of  the  shipment  being  receiTcd 
by  them.  Ibid  286. 

15.  A  merchant  has  a  right,  by  the  usage  of  trsde,  to  draw  on  effects 
placed  in  the  hands  of  the  drawee,  by  shipment  i  and  the  consignee 
must  pi^  the  bills,  if  the  shtpment  placet  iiuids  in  his  hands.  IM^ 
288. 

16.  Promiseofy  notes,  passtm. 

BILLS  OF  LADING. 

1.  By  the  well  settled  principles  of  commerdallaw,  the  consignee  is  the 
authorized  agent  of  the  owner,  whoever  he  may  be,  to  receive  the 
goods;  and  by  his  endorsement  of  the  bill  of  lading  to  a  bonajidi  pur* 
chaser,  for  a  valuable  consideration,  without  notice  of  any  advefse 
intere^  the  latter  becomes,  as  against  all  the  world,  the  owner  of  the 
goods.  This  is  the  result  of  the  principle,  that  bills  of  lading  are 
transferable  by  endorsement,  and  thuis  may  pass  the  property.  Conarrf 
vs.  The  JitiitrUie  Jkiuranec  Company.  ^45 

%  Strictly  speaking,  no  person  but  the  consignee  can  by  any  endorse* 
ment  on  the  bill  of  lading  pass  the  legal  title  to  the  ^poods.  But,  if 
the  shipper  be  the  t>wner,  and  the  shipment  be  on  his  own  account 
and  risk,  although  he  may  not  pass  the  title  by  virtue  of  a  mere  en- 
dorsement of  the  bill  of  lading,  unless  be  be  the  consignee^  or  the 
goods  be  deliverable  to  his  ordert  yet,  by  an  assignment  on  the  bill 
of  lading,  or  by  a  separate  instrument,  he  can  pass  the  legal  title  to 
the  same;  and  it  will  be  |pood  against  all  persona,  except  purchasers 
for  a  valuable  consideration,  wttnout  noUce,  by  endorsement  on  the 
bin  of  lading  itsel£  3uch  an  assignment  by  the  owner,  passes  the 
leg^  title  MS«inst  his  agents  or  fiwtoiib  and  crediton^  in  finrour  of  the 
assignee.  Joid.  445* 

BONDS. 

Pleas  and  pleadmg.  8. 

BOTTOMRY  AND  RESPONDENTIA. 

See  respondentia. 

CHANCERY  AND  CHANCERY  PRACTICE. 

1.  Where  a'bill  bad  been  filed  against  a  trustee,  of  real  estate,  and,  after 

his.  death,  administration  had  been  granted  to  A)  who,  on  the  petition 
of  creditOTs,  interested  in  the  trust,  was  also  appointed  by  tlie  Court, 
the  substituted  trustee;  and  the  Court  went  on  to  decree,  that  A,  a» 
iru^eet  should  execute  certain  oonvevances;  the  decree  was  Itold  to 
be  invalid;  the  course  of  proceeding,  being  ratherto  make  the  decras 
against  A,  in  the  character  of  administrator,  because  he  claivned.  as 
administrator,  under  a  title  derived  from  the  original  trustee,  and  >Ma5 
the  person  designated  by  law,  to  represent  him;  or  that  a'atppl^ 
mental  bill,  in  the  nature  of  a  bill  of  revivor,  should  have  been  fildd 
against  the  substituted  trustee;  in  which  all  the  proceedings-MMuld 
have  been  stated,  and  he  required  to  answer  the  charges  contained 
in  the  orinnal  and  supplemental  bill.  Gremieafvu.  QvSen  d  aL  148. 

2.  A  decree  of  a  Court  or  Chanceir,  is  erroneous,  whi^h,  af^r  ordering 

certain  act  -  to  be  done,  to  enable  a  party  to  execute  certain  duties 
assigned  to  him,  dismisses  the  biU«  as  it  puts  the  cause  out  of  Courts 
and  r^eiB  the  decree  ineiTectiud:  and  it  is  no  answer  to  this  objecc 
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tipfiy  that  it  appears  by  the  reoovd,  in  the  case»  that  the  acta  ofdered 
to  be  done,  have  been  peiibrmed;  since  the  error  is  in  the  decree 
itself,  and  not  in  its  execution.  JbkL  148. 

3.  A  bill  may  be  dismissed,  where  the  pbuntiff;  when  called  upon  to  make 

proper  parties»  refuses^  or  is  guilty  of  unreasonable  delay,  in  doing 
so;  but  this  must  be  done,  on  demurrer,  plea,  or  answer,  pointing 
out  the  perMn  or  perwn^  whomi  the  defendant  innst%  .ougbt  to  be 
made  parties.  IbuL  149. 

4.  When  a  debtor  had  conveyed  to  a  trustee,  teal  estate,  to  be  sold  for 

the  benefit  of  creditors^  and  the  trustee  dying  before  the  conreyanee 
of  the  proper^  to  a  purchaser,  another  trustee  was  appointed  by  th^v 
Court,  upon  the  application  of  the  creditors,  to  execute  the  trust;  in  a 
proceeding,  relative  to  the  execution  of  tlie  trust,  and  the  convey- 
ance of  the  estate,  it  is  necessary  that  the  heirp  at  hiw,  of  the  finit 
trustee,  shall  be  parties  to  the  same,  ss  the  legal  title  to  the  estate  did 
not  pass  to  the  substituted  trustee,  by  the  appointment,  but  remained 
in  the  lend  heil^  JbitL  149. 
9.  A  Court  or  Chancery,  is  not  the  proper  tribunal  to  enforce  a  forfeit- 
ure; the  remedy  for  the  same  bemgat  law.  Iknburg  vs.  Baker.  23d. 

6.  After  an  answer  and  discoveiy,  the  nile  is,  that  a  suit  brought,  merely 

for  discoveiy,  cannot  be  revived.  The  object  is  obtained,  and  th« 
plaintiff  has  no  motive  for  reviving  it  IbitL  336. 

7.  A  bill  had  been  filed  originally  for  cbscoveiy,  and  afterwardsbecame  a 

bin  for  relief.  The  relief  prayed  for,  was  a  forfeiture;  wluch  might 
be  enforced  at  law.  Under  such  circumstances,  it  was  proper  to 
disnuss  the  bill,  so  for  ss  it  sought  for  relief  against  the  rorfeiturei 
but  the  dismission  should  have  been  without  prejudice  to  the  legal 
rights  of  the  parties,  as  an  absolute  dismission  might  be  considcKd 
as  a  decree  against  the  title  the  plaintiff  claimed,  and  which,  by  the 
bill  and  the  evidence  obtuned  under  it,  he  sought  to  establish.  JbUL 
336. 
8. 1(  in  a  ease  where  the  iom  of  a  deed  or  other  instrument,  is  made  the 
ground  for  coming  into  a  Court  of  Equity,  for  discovery  and  relief^ 
an  affidavit  of  its  loss  most  be  made  and  imnexed  to  the  bill,  and  the 
absence  of  such  affidavit  is  good  cause  of  demurrer  to  the  bill;  yet^ 
if  the  party  chawed  bv  the  bill  failed  to  demur  for  the  causey  but  an* 
swered  over  to  the  bill,  or  permitted  it  to  be  tak^  for  contesKd,  by 
defouh,  against  him;*  it  Meema,  that  the  absence  of  the  affidavit  is  net 
a  sufficient  eause  for  the  reversal  of  the  decree.  FUuUay  etaL  vu 
Hmdemd  Wife.  24^ 

9.  Where,  in  a  bill  filed  for  discoveiy  and  relief,  the  perly  relied  upon  a 

deed  said  to  have  been  lost,  but  which  had  never  been  formally  exe- 
cuted to  convey  the  rkal  estate;  and  upon  a  receipt  of  the  puicbase 
money,  binding  the  psrtv  to  convey  the  estate;  the  ptnoa  a&eged  to 
have  execoted  the  lost  deed,  and  who  gave  the  receipt,  diould  have 
been  made  a  party  to  the  proceeding;  although  he  had,  subsequent-* 
ly,  by  a  legal  and  formal  conveyance,  dulv  executed,  convevedthe 
estate  to  others;  and  thus,  so  for  s^  he  could,  divested  himsdtf  of  all 
tttk  in  the  same.  Jhid.  346. 

10.  The' decree  of  the  Circuit  Court  Erected  two  of  the  defendant%  in 
whom  was  the  legal  title  to  the  lot  of  ground  cfaumed  by  tiie  pfauntiff 
in  the  bill,  to  convey  the  same;  and  awarded  costs,  generally,  against 
all  the  defondantsi  All  the  defondants  appealed  together,  to  thit 
Court,  som.  of  whom  held  the  legal  title  to  the  lot,  and  ail  the  de> 
fendanti^  had  an  interest  in  dcfoadAng  this  title,  ■♦•^^■g  as  they  did» 
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in  the  relation  ofyeodon  and  warrantees,  and  vendees.  Aldioa^ 
the  defendants,  asainst  whom  there  is  a  decree  (or  oosU  only,  ooidd 
not  appeal  from  this  decree  for  eosU;  yet,  the  reversal  of  the  decree 
of  the  Circuit  Court  was  made  general,  aa  to  all  of  the  appeUants^  and 
the  whole  case  opened.  Ibid,  247; 

11.  Although  it  seemr  to  he  a  general  rule,  that  a  Court  of  Chanrery  wiD 
not  decree  a  specific  peirormance  of  contracts,  except  for  the  pur* 
chnse  of  lands,  or  things  which  relate  to  the  realty,  and  are  of  a  per-^ 
manent  naturei  and  that  where  contracts  are  for  chattel^  and  com- 
pensation can  he  made  in  'damages,  the  parties  may  he  left  to  their 
reniedy  at  Uw«  yet,  notwithstanding  this  .distinction  between  per- 
sonal contraets  for  ffoods,  and  contracts  for  hmds,  there  are  many 
cases  to  be  found,  where  specific  performance  of  contracts  relating  to 
personally,  have  been  enforced  m  chancery;  ami  Courts  will  mily 
weigh  with  greater  nicety*  contracts  of  thik  description,  than*  such  as 
relate  to  laiids.  The  luekania  Bank  of  JUxaniria  vs.  Louim  and 
Mafia  SeUm.  305. 

12.  Although  an  objection,  for  want  of  proper  parties,  may  be  taken  at 
the  heanng,  yet  the  objection  ought  not  to  prevail  upon  the  final 
hearing  of  an  appeal ;  exjcept  in  very  strong  cases,  and  where  the 
Court  perceivea  a  necessary  and  indi^ensable  party  is  wanting.  IkUL 
306. 

13.  AH  persons  materially  interested  in  the  subject  of  a  suit  in  chanceiy, 
ought  to  be  made  parties,  either  plaintiffs  or  defendants;  hut  this  it 
a  rule  established  tor  the  convenient  administration  of  justice,  and  is 
more  or  less  within  the  discretion  of  the  Courts  and  it  should  be  re- 
stricted to  parties  whose  interests  are  in  the  issued  and  to  be  affected 
by  the  decree. '  The  relief  glinted  will  always  be  so  modified*  as  not 
to  affect  the  interesU  of  others.  Dnd.  306. 

14.  It  is  a  well  settled  rule,  that  a  Court  ia  not  bound  to  take  notice  of 
any  interest,  acquired  in  the  aubject  matter  of  the  suit,  pending  the 
dispute.  Itid.  310. 

15.  If  a  bill  charges  a  defendant  with  notice  of  a  particular  fact,  an  an- 
swer must  be  given  without  a  special  interrogatoiy  to  the  matter. 
But,  a  defendant  is  not  bound  to  answer  an  interrM^atory,  not  war> 
ranted  by  some  matter  contained  in  a  former  part  of  the  bilL  Tkt 
Meehaniet  Bank  ofJUexandria  vs.  Lymu  383. 

16.  The  lilies  which  govern  the  practice  of  the  Circuit  Courts  in  Chan> 
eery,  have  been  prescribed  by  this  Courti  and  ought  to  be  observed 
UPDonaJdy.  SmaUey  et al  625. 

CONCEALMENT. 

Insurance,  15, 16. 

CONSIGNMENT  AND  CONSIGNEES. 

Bills  of  Lading,  1,  2. 

CONSTRUCTION  OF  STATUTES. 

1.  It  is  a  general  rule,  in  the  construction  of  public  statutes,  that  the 
word  **ma>,'*  is  to  be  construed  *'must^'*  in  all  cases  whm  the  le* 
gidature  mean  to  impose  a  positive  and  absolute  duty,  and  not  mere- 
W  to  give  a  discretionary  power.  And  in  all  cases^  the  construction 
should  be  such  as  carries  mto  effect  the  true  intent  and  meaning  of 
the  legiahitiire  in  the  enactment.  ,Mawr  H  oL  y%.  1%t  MBikam» 
Bank  of  JUaoandna.  64. 
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3.  Juiiidiedoii,  1. 

4.IiUidiMidUiidtidBi. 

&  I&tko  eoBitracti<mof  tbeBegMtiyAetqf  OliiOk«lietenn<*puK^ 
cn^'  b  muattjr  tikeii  in  its  liinitea  kni  leDM.  It  means  n  complete 
purdiMer,  or  in  other  wMdi^  a  ptircAaier  dotbed  with  a  legal  tule. 
Stteiet  Leme  VM.  Sj^ei^md  aL  S59. 

6.  Di«kiiet  of  Colombia. 

7.  CoMtractioo  of  the  Aet  of  Congren^  paaed  March  2d  1807,  end- 

tied  **  An  Act  to  eitend  the  time  for  locatbjr  Virginia  n^iliury  v»r- 
ranti^  fir  reitnniiqf  mrveya  thereon  to  the  office  of  the  Secretaiy  of 
the  I>epaiCmept  of  War»  and  -appropriatiiij^  huids  for  the  .use  of 
•chools,  in  th»TiigHiia  military  reierFation,  m  fieu  of  those  liereto- 
Ibce  appropriated.    Jbdbon  va.  Clark  d  aL  634. 

8.  The  resemtion  made  hy  the  kw  of  Viij^nia  of  1783*  ceding  to  Con- 

grem  the  territoiy  north-wett  of  the  hver  Ohio,  is  not  a  reservation 
of  the  whole  .tnct  of  country  between  the  river  Scioto  and  Little 
Hiuni.  It  if  a  reseryation  ofonly  so  much  of  it,  aa  may  be  necema 
iw  to  make  up  the  deficiency  of  ^good  lands  in  tfie  pountiy  set  apart 
nr  the  officers  and  soldiers  of  the  Vireinia  Unc^  on  the  oootinentBl 
catabiishnkent,  on  the  south-east  side  of  £eOhia  The  residue  of  the  ^ 
lands  are  ceded  to  the  United  Stately  as  a  common  fund  for  those 
atate%  who  were,  or  might  become  members  of  the  Union,  to  be  dis- 
posed of  lor  that  purpose.  Ibid.  635. 
9«  Although  the  military  rights  constituted  the  primary  chum  upon  the 
trust,  that  daam  wai^  aoooidinf^  to  the  intention  of  the  ptfties^  so  to 
be  satiafted  as  stiO  tolceep  m  Tiew  the  interests  of  the  Union,  whidi  ' 
were  also  a  ntal  object  of  the  trust.  This  wss  only  to  be  effected, 
by  prescribmg  the  time  in  which  the  lands  to  be  appropriated  bj 
these  claimant^  ahould  be  aeparated  from  the  general  masi^  so  as.to 
enablethe  government  to  apply  the  residue  to  the  general  purposes 
of  the  trust    ML  635. 

10.  If  the  right  existed  in  Congress  to  prescribe  a  time  withm  which  mi- 
litary wamnts  ahould  be  located,  the  right  to  annex  conditions  to 
its  extension,  follows  as  a  neoessaiy  conaequence.    Und.  635. 

11.  If  it  be  coneeded  that  the  proviao  in  the  Act  of  3d  l^rch  1807,  was^ 
not  intended  for  the  protection  of  siweys  which  were  in  themselves 
absolutelT  void  i  it  must  be  admitted  that  it  waa  intended  tp  protect 
thoae  which  were  defective^  and  which  might  be  avoided^  for  irrega- 
hrity.  If  this  effect  be  denied  to  the  proviso^  it  become  itseff.  a 
nulfity.    iW.  635. 

1!2.  Lands  surveyed,  are  mider  the  hw  aa  completely  withdrawn  from 
the  common  masi^  aa  landa  patented.  It  cannot  be  said  that  the  pio- 
hibition,  that  **noloeatioo  shflTbe  made  on  tracts  of  land  for  wmdi 
patents  had  previoualy  been  issued,  or  which  had  been  previously 
surveyed,**  was  intended  only  for  valid  and  regular  survq^  They 
did  not  require  legislative  aid.  The  ckuse  was  introduced  for  the 
protection  of  defective  entries  and  aurVey%  which  might  be  d^eat- 
ed  by  entries  made  in  quiet  times.    Ibid.  638. 

CONTRACTS. 

1.  Cbanceiy  and  Chanceiy  practice.  11. 

%  In  contiacU  for  the  sale  of  Und,  by  which  one  agrees  to  purchase^ 
and  the  other  to  convey,  the  undeitakings  of  the  itapective  parties 
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wn  ilws Tt  dcpMocn^  obhw  u  ^wittify  mhmmIimi  wtftnw 
n$  Bmtk  4/  CWbiwito  y.  Htgmt.  464 
3.  AlthoiichntiijaUediflfaietiomaKtolt^lbafedintlMbooki^^ 
oucrfoir»  wiwthf  the  of  wMrti  or  prmmm  of  the  mpectivc  pw- 
tict  to  tfce  ooti»ot»  aw  %i  bo  noMidopfii  ■MJo^mlinH  or  depoadent  < 


ToCit  li  ovidoBt  Ibo  MbHiCiODOi  CoQffs  Mvo  otfon^iy  nfOMPtd  the 
IrtterooartroctkwLi^bdiMf  obvkwMiy  tbaipool  Juot    . 


rooartwictioti,i»bdn|pobvkwMiy  tbamool  Juot    /ML  465. 
In  Mich  citei,  if  oithor  ^endor  or  Toiidoe  wUi  to  ooapet  Hm  other  t« 
fblBl  hit  oopltMt»  bo  moot  wtke  hb  poK^  the  agreeaot  pf«ee. 


dent,  and  cumot  ptooeed  epinit  the  other  irithovt  eetDol  perfbno- 
anoe  of  the  agreenicat  on  urn  pei^  or  a  teader  aad  vbUmbL    Mid, 


465. 

5.  An  avofmeat  of  peilbnaaaee  b  alvaja  etede  hi  the  deehMtkm  apoa 

eontincti^  contaiiitii|^  dcpendeat  —^df^kin^Tg  aad  tbtk  aDefmcat 
aiiiat  be  aupported  by  proof.    Mid,  465. 

6.  Tbetiaieftzedforthepeffibfnianoeof  aeoatiadttii^  at  hiw,  deemed 

the  eaaeaoe  of  the  oonttact,  and  if  the  teller  ia  not  ready  aad  able  ta 
perlbnn  hia  pert  of  the  agreement  on  that  day*  the  parcl^aer  aagr 
elect  to  eonader  the  ooatmct  aiaa  end.  Bot  iqai^«  wbick  from  m 
peciiBarjiiriadietion»  baaaUed  to  eianaae  into  the  caaae  cf  dehry^ 


m  completing  a  pcDchaae,  aad  to  aacettaia  bow  ftr  the  di^  aaaied 

Ok  wilL  in  ceitan  eaaeoi  cunr  the 


waa  deemed  material  by  the  paftiea»  wiU*  in  cettain  eaae%  cuiy 

7*  It  may  be  bid  down  aa  a  rakt  that,  at  kw,  to  entitle  the  Tender  to  re- 
oorer  the  purchaae  money*  be  moot  arer  in  hb  declamtioo  perfbrm- 
aaee  of  the  cootmet  on  hb  pai^  or  aa  off»  to  poffcna,  at  the  day 
apediled  for  the  petfMmaaoe.  Aad  thb  afermeiit  moot  beaualMD- 
ed  by  proof  1  uaiem  the  tender  baa  been  waired  liy  the  pnrcbaaer. 
Ibid.  467. 

a  If  before  the  penod  fixed  for  the  delvery  of  a  deed  for  badi^  the 
teadee  baa  declared  be  would  not  reoMve  it,  aad  diat  ha  iateaded 
to  abandon  the  contract,  it  may  reader  a  tender  of  the  deed  before 
tfie  inatitution  of  a  suit  unneoeamiT.  Bat  tbb  rale  can  nerer  apply« 
except  in  caaei  where  the  act  wbicb  b  conatraed  into  a  wairer,  00- 
eoTi  arvoMMe  to  the  time  for  performance.    Mid.  467. 

9.  The  taking  pomemion  of  proaerqr  by  the  vendee,  before  ooareyaacew 

b  a  circiimataac6  from  whicii  bto  be  inforred  that  be  conaideredtha 
conlract  cloaed,  bat  woukl  not  deprire  him  of  the  right  to  refinqniah 
tiie  proper^,  if  the  Tendoroould  not  make  a  title,  or  neglected  to  da  , 
a&    After  a  lehnquiahmeat  for  auch  cauaea^  the  rendee  eoold  aoa- 
tain  an  action  to  reoorer  back  the  purchaae  money  had  it  boea  paid. 

10.  Where  the  legal  tide  caaBotbaaonreyed  to  the  Tondee  by  the  rend- 
er, and  the  vendee  muatreeort  toaCourt  of  Equity  to  eatabKA  bb 
tiUe,  notwitbatandingaoonTeyanceofalltberigbtof  the  vendor  to 
him,  the  Court  will  not  compel  bim  to  piqr  the  purchaae  moaey.  It 
woukl  be  compelling  him  to  take  a  bw  auit,  ioatead  of  the  bad. 
Mid.  468. 

U.  When  00  apecific  time  for  the  payment  of  money  b  fixed  in  a  coa- 
tract  by  which  the  tame  b  to  be  paid  by  one  party  to  the  other,  m 
Judgment  of  bw,  the  aaroe  b  payable  op  demand.'   Ibid.  468. 

13.  In  an  action  upon  a  written  contract,  ^aul  to  have  been  loat  or  de- 
rtroyed,  and  not  for  deceit  and  impoaiuoni,  the  pbintiflfa  right  to  re- 
eorcr  b  meaaured  prindpany  by  the  contAict  {  and  the  aecondaiy 
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erideiiceiiiiift  prove  it  M  laid  in  the  dednvtioB.  llwcoavenation 
which-preceded  the  agreement,  focma  no  part  of  it^  nor  are  the  pro- 
poaitkma  or  repreaentationa  which  were  made  at  the  thne,  hut  not 
introduced  into  the  written  contract,  to  be  taken  mto  Tiew  m  con- 
■tnunythe  uiatmment  Haelf.  Had  the  wittten  paper  itated  to  be 
loat  or  miikid,  been  produced*  neither  partjr  could  have  been  per- 
mitted to  diow  the  party's  inducementa  to  make  it»  or  to  aobatitttte 
hia  undeiatanding  lor  the  agreement  itaelf.  If  he  was  drawn  into  it 
bv  miarepreaentation.  that  circumstance  might  furnish  him  with  a 
different  action,  but  cannot  affept  this;.  Tl^Ate  ys.  Bim^  598. 

13.  When  a  written  contract  is  to  be  proved,  not  by  itselfbut  by  parol 
testimony,  no*  vague  uncertain  recoUecdon  concerning  ita  stipuk- 
tiona^  ought  to  supply,  the  place  of  the  written  instrument  itsetf. 
The  sohetance  of  the  agreement  ought  to  be  proved  aatisfiictorily  $ 
and  if  that  cannot  be  done,  the  party  is  in  the  condition  of  ever]^ 
other  suitor  in  ■  Court,  who  makes  a  claim  whichhe  cannot  support! 
Ibid.  €00. 

14.  When  parties  reduce  their  contneti  to  writing,  the  obligations  and 
rights  of  each  are  dea^ribA  by  the  instrument  itself.  The  safety 
which  ia  expected  from  them  would  be  much  impaired,  if  they 
could  be  esmblished  upon  unknown  and  va^e  impreaaions,  made 
by  a  convenation  antecedent  to  the  reduction  of  the  agreement. 

Mkeoo. 

CORPORATION. 

▲  subaequent  Board  of  Directon  of  a  bank,  ia  to  be  ttmaidemd  aa  know- 
ing all  the  circomatancea  communiciied,  or  known  to  a  prevtooa 
Board.-  The  MMhaniimBankofJlkxandrmyn.JMtiMmdMiria 
SOon.  309. 

COURTS. 

1.  It  is,  doubtless,  within  the  province  of  a  Court^  in  the  exerdse  of  ita 
diBcretion,  to  sum  up  the  &cts  in  the  caae  to  the  jury  i  and  submit  theni, 
with  the  inferences  of  law'dediicible  therefrom,  to  the  free  judgment 
of  the  jury.  But,  care  must  1»e  taken,  in  all  such  casev  to  sepamte 
the  law  fivm  the  fiM^ta,  and  to  leave  the  hitter  in  unequivocal  terms  to 
the  jury,  aa  their  true  and  peculiar  province.  APhtmakim  Ys.  TAe 
Unitmd  huuranet  Comoany.  183. 

3.  Little  stress  ought  to.  be  laid,  upon  general  ezpreaaiona  falling  from 
Judges^  in  the  courae  of  trials.  Where  the  frctaare  not  disputed,  the 
Judge  often  sugj^ests,  in  a  strong  and  pointed  mannei^  hia  opinion  as 
t?  their  materiuity  and  importance  and  his  leadiny  opinion  of  the 
OOQoluaioa  to  which  the  fkcta  ought  to  conduct  the  jury.  This  ouirht 
not  to  be  deemed  an  intentional  withdrawal  of  the  ncli,  or  the  inlSsr- 
enoea  dedudble  therefrom,  from  the  cogmzance  of  the  junr,  but 
rather  aa  an  expression  of  opinion  addremed  to  the  discretion  or  coun- 
sel, whether  it  would  be  worth  while  to  proceed  further  in  the  cause. . 
And  the  like  expression  in  summing  up  any  cause  to  the  jui/,  must  be 
undentood  by  them  merely  as  a  strong  exposition  of  the  frets  not 
deaigned  to  ovenrule  their  verdict,  but  to  assist  them  in  formm^  it. 
And  there  b  the  less  objection  to  this  course  in  the  English  pn^cticei 
because,  if  the  summing  up  has  had  an  undue  mfluence^  the  miatake 
la  put  right  by  a  new  trial,  upon  an  application  to  the  discretion 
of  the  whole  Court  This  is  so  frmiliarly  knowiv  that  it  needs  only 
to  he  stated,  to  be  atones  admitted.  Itid,  190. 

Vol.  I.  4  U 


Digitized  by 


Google 


706  INDEX. 

COURTS. 

3.  Whtre  «Ee  defcndanMiad  referred  m  right  to  move  the  Court  to  ex- 

elude  any  part  of  t]^e  plaintiflT's  eridence,  which  he  naAt  choose  to 
demrnfle  la  nuDompetent^  and  it  ^  not  app^  from  the  bill  of  ex- 
ceptions,  that  he  dengnated  any  particular  piece  or  part  of  the  evi- 
dence as  objectionabie^  fuid  jnoveA  the  Court  to  exdude  the  whole, 
or  to  instruct  the  jury  tiiat  it  was  insufficient  to  prove  tjtie  in  the 
lessors  of  the  plaintiff  t  thb  could  not  be  done  on  the  gtoond  of  in- 
eompetencT»  unless  the  whole  was  incompftent  The  Court  is  not 
bbimd  to  do  more  than  respond  to  the  m^on.  in  the  terms  in  which 
it  b  made*  Courts  of  justice  are  not  obhged  to  modiQr  the  proposi- 
tions submitted  by'counsel,  so  as  to  make  them  fit  the  case.  fiTthqr 
do  not  fit,  that  is  enough  to  authorize  their  rtjedion.  JSAM  €i  o^  vs. 

4.  The  construction  of  words  belongs  to  the  Court,  and  the  materiality 

of  an  aheration  in  k  deed,  is  a  question  of  construction.  Steeli^i  Lef 
•tt  vs.  Bpetifftt  d  al  561. 

5.  Whether  erasures  «nd  alterations  in  a  deed  are  material  or  not,  ia  a 

question  of  law  t6  be  decided  by  the  Courts  Ibid,  560. 

6.  A  special  verdict  was  found  by  the  jury,  upon  which  Judgment  was  to 

be  entered  according  as  fhe  opinion  of  the  Court  might  be  upon  the 
construction  of.a  pertain  deed,  which  deed  was  referred  to,  and  made 
part  of  the  special  finding  of  the  jury,  but  was  not  contained  in  the 
record  thereoll  A  deed  formed  a  part  of  a  bill  of  exceptions  taken 
to  the  opinion  of  the  Court,  upon  a  motion  £6r  a  new  trials  which  bill 
of  exceptions  with  the  said  deed,  was  contained  in  Uie  record.  The 
Court  cannot  judicially  know  tliat  this  is  the  same  deed  which  is  re- 
ferred to  in  the  verdict  of  the  jury,  or  what  are  the  other  evidenceit 
of  title  connected  with  it  ACJrthur  vs.  Porl^sLeuu,  626. 

COURTS  OF  THE  SEVERAL  STATES. 

1.  If  the  Court  of  a  state  l^ul  jurisdiction  of  a  matter,  its  decision  would 

be  conclusive;  but  this  Court  cannot  yield  assent  to  the  propontion, 
^t  the^piripdietion  of  a  state  Court  cannot  be  question^  where  its 
proceedings  were  brought,  colbtJerally,.  before  the  Circuit  Court  of 
the  United  States.  Emott  d  aL  ys.  PdnoldaL  340. 

2.  Where  a  Court  has  jurisdiction,  it  has  a  ri^t  to  decide  any  question 

which  occurs  in  the  cause;  and,  whether  its  decimon  be  correct,  or 
otherwise,  its  judgment^  until  reversed,  are  regarded  as  binding  in 
every  other  Court  But  tfit  act  without  authority,  its  fudgments  and 
orders  are  regarded  as  nuWties.  They  are  not  voidable,  but  simply 
void;  and  form  no  bar  to  a  remedy  sought  in  opposition  to  them,  even 
prior  to  a  reversal.  They  constitute  no  justincationi'and  all  persons 
concerned  in  executing  such  judgments,  or  sentences,  are  consider^ 
ed,  in  law,  aa  trespassers.  IbuL  SaO. 

3.  The  jurisdiction  of  any  Court,  exercising  authority  over  a  ftubject,  may 

be  inquired  into  in  every  other  Court,  when  the  proceedings  of  tli^ 
former  are  relied  on,  and  brought  before  the  latter  by  a  party  daim.- 
ing  the  benefit  of  such  proceedings  JInd,  340. 

4.  The  jurisdiction  and  authority  of  the  Courts  of  Kentucky,  are  derived 

wholly  firom  the  statute  hw  of  the  state.  lUd,  341. 

5.  The  derk  of  Woodford  County  Court,  has  no  authority  to  alter  the 

record  of  the  acknowledgment  of  a  deed,  at  any  time  after  the  recoid 
is  made.  Ibid.  341. 

6.  A  decree  of  the  Supreme  Court  of  Ohio  ordered  that  the  patentee  of 

|i  certain  tract  of  land,  should,  within  six  mouths,  make  a  deed,  &c. 
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with  coreiifintt  of  wtfmntf  conveying  a  portm  oT^tbeland  held  urn 
der  a  patent  to  the  coqiplahiantB  in  that  luit,  and  on  the  failom  of  A 
to  make  the  paid  deed»  &o.  *'  that  then  and  in  that  cate»  the  com* 
phhiant  shall  hold*  poneM  and  enjoy  the  aaid  portion  of  land,  in  as 
roll  and  ample  a  manner,  as  if  the  same  had  been  conveyed  to  him.** 
The  dednee  of  the  Supreme  Court  of  Ohio  by  which  a  conveyance  of 
land  ia  .directed  to  be  made^  ^e  decree  being  according  to  the  hwa 
of  Ohio,  vested  in  those  to  whom  the  deed  was  ordered  to  be  made, 
•och  a  legal  title  to  the  land  to  have  been  convqred  bv  the  deed  as 
ffould  hm  been  vested  bv  a  deed  of  equal  datet  and  the  vcgiatnr 
Act  of  Ohio  appEea  as  well  to  a  title  under  sueh  a  decree,  a$  it  would 
dOb  if  the  par^  held  under  a  bona  JUe  deed  of  the  same  date  with 
the  patent  of  me  land,  and  the  decKe  gives  a  legal  title  aa  ample  aa 
a  deed.  6Veele'#  Lense  vs.  8pmeerdoi.  5^. 

7.  It  haS'been  the  unifbrni  course  of  this  Court,  with  respect  to  titles  to 

real  property,  to  applythe  same  rule  that  is  applied  bj  the  atate  tri* 
bunals  in  like  cftses.  Wating  vs.  Jaekaon  ei  u,  571. 

8.  Where  by  the  established  practice  of  Courts  in  particnkf  states^  the 

Courts  m  actions  of  ejectment  look  beyond  the  ^rant,  and  examine 
Uie  progressive  stages  of  the  title,  ftttm  its  incipient  state  until  its 
consummation  {  audi  a  practioe  will  form  the  law  of  easea  dedded 
under  the  same  in  these  states,  and  the  Supreme  Court  of  the  United 
States^  regard  those  rules  of  decision  in  casea  broughtup  from  such 
states,  provided  that  in  so  doing,  they  do  not  suffer  the  provisions  of 
any  statute  of  the  United  States  to  be  vioktted.  lUm  vs.  Borland  H 
al  664. 

COURTS  OF  THE  UNITED  STATES. 

1.  Jurisdicdon. 

2.  Practice. 

3.  The  CQUTM  of  prudence  and  duty  in  judicial  proceedings  in  the  United 

States  Courts,  when  cases  of  difHcult  distribution  as  to  power  and 
right  present  themselves,  is  to  yield  rather  than  encroach.  The  daty 
b  reciprocal,  and  will  no  doubt  be  met  in  the  spirit  of  moderation 
and  comity.  In  the  conflicts  of  power  and  opinion,  inseparable  from 
our  very  peculiar  relations,  cases  may  occur  in  which  the  mainte- 
nance of  principles,  and  the  administration  of  justice,  according  to 
its  innate  and  inseparable  attributes,  may  require  a  different  coursei 
and  when  such  cases  do  occur,  our  Courts  must  do  their  du^i  but 
until  then,  it  is  administering  lustice  in  the  spirit  of  the  Constitutibab 
to  conform  as  nearly  as  possmle  to  the  administration  of  justice  in  the 
Courts  of  the  several  states.  FuUorkn^aL  vs.  The  Bank  of  He  VhH- 
ed  States.  614, 

4.  Courts  of  the  sevtel  states, 

DEEDS. 

1.  Feme  covert^  1. 

%  If  a  deed  has  not  been  proved,  acknowledged,  and  recorded,  and  would 
therefore  be  insufficient  against  subsequent  purchasers,  without  no> 
tice;  paitiea  who  claim  under  such  deed,  have  a  right  to  come  into  a 
Court  of  Equity,  for  a  cliscovery,  upon  ^e  ground  of  notice;  and  tS 
notice  should  be  brought  home  to  subsequent  purchasers^  the  canr 
pbunants  have  a  tight  to  rebef,  by  a  decree  quieting  the  title.  /Vfu^ 
k^HoL  r%.  Bh^and  mfi.  U5. 

3-  The  privy  ezanunation  and  acknowledgmeiit  of  a  deed«  bv  %femc  €0* 
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DEEDS. 

cer^  to  Mto  pa«  her  eilmte*  etniiot  be  lMn%  |myf«d  br  pvd  tet^ 
meay.  EiUeUdaLy.  PehHidML  3^ 

4.  In  Virginia  and  Kentutky,  the  modes  oTooiiTeymnoe  by  6ne  and  com- 

mon recoTciy,  have  nerer  been  in  oornimm  me;  and  In  these  statei^ 
the  omacity  of  a/me  eoeerf  to.oonTey  her  estate  bTdeed.  is  the  crea- 
ture or  the  statute  h  v  <  and  to  make  her  deed  etTe^ualy  the  forms 
and  solemnities  prescribed  by  the  statutei^  must  be  pursued.  Jifid. 
338. 

5.  Bv  the  Vh^§^  statute  of  ir48»  **  when  any  deed  has  been  acknov- 

ledged  by  a  feme  eovertt  and  no  recoid  made  of  her  piivj  examina- 
tion, such  deed  is  not  binding  upon  the  feme  and  her  heir^."  This 
hw  Was  adopted  by  Kentucky,  #t  her  sepai«6on  from  VitginiM  ^d 
IS  understood  nerer  to  have  been  repealed.  Ibid.  339. 

6.  The' provisions  of  the  laws  of  Kentockjr,  rdative  to  the  privy  esamina- 

tion  of  a /biie  eoeeW;  in  order  to  make  a  oonveyance  or  her  estate  va- 
lid. Ibid.  339. 
r.  It isthe construction oftheAetoflSlO^thatthederksofthe County 
Court  of  Kentucky,  have  authorit^jr  to  take  acknowledgments-  and 
privy  examinations  of/bnet  eowrii^  in  aO  cases  of  deeds  made  by  them 
and  their  husbands.  Aid.  339. 

8.  What  the  ktw  requires  tobe  done»  and  appear  of  recoid,  can  only  be 

done^  and  made  to  appear  by  the  record  itaelf,  or  an  exemplificatioa 
oTit  It  is  perfeoUy  immaterial  whether  there  be  an  acknowled|[ment 
or  privy  examination  in  form,  or  not,  if  there  be  no  record  made  of 
tilie  privy  exaimnationt  lor,  by  the  ex  vnm  provisions  of  the  law,  it  in 
not  the  net  of  privy  examinatioo  only,  but  the  recording  of  the  fact, 
which  iiakes  the  dieed  effectual  to  pass  the  estate  of  a  feme  euxri. 
Ibid.  340. 

9.  A  deed  from  Baton  and  feme,  of  lands  in  tiie  state  of  Kentucky,  exe« 

cuted  to  a  third  person,  by  which  the  land  of  the/sme  was  intended 
to  be  conveyed  ror  the  purpose  of  a  re-conveyance  to  the  husband, 
and  thus  to  vest  m  him  the  estate  of  the  wife;  was  endoTMd  by  the 
clerk  of  Woodford  County  Court,  "  acknowledged  by  James  Elliott, . 
and  :8arah  G.  Elliott,  September  11th  1816,"  and  was  certified  as 
follows:— *<Attest,  J.  M'fLenney,  Jun.  Clerk.*' 
"Wcodfird  Cmmiy,  9$.  September  IVklSlS. 

**This  deed  from  James  Elliot,  and  Sarah  G.  Elliott  his  wife  to  Ben- 
janun  Elliott,  was  this  day  produced  befi»e  me,  and  acknowledged 
by  said  James  and  Sarah  to  be  their  act  and  deed,  and  the  same  it 
duhr  recorded.  John  li'Kenney^  Jun.  C.  C.  C." 

HdUl,  that  subsequent  proceedings  of  the  Court  of  Woodford  Coun- 
ty, by  which  the  defects  of  the  certificate  of  the  clerk  to  tfate  the 
^rivy  examinadcm  of  the  fane,  (which,  by  the  laws  of  Kentucky,  b 
necesiary  to  make  a  conveyance  of  the  estate  of  tifeme  eoeert  kgsl,) 
were  intended  to  be  cured  upon  evidence  that  the  priv^  examination 
was  made  by  the  clerk,  will  not  supply  the  defect,  or  give  validity  to 
the  deed.  Ibid.  340. 

10.  Whether  erasures  and  slterations  in  a  deed  are  material  or  not,'b  a 

question  fbr  the  Court  SteeU^jt  Leuee  yt.  Spmeer  ei  oL  560. 

11.  The  provisions  of  the  Uws  of  Kentuckv  relative  to  the  acknowledg<- 
ment  of  deeds.  Blkot  eialyra,  Feireol'et  aL  338. 

DEPOSITIONS. 

1.  The  authority  given  by  the  Act  of  Congress  of  S4th  September  1789, 
cha|i«  30,  to  take  depositions  of  witneasc^  in  the  absence  of  the  op- 
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{NMhe  paHf,  k  in  davogitioii  of.  tbe" fillet  of  Ifae  bwwibb  UWf  mi 
nm  ahrajt  been  coMlnicd  4taMri  and,  tbflrdbra^  it  is  nttmmrj  to 
csbiblbh,  that  »n  the  rMfQiatet  or  the  law  hsre  been  compHed  mfa^ 
befifreauchtesthiMNijiiadinWble.  BdlvB..16mfOfi€lf  ol  355 

i.  The  certificate  of  the  magifltiete  taking  the  depoiitioaa  ia  ffood  eri- 
denee  of  the  fiMta  alated  theiein,  aoM  to  entitle  the  deptiifion  tnbe 
raadtothe  juiyi  if  aUthe  neciewary  facta  are  ^eieinfllftlrntlyi^ 
olbaed.  Bid  356, 

3*  It  ihoitfci  plainly  ap|>ear,  ftom  the  eerliflcate  of  the  magiatngte^.  that  all 
the  requiaitet  ot  the  atatule  hafe  l>een  Mtf  eompliea  withi  and  no 
preamnption  will  Readmitted  to  nyply  any  defectain  the  talcingtho 
dJ^ponUon.  Urid,  356. 

DEVISE. 

1.  Thelealatcfr^eTiaedtp  hia  aon  Joaeph  Ifiden  certain  poi6oha  of  hia  e^ 
tate  in  Ne#«Totk»  anioii|f  wl^di  were  the  pieanaea  aou^t  to  be  le- 
coTdtd  in  thia  auHt  to  hun,hia1iMri^  eiecutofaand  admunatintocaibf 
ever.  Iii  like  nanoeehederiaedlobia  ton  Uedoe^hbhein  and  ae- 
iifna^  certain  other  pprtitmB  ef  hia  protnertji  and.  adds  the-ibUowinif 
daoae;  **^It  ia  qit  wm  and.I  db  order  and  araoint,  that  if  either  of  nqr 
akidaonaahonMoepait  thia  hfe  without  Inwniliaane,  hia  ahare  or  part 
ihaU  CO  tp-tfie  anrrivor.  And  in  ciee  of  both  their  deatha  witboat 
lawl^iaaoe,  Igire  all  the  property  afowphl  to  my  brother  John 
Eden»  of  Loftei^in  Cleveland  in  Torkahirep  and  my  ahfte^  Hannah 
Johnaon.  of  Whitb¥  in  Tofkabiie*  and  their  heira.**  Medoef  Eden 
fied  wiCbottt  iaancbiiaThig  doriaed:]^  eatale  to  hia  widow,  and  other 
,  detiaeea  named  in  hia  wXL  '  Accofdin|^  to  the  eatiblidited  law  of 
New*Tork,  notfkhig  named  ander  the  nherior  dcsriaeoverto  John 
Bdan  and  BannahJcliMoni  Medoef  Sden  on  the  death  of  hie  brqtber 


Joaeph  Eden  became  aeiied  of  an^eatate  in  fee  aimpleabaolute.  Wo' 

Adfcfie  pomeanon  ta^en  and  hdd  nndar  a  aheriflT^  aale»  by  virtue  of 
Jadmentaand  emeutiona  againat  Joaeph  Eden.  wilLnot;  aoooedinr 
to  tie  dedaona  of  the  pomta  of  New-Turk,  pcevent  the  opeiMibn  of 
a  deviie  by  another,  in  whom  the  title  tothe  eatatf^waaieet^  by  the 
death  of  the  deMdant  m  the  eieentiofia.  Mi.  STl. 

The  teilat^,  reaklinff  and  owAii«faal  and  perMNialeetate  in  Um  coan> 
^ef  Aknndiia,  Diatriot  of  Colombia,  by  hia  wiB  nve  *«all  hiaeatate, 
leal  and  perMmal,  tohia  wife  during  her  life,'fer  tne  uaeandpnrpoao 
drn^iw^and  educating  hia  children^**  each  child  •#  the  age  of  twen- 
ty ^one  to  be  entitled  to  an  eqoal  ppMion  of  hia  eatate,  real  and  peiaonal « 
iabjectieach,  to  a  dednctioo  of  one-tltfql  fer  the  maintenanee  of  hia 
wife.  Heraconwnendaluawifetoaellthenegroeaforatermqfyean, 
and  directa  **an  appndaementf  onljr  of  **hia  eatate"  ahaO  he  made, 
thatnoaaleof  tefernltureahallbenindeiandthenalatta  "thathe  ia 
indebted  to  no  one,'  and  propbaea  to  continoe  aa^**  ttiat  be  ia  aiire^ 
forhiab^^other.fer  wbi^  he  haldaadeed  of  tniit  on  hia  property, 
auftcient,  he  hope%  to  pay*  the  aame,  and  diraotr  that  hia  .^eatato 


aball  not  b^  aold  to  pay  theae  dthtM^  antU •the. property  aoArided 
I  hii  «*eatnre  moat  be  ohargell  with  any  dcAden- 


hopea»lopay 
9ldto  p 
aballbeaoid,«'whenl 

cy,  and  ^reeta  tbtX  hb  exeoutora  4iall  not  give  aecoritr,  aa  baa  own , 
ealalachd^iotreqaiieit'*    Ihiawiadeea'notoharg^ttierealertato 
of  the  teatator  mlh  hiadebm.  UhdhariliiJl  va^  UbMaft€let  58& 
The  weed  <«e8tata^  b  aniBeien^  compfehennve  to  embmce  propefw 
ty  of  ereiy  deacription,  and  will  charge  Unda  with  debt%  If  and  with 
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DEVISE. 

oilier  WiKiltwfaicbmdicKte  an  intendmi  to  chufet^  btitifuied 
•IbDOt  wiUioiitfuch  intent,  tbej  Witt  not  hare  tuchopcmk^  Ibii, 
589. 

DISTRICT  OFXX)LUMBIA. 


oThnds  by  ''fei^ignen,"  it  an  enabfing  aot{  and  appliea  to  tfaow 
ooljr  who  could  not  take  land*  wlthottt  the  profiiiona  of  tliathw.  It 
enablea  a*<ibreigner'*  to  take  in  the  aame  manner  aa  if  he  weie  a  ci- 
tis^n.  IS^mEU  vs.  Sprati.  349. 
3.  A  foreigner  who  beoomea  a  cHi^n^  is  no  longer  a  Ibrdgncr,'  within 
the  view  of  the  Act  llittStf/JEcr^nwvftasetfJbt^Teotinbinaaaciti* 
sen,  not  bj  yirtue  of  the  Act  of  the  legtslature  of  Maiyhnd^  but  he- 
cauae  ofbis  acq«uring  the  rights  of  citiaenship.  IbU.  349. 

3.  Land  in  the  county  of  Washington,  and  disCHct  of  Cohimbia,  porehaa- 

ed  by  a  foreigner,  before  naturaliaafion,  waa  held  by  him  under  the 
law  of  flafyliiiid,  and  might  be  transmitted  to  the  relations  of  the  pur- 
chasers, who  were  foreigners ;  ind  the  capacity  so  to  transmit  those 
lands,'  b  given  abaoluteh^^  by  thu  Ac^  and  is  not  affected  by  hia  be- 
comiiw  a  dtiaen  \  but  passes  to  bis  heirs  and  rclationi^  preciaely  as  if 
he  had  remained  a  foreiffner.  IbtiL  349. 

4.  The  Supreme  Court  of  the  United  States  lias  Jurisdiction  of  appeals 

from  the  Orphans'  Court,  through  the  Circuit  Court  for  the  county 
of  Washington,  by  virtue  Of  the  Act  of  Congress  of  Febiuaiy  13, 1801 1 
and  by  the  Act  of  Congrem  subsequently  passed,  the  matter  in  dia* 
pQte»  ezclusivieof  ciostsb  mqst  exceed  the  value  of  $  1000  in  order  to 
entitle  the  party  to  an  appeal  iVtcMb.sfdLva./r<N^i^  565.  - 

EQUITY. 

1.  It  is  a  pttnetple  of  equity,  tha^  when  an  instniment  m  dmwn  and  eze> 
outed,  wtuch  professes,  or  is  intended,  to  cany  into  execntion  an 
agreement,  whether  in  writing  or  by  parol,  previoualy  entered  Into « 
but  which,  by  miatake  oiPthe  draflmian  either  in  fitct  or  in  law,  doea 
not  fulfi],  or  which  viohtea  the  raanifeat  intention  of  the  parties  to 
the  agreemem  {  t^ij  will  coirtot  the  miatake^  so  aa  to  produce  a 
conformi^  of  dko  matiiunent  to  the  agreement.  JEhmi  va.  JfkuamM 
menftJiam.  13. 

X  The  execution  of  ihatroments,  hsAw  mid  legally  entered  into^  ia  one  -tX 
tite  peculiar  branches  of  equity  Jurisdiction  i  and  a  Court  of  Equity 
wiO  compel  a  delinquent  party  to  perform  his  agreement,  aoeording 
to  the  temka  of  it,  and  to  tne  mahimst  intention  of  the  particb.  IbUL 
13. 

3.  So^  if  the  mistake  exist,  not  in  the  instrument,  whiich  is  intmded  to 

give  effect  'to  the  agreement,  hut  in  the  agreement  itael(  and  ia 
clearly  proved  to'  have  been  the  result  of  ignorance  of  aome  material 
fact ;  a  CouH  of  Equity  will,  in  general,  grant  relief,  according  to 
the  nature  of  the 'particular  case  ih  which  it  is  sought.  Ibid,  13. 

4.  If  an  agreement  was  not  founded  on  a  mistake  mmnj  material  hei^ 

and  if  it  was  executed  in  ptrict  conformity  with  itself,  it  would  be  un- 
precedented,  for  a  Court  of  Equity  to  decree  another  aeourity  to  be 
given,  different  from  that  which  had  been  agreed  upqm.  or  totreat 
the  case  aa  if  such  other  security  had,  in  fitct,  been  agreed  upon  and 
executed.  3id,  14^ 
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5.  Courts  of  Eqmty  vaaj  compel  parties  to  execute  their  agrecmcntiy  but 

they  hare  no  power  to  imke  ajcreements  for  them.  The  death  of  one 
of  the  parties,  and,  the  conseauent  inefficiency  Of  a^security  selected 
and  intended  to/  be  valid  and  complete*  but  which  was  not  so,  will 
not  pve  the  right  of  interference*  Ibid.  14. 

6.  A  mistake  arising  from  ignorance  of  law,  is  not  a  ground  for  rcCbrm- 

ing  a  deed  founded  on  such  mistake ;  except  in  some  few  cases,  and 
those  of  peculiar  characters.  IbiiL  15, 

7.  If  the  obligee  of  a  j(»nt  bond,  bv  two  or  more*  agree  witKone  obligor 

to  release  him,  and  do  so,  and  all  the  obli^rs  are  thereby  discharg- 
ed at  law,  equiW  will  not  afford  relief  against  the  legal  consequen- 
ces (  although  the  release  was  giTcn  onder  a  ntanifest  misapi$rehen- 
sion  of  the  legal  effect  of  it^  in  relation  to  the  other  obligors.  Ibid. 
16. 
'8w  ll  s€ems,.tbat  there  may  be  casef  in  which  a  Court  of  Equity  wDI  re- 
lieve against  a  plain  mistake,  ariung  from  ignorance  of  law.  But 
where  parties  iipoa  deliberation  and  advice,  reject  one  species  of  se- 
ciunty^  and  agree  to  select  another,  under -a  raiaapprehenuon  of  the 
law  as.to  )he  nature  of  the  security  thus  selectisd  \  a  Court  of  Equl- 
\y  wiH  nbt,  on  the  ground  of  missuyprehension,  and  the  insufficiency 
of  the  security^  in  conseduence  or  a  subsequent  event  not  foreseen  { 
direct  a  secun^,  of  a  dlllerent  character,  to  be  given,  or  decree  tiu^t 
to  be  done,  which  the  parties  suppose  Would  have  been  effected  by 
the  instrument,  which  wa»  finally  agked  upon.  The  .Court  Wf»uld  be 
much  less  disposed  to  interfe^  m  such  a  case,  in  £ivour  of  a  particu- 
lar creditor,  against  the  genecal  creditors  of  an  insolvent  estaW. 
Ibid,  17. 

9.  ?arol  evidence,  1. 

10.  Where  the  vendee  of  real  estate,  had  puichased  it,  subject  to  the 
dower  of  the  widow— of  which  dowet,  he  mi^ht  have  been  inform- 
ed if  he  had  used  propo*  diligence»a  Court  of  E^ifity  will  not  in^ 
terfere,  to  release  the  vendee «  but  will  leave  liim  to  such  lend 
remedy,  as  he  may  be  entitled  to,  in  case  his  title  should,  at  wyp^ 
ture  time,  be  disturbed*  QnfnkafyM,  Queen  doL  147.. 

11.  Chancery  Practice,  1»  Z  3. 

12.  A  Court  of  Equity  ought  not  to  decree  specific  performance  of  a 
contract  to  the  letter,  where,  from  change  of  circumstances,  mistiJte 
or  misapprehension,  it  would.be  unconscientious  so  to  do.  The 
Court  may  so  modify  the  agreement,  as  to  do  justice,  as  far  as  cir-i 
cunu^tanccs  will  permit  {  and  refuse  specific  .execution,  unless  the 
party  secking.it,  will  comply -with  suoi  modifications  as  justice  re- 
quirea.  neMeAame8£ank,of^4^ex/mdnav^ 

13.  If  n  bill  charges  a  defendant  with  notice  of  a  particular  fact,  an  an- 

swer must  be  given  without  special  interrogatory  to  the  matter.  But^ 
a  defendant  is  not  bound  to  answer  an  interrocatoiy,  not  wamnted 
by  acme  matter  coiiuined  in  a  f9rmer  part  of  tne  bilL  Jbid.  383. 

14.  Wb[en  a  judgment  debtor  comes  into  a  Coifft  asking  protection  on 
the  eiound  that  he  has  satisfied  the  judgment,  the  dM>r  is  fully  onva 
for  rae  Court  to  modify  or  grant  the  prayer,  upon  such  conditions  as 
justice  demands.  Ibid.  SH. 

iS,  In  an  appeal,  under  the  testamentary  law  of  &Iaryland,  the  Court  be- 
ing sstisfied  by  an  examination  of  the  evidence  contained  in  the  re- 
cord of  the  proceedings  of  the  Orphans'  Court  of  the  county  of. 
XVasMngton,  relative  to  a  claim  made  upon  the  estate  of  Uie  testator 
by  the  executor^  that  the  said  evidence  wi»  too  loose  and  indefinite 
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toMiiction^cliinftdiflinawedthenmef  tad  forened  tbe  decree 
of  the  Orpbant' Court  which  attoved  tlic  clMm.  iVSdMb  d  at  t*. 
Bodged  Ex.  566. 

EVIDENCE- 

1.  When  one  inrtj  to  an  agreem^iittiigiiedbjr  the  other  cootnct^ 

ty,  had  delirered  to  auch  pfeitjr  a  copy  of  the  agreieaBent  m  hk  ovn 
handwriting,  but  not  "ffned  by  hhn,  and  fiom  ttie  natune  of  the  m-' 
ftnimentfit  waa  tabe  fioriy  preaumed,  the  otigmal  waa  in  Uf  ewto- 
dyt  notice  to  pvodace  the  original  papei^lnofdertoj^  theory 
in  eridenoey.ia  not  aeoeamy.  Sdch  a  copy,  when ofimd.to  charge 
the  parly  by  whom  the  aame  waa  made,  and  who^  by  the  tenor  of  me 
agreement,  waa  to  peribn^  ceftain  acta  therein  atated,  nay  b^^ooo- 
aidered  not  aaa  copy,  but  m  an^iriginal,  in  reUtion  to  the  oofigatSona 
of  the  paitj  gsring  the  copy,  fad  be  ao  given  in  erideabe.    Car- 

2.  Where  letterr-  ^401  of  the  evidence  b  the  Court  below,  hare  becone 

loftoraiiahdd,eveiythingiatobe  preauiqed  to.  have  beeii  contained 
in  them,  to  auppoct  the  opimon  of  the  Coiiit,Vi  rehrtion  to  theb  con- 
tenta;  and  the  parly  who  denifs  that  the  Wtera aothorized  the  de^ 
ciiion  of  the  CouitAipon  them,  must  show,  by  eridenoe,  their  ooa- 
tenia.  Jbid.  33. 

3.  If,  in  any  caae^  in  whidi  teatimeinr  waa  offered  by  a  plaintiff,  the  Court 

ought  to  iMtmct  the  Jury  that  ne  had  no  ricnt  to  recprcr,  auch  in- 
atruction  certainhr  ought  not  to  be  granted,  n  ahy  poarible  conatruo- 
tion  of  the  teabmqny  would  aupport  the  action.  Thi  Bank  cf 
WaMmglm^TrijmU'Neiik^il. 

4.  The  crota  examination  of  4  witaeaa  by  the  oppoaHe  party,  ia  coaridet^ 

edaaawaiverofezceptiooatotheregukhtyofhiadepoMoa.  Tht 
MuhmOm  Btmkof  JUoDmidnu  yt,  mna  md  Lamm  Stkm.  3ar. 

5.  Bxtberuleaof  this  Court,  **  in  aUcaaea  of  e<)uityattd  adnmltyjuria- 

dic6on^no  ot^lectioB  ihallbeattowedtobetaken  to  the  i[dmifaimlibr 
of  any  depoaition,  deed,  grant,  er  other  eidiibit,  fMind  in  the  ieoor4 
aa  eridenoe  I  uidMa  objection  waa  takpn  thereto  in  thO  Court  bdow; 
but  the  lame  thall  otherwiae  be  deemed  to  We  been  taken  t^  i 
aent**  OiL^ffr. 

6.  Where  the  genctal  agent  of  partiea< 

initead  of  a  journal  of  hidea  reeeived  1 

MTei  at  oooaiderahle  mtemd%  ceitiftcatea  of  the  ^ot«l  aiadoat  of 
hidea  reocdred  from  the.lait  preceding  aettlemait,  iq>  to  the  perioda 
•'  when  the  certificatea  bore  date  i  auch  certiScatei  aae  ^JuaUjT  bind- 
ing, aa  certS&catea  detailing  the  aeparate  tranmctiqat  of  eaca  dar; 
andmay  be  read  in  endence to  charge  the  parties,  whoae  ageat  the 
person  giving  the  certifieatea  Was.  Aary  vs.  JbyK  31$. 

7.  Where  the  suit  ia  brought  ihkni  aiMMtnenibir  ' ** 


I  .carnriiig  on  horinesa  in  a  tan-yard, 
[ved  tor  ttie  partiea fiom  day  today, 
certiftcatea  of  the  tot«l  aiaduat  of 


of  the  iMrtnera,  and  the  dechuration  statetl  acontmct  with  the  part- 
ner who  ia  aued,  and  gave  no  notice  that  it  waa  made  bjsr  him  with  an- 
other peraoh,  evidence  of  a  jointaaaumprit  inay  be  given  ttf  aupport 
auch  a  dedaration  t  and  the  want  of  nolice,  haaaevi^'  been  coaaider> 
ed  as  jttstl^ring  an  exception  to  auch  evidence  at  tfie  triaL    Ikid. 

Sir. 

&  Depositions  how  tskeaandet  the  prOvirions  of  the  Act  tfCoa^MB  of 

34th  September.  BeOw^  Morriion,  355, 
9.  Theaiithori9givenbytheActofCongraMof34thBepteaiberl789» 

chap.  90^  to  take  deporitiDBa  of  witnesaos,  hi  the  abseace  of  the  op- 
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ponte  Mtf^t '»  ^  deiopUkNi  of  die  nila  of  the  Common  lAvr,  tnd 
W^limtbeMcoiiftniedfltikt^:  Mid.  tbcidbt«,  it  it  newMwy  to 
olBblUit  tl»t  dl  the  ic^^iintM  of  tiie  kw  hsre  been  oompl^ 
befcwiiichtettimoiiyistaml^blc.    /«^34ML  ^     ^     . 

10,  Tbeoefti6crteoftbemMprtiite.tilaiijtfiedcpo«6«^^ 
denceorthefiM:toitsted&erein,toa»to  entitle  the  depMitibnto 
beieedtotbejuiTt  if  til  the  necttfyfticty  tie  ^demfficienl^ 
5lit^lntii^.    lbld.356. 

11.  ItthoiildpltinlTappetr.  ftom  the  eeitificate  of  the  mtgiitnite^  fhtt 
tn  tbeiequintet  of  the  ttttute  htve  been  folly  complied,  with ;  tad 
no  pfCfomption  wiU  be  tdmitted  to  titpplx  toy  delecit  in  the  ttking 
tfie  depoMtion.  Ibid,  356,  .     ^       j.         ^ 

IS.  A  letter  from  a  decetted  member  of  tfiunihr,  tttttniip  the  pe^gree  of 
the  teuly,  tnd  tworn  by  the  wife  to  here  been  wnttenby  her  hus- 
btnd,  who  tlto  twore,  in  her  depootion,  thtt  the  fiictt  tttted  m  the 
letter,  htd  been  frequently  mentioned  by  her  huibtnd  in  hit  lifetime 
itlenlefidenoei  tt  b  tbo  the  depotteon  of  the  witneti^  in  a  qoet- 
tionof  pedigree.    £UM  ym.  Panol,  S3T.  ^    ^        '. 

13.  The  rak  of  evidence,  that  mquetboot  of  pedigree,  the  deckoitiona 
of  aged  tnd  deceocd  membert  of  the  frmily,  may  be  proved,  tnd 
givSi  in  evidence,  htt  not  been  oontioreited.  Ibid.337. 

14.  fii  a  ctte  where  a  oontroverqr  had  tiiten,  or  wtt  expected  to  triae^ 
between  ptrtiet,  eoneemhw  the  vtlidity  of  a  deed,  agabut  which 
one  of  the  partiet  dtimed,  but  no  eontroveny  wtt  then  expected  to 
aritetbout  theh^nhipi  a  letter  written  abootthe  time^  elating  the 
pedigree  of  the  claimants,  was  not  contidered  at  exchided,  1^  the 
rule  of  kw  which  dechuet,  that  decbuntiooa  refatbg  to  pedigree^ 
mtdesotljiiefiimolain,  cannot  be  given  in  evidence.  Ibid.3dT. 

15.  Where  the  defendant  htd  reserved  a  right  to  move  the  Court  to  ex« 
dude  any  part  of  the  phuntifrt  evidence,  which  hemiffht  choote  to 
designate  at  incompetent,  tnd  it  did  not  appear,  from  the  bill  of  ex* 
cepSoiMb  that  he  designtted  tny  pai6cabr  piece  or  part  of  the  evi- 
dence  at  objectiontble,  and  moved  the  Court  to  exclude  the  whole, 
or  to  instruct  the  jury  that  it  wfin  insufllcient  to  prove  title  mthe  let» 
tort  of  the  phuntiff  i  tint  could  not  be  done  on  the  ground  of  incom- 
petency, unleit  the  iHiole  wtt  incompetent.  The  Court  it  not  bound 
to  do  mote  then  rttpond  to  the  motion,  in  the  termt  in  which  it 
it  made.  Coortt  of  Jutdce  tre  not  obliged  to  modify  the  proposi- 
tlons  submitted  by  counsel,  so  tt  to  mtke  them  At  the  ette.  If  they 
do  not  fit,  thtt  It  enough  to  tuthoriae  tbeb  rejection.   Ibid,  338. 

16.  A  Joint  and  tevertl  bond,  where  it  wtt  not  understood  to  be  offered 

tt  general  evidence  at  to  tO  the  ptrtiet  to  it,  but  oiO^  tt  to  one  of 
the  obligor^  tnd  wtt  connected  with  a  title  derived  nom  that  oblt- 
gori  was  properly  permitted  to  to  to  the  jury,  upon  proof  of  the 
exeeotion  of  the  Ixmd  by  that  obligor  alonei  ai^  under  the  circum« 
attnce%  it  wtt  flTMna /one  evidence  of  hit  execution  of  the  instra.- 
nent  Gonorvlvs.  7^  Jtbmiie luiirmee  Camptmy,  451. 

17.  Under  the  Uw  of  the  sttte  of  Kentoclnr,  and  the  dedpons  of  their 
Courts^  a  will  with  two  witnesses  is  sufficient  to  pass  red  estate  <  tnd 
the  copy  of  tudi  a  will,  duly  proved  tnd  lecorded  m  toother  state, 
is  |ood  endence  of  the  execution  of  the  will    Arm  vs.  ifiuon^ 

18.  ItisasetfledruleinKentiidcy,thatalthooghmorethanonewitnem 
is  lequired  to  subscribe  a  will  ^iporimf  of  hmd^ 

nmybt  sufficient  to  prove  it   iSid.  5(n 

Vol.  L  4  X 
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19.  The  rale  of  kw  is,  that  the  bert  eridenee  mutt  be  giTeii,  of  which 
the  nature  of  the  thinj:  b  ctpabk,  that  i«.  that  no  e^cS^ 
receiTed,  which  pre-Mippoaet  mater  eridenee  behind  in  the  uaity's 
poiieMwnorpowen  The  withholding  of  that  better  eridenee  labet  a 
pretumptiop,  that,  if  prodaced,  it  might  not  opente  ui  fiivour  of  the 
par^  who  IS  called  opon  for  it  Por  this  reason,  a  party  who  b  in 
poMessKMi  of  an  on^nal  paper,  is  not  permitted  to  eirea  copy  m 

<v.    «J^2c;<»;toptove  Its  contents.  Thjfhert.  IUgg$.  ^  ^^  . 

;0.  Thetffidaritof  aparhrtothecause,oftheloS^d 

original  paper,  ofFered  in  drder  to  introduce  secondaiy  eridenee  of 
the  contents  ofthe  paper,  is  proper.  If  such  affidarit  could  not  be 
teceiyed  of  the  lo»  of  a  written  contrwrt,  the  contents  of  which  are 
wcU  ^own  to  others,  or  a  copy  of  which  can  be  prored,  a  naity 
might  frc  completely  deprired  of  hb  rights,  at  leart^in  a  Court  ^' 
Law.  lifuL  S9o» 

21.  It  b  »  souiMl  general  rule,  that  a  pArty  cannot  be  a  witness  in  hi;  own 
cause  5  but  manv  colbteral  questions  arise  in  the  progress  of  a  cause, 
to  which  the  rule  does  not  apply.  Questions  which  do  not  involve 
the  matter  m  controrer^,  but  matter  which  b  auxihanr  to  the  triaL 
and  which  fccihutwUiepreoaration  for  it,  often  dependi  on  the  oaih 
IP^*.  A"  ""^•▼"t  of  the  materiafity  of  a  witness  for  the  pur- 
pose  ofobtaininr  a  continuahce,  ora  commission  to  take  depositions, 
or  an  affidant  of  hb  inabUity  to  attend,  b  usually  made  by  £e  iwp?^ 
and  received  without  objection.  On  incidental  question^  which  do 

»  •J^cteitiiDooywhichesta)lbhesthelossofapapcr,baddiessedtothc 
CouiJ  and  do«  not  rebte  to  the  contents  ofthe  paper.  Itbafikit 
which  may  be  nnportant  as  letting  the  party  in  to  prove  the  justice 
<^e  causey  but  does  not  itself  prove  any  thin^  in  the  cause.  Ibid. 

^'  iilLf^  '^^^^  ^*^  contract,  said  to  hare  beenJosC  or  de- 
stroyed, and  not  tor  deceit  and  imposition,  the  pbintiff's  right  to 
recover  is  measured  principally  by  the  contract?  and  the  secondary 
endence  must  prove  it  as  hud  in  the  decbration.  The  convemtion 
which  preceded  the  agreement  ibrms  no  part  of  it,  nor  are  the  pro- 
portions or  representations  which  were  made  at  the  time,  but  not  in- 
troduced into  the  written  contract,  to  be  taken  into  view  in  constru- 
mjf  the  initiument  itself.  Had  the  written  paper  stated  to  be  lost  or 
imslaid,  been  produced,  neither  party  coulid  have  been  permitted  to 
show  the  party's  inducements  to  make  it,  or  to  substitute  hb  un- 
derstandmg^  for  the  agreement  itself.  If  he  was  dnwn  into  it  by 
misrepresentation,  that  circumstance  might  ftimish  him  with  a  dif- 
feent  action,  but  cannot  affect  this.  JbiSL  ^8. 

24  When  a  written  contract  b  to  be  proved,  not  by  itself  but  by  parol 
testimony,  no  vague  uncertaiii  recollection  conceminr  its  stipub- 
tions  ought  to  supply  the  phce  ofthe  written  instrument  itself.  The 
substance  ofthe  agreement  ought  to  be  proved  satisfactorily  i  and  if 
that  cannot  be  dme,  the  party  b  in  the  condition  of  every  other 
suitor  m  Court,  Who  makes  a  claim  which  he  cannot  support,  Ifnd, 

25.  When  parties  reduce  their  contracts  to  writing,  the  obligationa  and 
riffhU  of  each  are  described  by  the  instnunent  itsel£  The  safety 
which  b  expected  from  them  wouU  be  much  impaired,  if  they  could 
be  cstablbhed  upon  unoeitaiaaMl  vague  impressloasb  roacte  by  » 
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convcmtion  uitecedcBt  to  the  reduction  of  the  trreement.    JBnd. 
600. 

EXECUTION. 

Under  the  law  of  Virginia,  which  Erects  the  sherifT  holding^  an  exe- 
cution agkintt  the  ffoods  and  effects  of  defendants*  to  take  forth- 
coming bonds,  for  the  property  levied  upon  by  the  execution,  and 
authorizes  execution  to  issue  fir  the  amount  of  the  debt  due  upon 
the  original  execution,  after  fen  dcnft^  noHee  to  the  obligors  in  the 
bond  of  the  motion  for  execution,  the  property  levied  on  not  having 
been  re-delivered,  according  to  the  condition  of  the  bond ;  if  the  no- 
tice i^iven  to  the  obligees,  of  the  plaintiff's  intention  to  proceed,  is 
sufficiently  explicit  to  render  ratistake  impossible,  it  will  be  sus- 
tained, alwougfh  the  whole  of  the  defendants  in  ^  original  execu- 
tion, nnay  not  be  named  in  the  notice,  ^ce  and  technical  objections 
to  the  notice,  where  every  purpose  of  substantial  justice  is  eifected, 
ought  not  to  be  favoured.    Jlexander  ei  aL  vs.  Brown.  684. 

EXECUTORS  AND  ADMINISTRATORS. 

t.  The  Orphans*  Court,  b^  the  testamentary  laws  of  Maryland,  has  a  g^c- 
ne'nd  power  to  administer  justice  in  all  matters  reUtive  to  the  affairs 
of  deceased  persons  according  to  law.  The  commission  to  be  al- 
lowed to  an  executor  or  administrator,  is  submitted  to  the  discretion 
of  the  Court,  and  is  to  be  not  under  five  per  cent,  nor  exceeding 
ten  per  cent  on  the  amount  of  the  inventonr.    NxeholU  et  aL  vs. 

Z  If  the  executor  has  a  claim  on  the  estate  of  the  deceased,  it  shall 
stand  on  an  equal  footing  with  other  claims  of  the  same  nature.  IbiiL 
565. 

3.  On  a  plenary  proceeding,  if  either  party  shall  require  it,  the  Court 
will  oirect  an  issue  or  iS6ues.to  be  made  up,  and  sent  to  a  Court  of 
Law  to  be  tried  I  and  any  person  conceiving  himself  aggrieved  by 
any  iu4gment,  decree,  decision  or  order,  may  appeal  to  the  Court 
of  Chancery,  or  to  a  Court  of  Law ;  and  in  Maiyland,  the  dedtton  of 
the  Court  to  which  the  appeal  is  made  is  final.     IbitL  565. 

4i  The  Court  being  satisfied  by  an  examination  of  the  evidence  contain- 
ed in  the  record  of  the  proceedings  of  the  Orphans'  Court  of  the 
county  of  Washington,  relative  to  a  claim  made  upon  the  estate  of 
the  testator  by  the  executor,  that  the  said  evidence  was  too  loose 
and  indefinite  to  sanction  the  claim,  disallowed  the  same  ;  and  re- 
versed the  decree  of  the  Orphans'  Court  which  allowed  the  clalm« 
Ibid.  566. 

S»  The  commission  to  be  allowed  to  the  executor  or  administrator  is  sub« 
mitted  bv  law  to  the  diacretiop  of  the  Court,  upou  a  consideration  of 
all  the  circumstances,  and  it  was  obviously  the  intention  of  the  legis- 
lature, that  the  decision  of  the  Orphans'  Court  should  be  final  and 
conclusive.    Ibid.  565. 

FEME  COVERT. 

1.  Feme  sole  tnder. 

3.  By  the  Uw  of  Maiyland,  a  married  woman  cannot  dispose  of  real  pro- 
perty, without  the  consent  of  her  husbandr  nor  can  she  execute  a 
good  and  valid  deedto^pass  realestaUr  unless  he  shall  join  in  it 
The  separate  examination  and  other  tddcmfiitien  required  by  law  arc 
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indispeimble^  and  mntl  not  be  omittod.  A  deed^  teielbK^  exeait- 
ed  by  a  manned  wimun^  of  real  propeHyt  acqimd  bv  ber  wbile  a 
fttme  9oU  trader^  while  ahe  waa  abaiidoiied  by  ber  biiabaiid«  ia  void. 
Rhea  a  aLvu  Bhrnner.  100. 

3.  The  privy  ciamination  and  acknawledneot  of  a  deed»  by  a  fimt  oh 
vertf  lo  aa  to  paaa  ber  eatate»  eaimot  De  legaDy  proired  by  parol  tea- 
timon^.  EUiaUetaLyn.PeifmdetU  338. 

4;  In  Yirginia  and  Kentucky,  the  modeaof  oonreyanoe  by  fine  and  oooh 
mon  feooireiy»  have  never  been  in  oommon  iiae )  and  in  thcae  itate% 
the  capacity  of  a  fsme  covert  to  comrcy  her  eatate  by  deed,  ia  the 
creature  of  the  rtatute  law  i  and  to  make  her  deed  eflTectiia]^  the 
forma  and  loleinnitiea  pieacribcd  by  the  itatute%  muat  be  puraued. 
JOnd.  33S. 

5.  Bv  the  Vifginia  statute  of  174S,  «<  when  any  deed  baa  been  acknow- 

ledged bv  a  fime  eootri,  and  no  recoid  made  of  her  privy  examina- 
tion, such  deed  ia  not  bin^ng  upon  the  feme  and  her  beiia.**  Thia 
law  waa  adopted  by  Kentuclgr,  at  her  aeparation  flrom  Yiiginia  i  and 
ia  underrtood  never  to  have  been  repealed.    Ibid,  339. 

6.  The  proviaiona  of  the  lawa  of  Kentucky,  rekudve  to.  the  piivy  exa- 

mination of  a  feme  eopfrtf  in  order  to  mtake  a  conveyance  of  her  ea- 
ilfft  valid.  Ibid.  339. 

7.  It  is  the  conatroctionof  the  Act  of  1810,  that  thederkaof  the  Conner 

Court  of  Kentucky,  have  authority  to  take  acknowledmenti  and 
privy  examinations  of  TbiMi  ooeerfi^  in  all  caaea  of  deeda  made  bj 
them  and  theiirbuabanda.    /Ml  339. 

8.  -What  the  law  requires  to  be  done,  and  appear  of  record,  can  only  be 

done,  and  madia  to  appear  by  the  record  itaelf,or  an  exemplification 
of  it  It  ia  perfectly  immaterial,  whether  there  be  an  aduwwledg- 
ment  or  privy  examination  in  form,  or  not,  if  there  be  no-  reconi 
made  of  the  privy  examination;  for»  by  the  express  provisions  of 
the  law,  it  ia  not  the  fact  of  privy  examination  only,  but  the  record- 
ing of  the  fiict,  which  makes  the  deed  effectual  to  pasa  the  eatate  of 
a&necooeri.    Jbid.  340. 

9.  A  deed  from  Bonn  undfemet  of  landa  in  the  atate  of  Kentucky,  exe- 

cuted to  a  thiid  person,  by  which  the  land  of  theyfaM  was  intended 
to  be  conveyed  fer  the  purpose  of  a  re-conveyance  to  the  husband, 
and  thus  to  veat  in  him  the  eatate  of  the  wife,  jAraa  endoraed  by  the 
clerk  of  Woodford  County  Court,  •*  acknowledged  by  Jamea  Effiott, 
and  Sarikh  G.  Elliott,  September  11th,  1816,**  and  waa  certified  aa 
Iblkms  :-.«•  Attest,  J.  M^Kenney,  Jun.  CUrk*" 
«<  WoodJM  ComUy,  m^  SepUmher  lUI,  1813. 

**  1l\m  deed  from  James  Elliott^  and  Sarah  G.  Elliott  hia  wife,  to 
Benjamin  Elliott,  waa  thb  day  produced  before  me,  and  acknow- 
ledged bv  aaid  James  and  Saiah  to  be  their  act  and  deed,  and  the 
same  is  luily  recorded  John  ITKenney,  Jun.  C.  C.  C.!* 

HeM,  that  aubsequent  proceedmn  of  the  Court  of  Woodibfd  county, 
by  which  the  defects  or  the  certificate  of  the  clerk  to  state  the  privy 
examination  of  the  feme^  (which,  by  the  laws  of  Kentucky,  b  ne- 
cessary to  make  a  conveyance  of  the  estate  of  a  fime  eeeert  legal,) 
were  intended  to  be  cured  upon  evidence  that  the  privy  examina- 
tion was  made  by  the  clerk,  will  not  supply  the  defect,  or  give  vali- 
dity to  the  deed.    Ibid.  340. 

FEME  SOLE  TRADERS. 
The  law  seems  to  be  settled,  (hat  when  the  wife  is  left  by  the  bosban^^ 
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t'EME  SOLE  TRADERS. 

wi^oot  OMinteoMioe  and  tupport,  hat  tnded'at  a  fiwt  mik^  and  haa 
obtained  credit  aa  audi,  abe  ooglil  to  be  liable  (or  ber  debta  ( and 
tbe  tew  b  tbe  aame,  wbetber  tbe  bmbandb  baniabed  for  bia  crimen 
er  baa  vobiotarily  abandoned  tbe  wife.  Jttaaaf  oA  va.  Bhemm.  108. 

FLORIDA. 

L  Tbe  treaty  witfi  Spab,  br  wMcb  Vkcida  waa  ceded  to  tbe  United 
8tate%  b  tbe  law  of  tbe  Undt  and  admita  tbe  inbabttanta  of  Florida 
to  tbe  enjoyment  of  tbe  itrirUegct^  rigtati^  and  inunnnitiea  of  tbe  ci- 
tizena  of  tbe  United  Statea.  They  do  not  howerer  participate  in  po- 
litical power  {  tbey  <k>  not  abare  in  tbe  goremmentt  until  Florida 
abaU  become  a  atate*  In  the  inean  time  Florida  continuea  to  be  a 
territory  of  tbe  United  8tate%  goremed  by  Turtue  of  tbat  dauae  in  tbe 
Conatitation,  wbicb  empowera  '*  Congreaa  to  make  all  needful  rulea 
and  reguhtiona,  reapectimr  tbe  territoiT»  or  otber  jpropcrty  belong- 
to  tbe  United  Statea.**  f%e  4mmean  hmsnmee  Cfm^panif  va.  356 
Balmqf  Cotton.  543. 

3.  Tbe  powera  of  tbe  territorial  legislatiire  of  Florida,  extmd  to  an  ria;fatr 
fttl  objecta  of  legbbtioni  subject  to  tbe  reatrictiony  tbat  their  bwa  aball 
not  be  **inconriatent  with  tbe  Uwa  and  Comtitotion  of  tbe  United 
States.**  ML  543. 

3.  All  tbe  lawa  which  were  in  force  in  Florida,  while  a  province  of  Spain, 
thoae  excepted  which  were  political  in  tbeb  cbaimcter, .  which  con* 
cemed  the  rebdona  between  tbe  people  and  their  sovereign,  re- 
mained in  force  until  altered  bv  the  government  of  tbe  United  States. 
Congreas  recoj^niaeathb  prinople,  bv  using  the  words  **  laws  of  the 
territoiy  now  m  force  therein.**  Nolawa  could,  then,  have  been  in 
force  but  those  enacted  by  the  Spanish  govemment  If  amonff  them 
there  existed  a  law  on  the  subject  of  sakage,  and  it  b  acaroely  pos- 
sible there  should  not  have  been  auch  a  law,  juriadiction  over  it,  ¥ras 
confeired  by  tbe  Act  of  Congreaa  relative  to  tbe  territory  of  Florida, 
on  tbe  Superior  Court  <  but  that  J|uridiction  waa  not  exclusive.  A 
territorial  Act,  conferring  jurisdiction  over  tbe  same  caaea  as  an  in- 
ferior Court,  would  not  rave  been  inconsistent  with  tbe  seventh  sec- 
tion of  tbe  Act,  vesting  tbe  whole  judicial  power  of  t'  jtetritoi^  in 
two  Superior  Courts^  and  in  auch  inferior  Courts^  and  Juaticea  ofthe 
Peaces  aa  tbe  Imabtive  council  of  the  territoiy  may  fiom  time  to 
time  establbh.**  JkdL  544. 

i.  Tbe  Judgea  of  tbe  Superior  Coarta  of  Florida  bold  their  officea  for 
four  veara.  Tbeae  Courts^  then,  are  not  Constitutional  Couit%  in 
whicn  tbe  judiScial  powers  conferred  bytbe  Constitotion  on  tbe  ^ 
aeral  government  can  be  deposited.  They  are  incapable  of  receive 
ing  it  They  are  legisbtive  Courts^  created  in  virtoe  of  the  f^eneral 
rignt  of  sovereignty,  which  exists  in  tbe  govemment  \  or  in  virtue  of 
that  cbnae  which  enablea  Congress  to  mi^e  laws  regulating  tbe  ter- 
ritories beloQging  to  the  United  Statea.  The  Jurisdiction  with  which 
they  are  invested,  b  not  a  part  of  that  judicial  power,  wbicb  b  de- 
lined  in  tbe  tbirdarticle  of  tbe  Constitotion,  but  Mconfofred  by  Con- 
gress in  the  exercise  of  its  powers  over  the  territoriea  ofthe  United 
States.  Ibid.  546. 

5,  AHbough  admirahir  juris^ction  can  be  exereisedm  tbe  states,  in  those 
Courts  only  wbifSb  are  establidied  in  pursuance  ofthe  third  article  of 
tbe  Constitotion,  the  same  liinitation  does  not  extenc*  to  the  territo- 
fies.  In  legisbtiiy  for  tbem,  Congress  exercises  the  combined  pow^ 
dioftbegenaaTandflatei^oTcnmciits.  JHtL  546. 
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FLORIDA. 

6.  TheActoftetMfitoMkgiihlaKafVlotida^ei^^ 

im)oeeded  uhder  the  immnoM  of  the  bw  to  deopee,  for  a^ 
ade  of  ft  cargo  of  a  vMwl  which  hid  been  alnaided,  and  which  cai^ 
go  had  been  brought  withiii  thetefritorialfinifeik  k  notiiieoiiiHtent 
with  the  hwaand  ConatitatSott  of  the  Pnitod  Statea^  and  is  valid « and 
oonsequenthr  a  nle  of  the  piopertjr  nade  m  puiniaiioe  of  it  changod 
the  property.  /*«.  546.  ^^ 

FLORIDA  TREATY.' 

1.  Tlie  object  of  the  treaty  with.  Spaia,  wluch  ceded  Florida  to  the  Umt- 
cd  States,  dated  3^  May  1819.  wai  to  mvest  the  commimoneiw  with 
foD*  power  and  authority  to  receiTe,  ezamiiie*  and  dedde  upon  the 
omoytit  and  volUity  of  aaMited  olainis  upon  8pain»  for  damagea  and 
h^juriea.  Their  decinon,  inthin  the  acope  of  thia  authority,  ia  con- 
cluaiTO  and  final,  and  b  not  re-eiaminable.  The  partiea  must  abide 
by  i^  as  the  decree  of  a  competent  tribunal  of  exdusiTe  juris£ction. 
A  rejected  claim  cannot  be  brought  again  under  reriewi  in  any  Judi- 
cial tribunaL  But  it  does  not  naturally  follow  that  thb  authority  ex- 
tOEids  to  adjust  all  conflicting  rights,  of  difierent  citizens^  to  the 
iund  so  awarded.  The  coromissionen  are  to  look  to  the  omnal 
daim  for  damages  and  iiguries  against  Spain  itself  i  and  it  ia  whoUr 
immaterial,  who  is  the  l^al  or  equitable  owner  of  the  daim,  pnnrid- 
€^  he  is  an  American  citiaen.  Cqm^ap  dal.yn.  Fosse.  213. 

3.  After  the  vafidity  and  amount  of  the  clatm  haa  been  ascertained  bir  the 
award  of  the  commissioner^  the  riffhts  of  the  claimant  to  the  rand; 
which  has  paased' into  his  hands  ana  those  of  other%  are  left  to  the 
ordinaiy  course  of  judidal  proceedings  in  the  fsUMished  Courts  of 
Justice.  Ibid,  213. 

3.  The  treaty  with  Spain  recogniaed  an  e»stittg  right  In  the  agnicTed  . 
partiea  to  compensation ;  and  did  not,  in  the  most  remgte  degree, 
turn  upon  the  notion  of  donation  or  natui^.    It  was  demanded  by 
our  goremmentaa  matter  of  right,  aaoaa  such  wasgruited  bySpain. 
Mrid,  2ir. 

A,  Bankrupt  and  Bankrupt^,  1. 

FORFEITURE. 

A  Court  of  Cbanceiy,  is  not  the  proper  tribunal  to  enforoe  a  foffeiture; 
the  remedy  for  the  same  being  ait  law.  Bonbwg  vs.  Bolter  et  aL 
336. 

FRAUD. 

1.  Without  undertaking  to.  suggest  whether  m>any  caae  the  wantof  poa- 

session  of  the  thing  sold  constitutes^  pf.f^^  ^'^F^  of  fraud,  or  is  (u^y, 
prima  faae^  a  presumption  of  fraud  \  it  is  sumdent  to  say,  that  in 
case  even  of  an  absdute  sale  ofpersond  property,  the  want  of  auch 
possession  is  not  presumption  of  fraud,  if  posseanon  cannot,  from  the 
circumstances  of  the  property,  1»e  within  the  power  of  the  partiea.. 
Gpnorrf  vs.  'Hu  Jikniie  Jbmmmee  Ctmmany.  449. 

2.  In  cases  where  the  sale  is  not  absdute  but  conditional,  the  want  of 

possession,  if  consistent  with  the  stipulations  of  the  parties,  and  a 
Jartwn^  if,flowing  directly  from  them,  has  ncrer  been  lkcldtobe,p<r 
se^.  a  badge  of  fraud. /6m{.  449. 

FRAUDS. 

See  Statute  of. 
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INSOLVENCY. 

1.  l¥lMt  is  the  natufe  and  effect  of  Ihe  priority  of  tte  Vnited  StetM^  un- 
der the  Hmtate  ori799^  ehap.  138,  sec  65.  Conardy%,  TkiMimiU 
humtmtot  CompoMf.  438. 

2;  It  b  obTiou%  that  t£e  latter  cknse  of  the  65tb  secdon  of  the  iWct  of 
1799,  ii  merely  tti  expkmation  of  the  term  **iiiMl?eiicy*  used  m  the 
flnt  ckmey  end-  embraoet  three  cliasef  of  cvea,  all  of  wbieh  relate 
to  Uving  debton.  The  caae  of  deceaaed  debton^  itands  wholhr  apon 
the  altematnre  in  the  former  part  of  the  enactment  IbUU  439.    . 

3.  Inaolrencf  y  in  the  sense  of  the  statute,  relates  to  snch  a  genend  direst* 
Dient  of  property,  as  wonld  in  ftct  ble  equivalenf  to  iiSolTeB^  in  its 
lecbiucal  sense.  It  suppose^  that  all  the  debtor^s  property  has  passed 
from  him.  ThiswasthehoigQaseof  titedeoskminthecaseofthe 
Vi^ed  States  le.  Hooe,  3  CrmSk^  73|  and  it  wasconseqoendy  held, 
that  an  assignment  of  part  of  the  debtor^s  property,  did  not  fiiu  with* 
in  the  provuion  of  the  statute.  Brid,  439. . 

i.  Mere  inability  of  the  debtpr  to  pay  all  his  debtsb  is  iipt  an  insolTency 
^thin  the  statute)  but^  it  must  be  manifested  in  one  of  the  three 
mode%  pointed  oat  in  the  ei^bnatoiy  clause  of  the  seedon.  Ibid 
439. 

INSURABLE  INTEREST. 

The  roaster  of  a  Teasel,  to  whom  property  shipped  on  board  of  a  Tessel 
under  lus  command  is  to  be  consignml,  in  the  absence  of 'proof  that 
the  owner  of  the  property  had  not  giren  authority  to  order  msurance 
has  an  insurable  interest  in  the  property  on  board  his  vessels  and  this 
interest  is  sufficient  toauthorize  the  recovery  of  a  loss  on  the  pofic}'. 
Budk  U  HedriekTt,  7%  Chitcpeake  hi^wranee  Company,  163. 

INSURANCE. 

1.  To  affirm,  that  **in  polides  for  whom  it  may  concern,'''  there  cbh  be 
no  undue  conceahneiit  as  to  thcNparties  interested  in*  the  property  to 
be  insured,''  is  obviously  ffoing  mudi  too  far;  since  the  underwriter 
has  aii  unquestionable  nght  to  be  informed,  ifht  mtAu  the  inquiry. 
The  assured  may  be  silent,  it  is  true,  if  he  wiU;  and  let  the  premium 
be  chared  accordingly;  tut  if  the  inquirv,  whed  made,  snould  be 
responded  to  by  information  contrsnr  to  tne  verity  of  the  oase,  thi5 
obviously  gives  a  conventional  signification  to  the  terms  of  the  poli- 
cy, which  may  differ  fiom  the  known  and  received  signification  in  or- 
dinaxy  cases.  BudtU  HtdrUh  vs.  Tht  Ckuapmkt  huuranm  Compa- 
ny, 159. 

3.  A  policy  '<for  whom  it  may  concern,"  will,  in  otdinaiy  case%  corn 
-  belligerent  property.  Ibid,  160. 

i).  A  knowledge  of  the  state  of  the  world-^tbe  allef^iance  of  particular 
countries---of  the  risks  and  embarrassments  affecting  their  commerce 
—of  the  coune  and  incidents  of  the  trade  on  which  tb^  insure,  and  ot 
(he  established  import  of  the  tenns  used  in  their  contracts^*  must  ne< 
cessarily  be  imputed  to  underwriters.'  lUd,  160. 

4.  The  term  tnUrttt^  as  used  in  application  to  the  right  to  insiue,'does  not 

necessarily  imply/irc^Krily,  in  the  subject  of  insurance,  ibtii  163. 

5.  Hie  roaster  of  a  vette],to  whom  property  shipped  on  board  the  vessel 

under  his  command  is  to  be  consi|^ed,  in  the  absence  of  proof  that 
the  owner  of  the  proper^  had  not  given.authority  to  order  insunmce, 
has  an  insurable  interest  in  the  property  on  bo^  is  vesaeli  and  this 
interest  is  sufficient  to  authorise  th^  recovery  of  a  Ic  on  the  pofici*. 
Ibid,  163. 
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INSURANCE. 

6.  At  to  thf  effect  ofcettiin  inttnictiontiii  a  ktti^  reUliTe  to  Inaitanceb 
and  circaiiMitanGet  connected  with  the  Mune*  constituting  •  lepreieii- 
tation  to  Titiate  a  policy^  niade  under  the  authonty  and  diiectiooi  of 
theletter. /M*  lo3. 

t*  ETCiyahip  muscat  the  commencement  of  the  voyage  inwiedypoMeia 
an  the  qualit^a  of  aeaworthineai^  and  be  navigated  by  a  competent 
maiter  and  crew.  M'£dmakan  vt.  TU  OnwermU  Amttriim  Cmpmat. 
183. 

8.  Seawolthhiett  in  jxvt*  or  while  lying  in  the  oAiig,  may  be  one  thtngi 

and  ■eaworthinem  for  the  wholl'y^yyage,  quite  another.  Ihid>  184. 

9.  A  pphcy  on  a  riiipt  **at  and  from  a  port,**  will  attach;  although  the 

nip  l>e»  at  the  time,  ondeigoing  extensive  repain,  in  poit— so  si^  in 
a  generd  sense,  for  the  purpooea  of  the  whole  vo>'age9  to  be  utietly  ttn« 
seaworthy.  Ikid.  184. 

10.  WUit  is  a  competent  crew  for  te  voysge-^At  what  time  such  crew 
should  be  on  board— What  is  proper  pdot  ground— What  is  the  ooufse 
and  ossge  of  tradct  in  relation  to  toe  Diaster  and  crew  being  on  boaid» 
when  me  ship  breaks  ground^  for  the  voyage-HMc  questions  offset 
dependent  upon  nautical  testimony,  and  exclusively  within  the  pio- 
Tince  of  the  Junr.  Rid.  184. 

11.  The  contrsct  ot  insurance,  b  one  of  mutusl  good  fiuth;  and  the  pim- 
dples  winch  govern  it,.are  those  <^  an  emightened  moral  pdiar. 
Toe  ttnderwri&r  must  be  presumed  to  act  upon  the  belief,  that  the 
parQr  procuring  insurance,  is  not,  at  the  time,  in  possanon  of  a^ 
hxX  material  to  the  risk,  which  he  does  not  disclose;  and  that  no 
imown  loss  had  occurred,  which,  by  ressonable  diligence,  might  have 
b^n  communicated  to  him.  JXnd,  185. 

13.  tf  a  psrty  knowing  tiliat  his  agent  is  about  ta  procure  insmmnoe  foe 
him,  withholds  iimvmation,  fiw  the  purpose  <^mislesding  the  under- 
writeri  it  is  a  fiaud,  and  vitiates  the  insurance.  iWL  185. 

13.  Where  a  psrty  orders  insunmoe,  and  afterwarda  reoaves  intelfigenee . 
material  to  tlie  fisk,  or  has  knoiHedge  of  a  los^,  he  ought  tocommn- 
nicate  it  to  the  ag^t,  by  due  and  reasonable  diligence,  to  be  judged 
timder  all  the  dreumstances  of  each  particular  case,  if  it  can  be  com- 

'municated;  for  the  purpose  of  countermandinr  the  order,  or  layiqg 
the  circumstenccs  before  the  ^mderwriter.  JhuL  185. 

14.  What  constitutes  due  and  reasonable  (^gence^  is  a  quei^ion  of  fact 
forth^joiy.  JML  186. 

15.  The  accidental  ooncedment  of  the  time  of  the  sailing  of  a  vessd, 
would  not  prejudice  the  insurance,  unless  material  to  the  risk;  'i 
fosudulently  intended,  it  might  not  mislead;  and  whether  fraudulent 
or  not,  is  matter  offset  for  the  juiy.  Ihid.  188. 

16w  The  material  ingrechents  of  a  question  of  the  tm/wrtonee  of  conceal- 
ing the  time  of  a  vessel's  sailing,  are  milled  up  of  nautiod  skill,  in> 
fbrmstioa,  and  experience;  and  are,  in  no  sense,  judicial^  cognisa- 
ble^ as  matters  of  law.  It  seems,  that  this  question  does  not  cdue 
tobe  ^question  of  fiict,when  tl|e  vessel  is  to  sail  from  a  port  abroad. 
Bidm. 

17.  The  <iuestion  of  the  maienahty  of  the  time  of  the  suling  of  the  ^p  to 
the  risk,  is  a  question  for  the  jury,  under  the  direction  of  tiie  Court,  as 
m  other  cases.  The  Court  may  aid  tiie  judgment  of  the  jury,  by  an  ex-* 
position  of  the  nature^  booing,  and  presnire  of'flie  facts;  but  it  has 
lio  right  to  supersede  the  exercise  of^that  judgment,  and  fo  direct  .m 
id>sohite  verdict  as  upon  contested  matters  of  fact,  resolving  itself  iato 
a  mere  point  of  law.  Ibid*  191.. 
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JUDGMENTS. 

Under  the  laws  of  YifgmiA»  a  confcwioo  of  judgment  by  tlie  defendant. 
iaareleMeoferroEi.  Mmdc^nUi ti.  SiAkyet^  ia6» 

JURISDICTION. 

1.  In  the  conitruction  of  the  35th  sectkm  of  die  Judicial  Act,  paMed  34th 
of  September  1789,  thb  Court  hat  never  reauired,  that  the  trea^, 
or  Act  qi  Conf^reai,  under  which  the  parQr  claimi,  who  bringa  the 
final  judgment  of  a  state  Court  into  review  before  this  Court,  ahould 
have  been  spread  upon  the  recocd.  It  has  always  deemed  it  essioi- 
tial  to  the  exercise  of  jurisdiction^  in  such  a  case,  that  the  record 
should  show  a  complete  title,  under  the  treaty,  or  Act  of  Con> 
greaa,  and  that  the  judgment  of  the  Court  ia  m  Tiobtioo  of  that 
treaty  or  Act    IRekii  vs.  Siarkt  eiaL9B. 

3.  In  the  District  Court  of  the  tJnited  States^  for  the  district  of  Geoigiat 
a  libel  was  filed  cUuming  certain  AlHcans^  as  the  property  of  the 
libellant,  which  had^been  brought  into  the  state  of  Qeoigia,  and 
were  seoed  by  the  authority  of  the  governor  of  the  state,  for  an  al- 
leged illegal  importation «  process  was  issued  agiins  the  abves^  but 
was  not  served.  The  case  was  taken  by  appeal  totbe  Circuit  Cour^ 
and  the  governor  of  Geoigia  filed  a  paper,  in  the  nature  of  a  stipu* 
lation,  importing  to  hold  the  Africans  subject  to  the  decree  of  the 
Circuit  Court,  &c  Hekl  that  such  a  stipulation  oouk)  not  give  furis- 
dictionin  the  case  to  the  Circuit  Couit«  aa  process  coukfnot  issue 
legally  fiom  the  Circuit  Court  agunst  the  Africam^  because  it  would 
be  the  exercise  of  original  jurisdiction  in  admiralty,  which  the  Cir- 
cuit Court  does  not  possess.  The  OoMmor  af  Gtofgia  vs.  Amvi  ifi»> 
dnao.  131. 

3.  <<It  may  be  laid  down  as  a  rule,  which  admits  of  no  exception,  that  ia 
aU  eases  whoe  jurisdiction  depends  on  the  party,  it  is  the  paity  nam^ 
ed  in  the  record.*'  Ilnd.  133. 

4  The  libel  and  claim  exhibited  a  demand  for  money  actuary  in  the  trea- 
suiy  of  the  state  of  Geoigia,  mixed  up  with  the  general  fiuids  uf  the 
states  and  for  slaves  in  the  possession  of  the  govemment  i  the  pos- 
session of  both  of  which  was  acquired  by  meana  which  it  was  law- 
ful in  the  sUte  to  exercise.  Held  that  the  Couita  of  the  United 
States  had  no  jurisdiction  $  the  same  being  taken  away  by  the  llth 
article  of  the  amendments  to  the  Constitution  of  the  United  States* 
Ibid.  123. 

5.  In  a  case  where  the  chief  magistrate  of  a  state  ia  sued,  not  by  hia 

name,  but  by  his  sQrle  of  office,  and  the  daim  made  upon  him  is  en* 
tirely  in  his  official  character,  the  state  itself  may  be  coniideied  a 
party  in  the  record.  IbUL  134.      ^ 

6.  The  Complainants  are  stated,  in  the  bill,  to  be  ddzena  of  the  state  of 

South  Carolina.  The  defoncUnt,  the  Bank  of  Georgia,  is  a  body  cor- 
porate, existing  under  sn  Act  of  the  legislature  f  but  the  citisenship 
of  the  individual  corporators  is  not  stated.  The  averment,  in  the 
original  bill,  is^  that  WiUkm  B.  Bullock  and  Sanmel  Hale  are  citizena 
of  Georgia,  and  residents  therein ;  William  B.  Bullock  is  afterwarda 
designated  hi  the  bill,  aa  ••  President  of  the  Mother  Bank,  and  Sa* 
muel  Hale^  as  the  President  of  the  Branch  Bank  at  Augusts,  in  the 
state  of  Geofgia.**  The  Courts  of  the  United  States  have  no  juris- 
diction of  the  case.  The  record  does  not  show  that  the  defendants 
were  citizens  of  Geoigi%  nor  are  there  any  ^sdnct  allegations  that 
tlie  stockholders  of  the  bank,  were  citizens  of  that  state,  Bniihmpi 
ti  of.  vs.  The  Bank  of  Giorgiaft  ah  ?39 
Vol.  I.  4  V 
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r.  The  Cooft  win  iioe  take  joriidictimi  of  a  om,  wbwfii  ahboiigh  the 
whole  property  dunied  bf  the  Ie«or  of  the  pUmtUr  in  eiror  under 
a  patent,  and  which  was  reoorered  in  ejectment^  eioeeded  two  thoci- 
land  dodan,  the  title  to  a  lot  of  ground,  part  of  the  whole  timet, 
wfaieh  wta  oflett  nOoe  than. fi?e  hundred  doUan,  wai  onhr  hiTohred 
In  the  eaM  before  the  Court   OU  Grami  m  ike  demn  of  Mendiih 

t.  If  theCourtof  AitatehadjiirM^Mionoraniatter,itadedttonwouki 
beeonelonTei  but^bit  Coiirtcamiotyield  anient  to  the  propowtioo, 
that  the  juriMfietioQ  of  a  itate  Court  cannot  be  questioned,  where 
its  prooecdinn  were  broocht,  eolhtenilhr,  bekte  the  Circuit  Couit 
of  the  United  States.   Xi&tt  ^  PHrwi,  340* 

9r  where  a  Court  has  jurisdiction,  it  hss  a  right  to  decide  any  question 
which  occurs  in  the  Ctase^  and  whether  its  decision  be  correct,  or 
otherwise,  its  judgment^  until  reversed,  are  regarded  as  binding  in 
9wtff  other  Court.  But  if  it  acfL  without  authority,  its  ludgmenta 
and  orders.are  reprded  aa  nullities.  They  are  not  toidable,  but 
aimply  foid  t  and  form  no'bar  to  a  remedy  sought. in  omiosition  to 
Ihem,  eTen.pribr  to  a  reverMl.  They  constitute  no  justification { and 
a9  perMHM  concerned  in  executing  such  judgment^  or  sentences, 
are  considered,  hi  kw,  as  trespassers.  liuL  340. 


10.  The  iurisdictio#  of  any  Court,  exerdnng  au^oii^  over  a  subject^ 
nqr  be  Inquiied  into  in  erety  olber  Court,  w^ 

thelbrmerare  fefied  on,  and  brought  before  the  hitter,  by  a  pam- 
ckiminptiiel^eBcilltof  fuchproceedhigB. /W134a 

11.  The  jmsdiction  andimthori^  of  the  Courts  of  Kentud^y,  arc  derir- 
edwbolhftointiie  statute  kw  of  tile  state.  Ibid.  341. 

12.  The  derk  of  WoodIM  County  .Court,  hss  no  authority  to  alter  the 
recovd  o£  the  adniowledgment  of  a  deed,  at  any  time  after  the  le- 
oordismade.  Ibidi34l. 

iq.  The  Constituiion  and  kws  of  the  United  States  give  jurisdiction  to 
the  District  CoQrt%  over  all  cases  in  admirahy ;  but  jurisdiction  over 
tihe  CMC,  does  not  ooikatitute  tiie  case  itself.  !hbe  .AncKeon^Au^ 
Compmifj%.35^Bdmof  CoUom.  545. 

U.  TIm  Constitution  declaresthat««tiieiud'icaslpoWershsll  extend  to 
m  cases'mbwande<raityariaragunderil«-thekwsoftiie  United 
8tate%  and  treaties  made,  or  which^shall  be  made  under  their  authorw 
ity  i--4o.an  cases  afTectmg  ambassador^  ototiier  public  ministers  and 
consols  {  to  all  cases  of  admirshy  and  tnaiitimejuris^ction.''  The 
Constitution  cevtahdy  contemphtea  tiiese as tiiree  didmdckmaof 
m^/  fndiftiMyaredistinct.thegrKitof  jurisdiction  over  one  of 
tiiem,  does  not  confer  jurisdiction  over  either  of  tiieodier  two.  The 
discriminatiw  made  between  them  is  conehuive  asalnst  their  iden- 
tity. md.S45.  ^ 

^V  ^  ^y^^*^^  8«es.  Sucii  cases  are  as  old«as  navigation  it- 
aelf ;  ^  the  h|w  admbfaUy  and  maritime,  as  it  existed  Ibr  age%  ia 
Miphedbyoor  Courta  to  tiie eases  as tiiey  arise.  Itisnot^enta 
the  eigfatii  section  of  tiie  territorial  Act,  tiiat  we  are  to  look  for  tiie 
grsnt  <^  admiralty  and  maritime  jurisdiction  m  Uie  territorial  Courts 
ofFlorida.  Consemently,  tf  that  jurisdiction  n  exclusive,  it  is  not 
?^  5  i^^^'*5?S^»***«'^c*<^  Congress,  to  tiie  District 
XSoqrtof  Kenbicky.  TUdL  545. 
1&.  Tbe  Supreme  Court  of  tiie  United  States  hat  jurisdiction  of  appeah 
•itom  tiic  OrphanI*  Court,  tiirough^he  Circuit  Court  for  tiie  countv  of 
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Washington,  by  nitue  of  the  Act  f^Vcngrtm  of  Febrmvy  XMi$ 
1801 «  uid  bf  the  Aet  of  Congreii  MbteaqenUy  pa«ed,  the  matter 
in  ditpute,  exeluaiTe  of  eoeta,  muat  eieeea  the  value  of  1000  ((oUan 
in  order  to  entitle  tlie  petty  to  aa  uppetl '  JKckoKt  tf  dH  tb.  Adgaf 
Exteuidn,  SB5. 

17.  It  eannot  be  alle|^  that  a  citisen  of  one  itate^  hafiag  title  to  bode 
in  another  state*  n  disabled  (rom  suinr  for  those  huids  in  the  Cooit^ 
of  the  United  States,  by  the  &ct  that  be  derires  his  title  frqin  a  citi- 
zen of  the  state  in  which  the  lands  lie.  M'lkmald^  SmaUa/etaL 
623. 

18.  M.,  a  ci6sen  of  Ohio,  apprehemire  his  ^tk  to  lands  in  that  state 
could  not  be  maintained  m  the  state  Courts  and  beiiu^  indebted  to 
the  plaintiff,  a  citisen  of  Alabania,  to  the  amoant  of  llOOdoUar%  of^ 
fered  to  seU  and  conrey  to  hiin  flie  land,  in  payment  of  the  debt, 
stating  in  the  letter  b^  which  the  offer  was  made^  that  the  title  would 
most  prob^ly  be  maintained  in  the  Courts  of  the  tJnitcd  Btafees^  but 
would  fiul  in  the  Courts  of  the  state.  The  property  was  estimated 
at  more  than  the  debt^  but  in  conaequence  or  the  dimcuhiea  attend- 
ing the  titles  he  was  willmg  to  convey  it  for  the  debt^  which  was 
done.  The  plaintiff  in  error,  after  the  land  was  convejred  to  him^ 
gave  his  bond  to  make  a  q|iiit  claim  title  to  the  land,  on  condition  of 
receiving  1000  dollars  i  held-that  the  title  acquired  by  the  purchaser, 
gavejUnsdictiontothe  Courts  of  the  United  States.    IlM$23. 

19.  The  motives  which  induced  M.  to  make  the  contract  for  the  purchase 
of  the  land;  can  have-no  influence  on  its  validity.  A  Court  cannot 
enter  into  Uie  consideration  of  those  motives,  when  deciding  on  its 
jurisdiction.  Ibid,  624. 

20.  In  a  contract  between  a  mortgagor  and  mortgagee,  being  citizens  of 
different  states^  it  cannot  be  acHibted,  that  an  ejectment,  or  bill  to 
foreclose,  may  be  brought  in  a  Court  of  the  United  States,  by  the 
mortgagee  reading  in  a  different  state.  Ibid.  6^ 

^H.  Both  the  plaintiff  and  defendants  claimed  title  under,  the  provindns 
of  the  Act  of  Congress,  passed  3d  Blarch  1803,  entitled  **  An  /let 
regulating  the  grants  of  land,  and  providing  for  the  disposal  of  the. 
lands  of  the  Umted  SUtes,  south  or  the  state  of  Tennessee ;"  anil 
the  decision  of  the  Supreme  Court  of  the  state  of  Mississippi,  wai^ . 
upon  the  construction  given  to*  that  Act,  bf  the  commissioiiers  act- 
ing under  its  authori^.  This  is  a  case  which  draws  into  question 
tlie  construction  of  an  Act  of  Congress,  and  the  Supreme  Court  of 
the  United  States  lias  jurisdiction  on  a  writ  of  error,  by  which  the 
decision  of  the  Court  of  the  state  of.  Mississippi  is  brought  up  for 
revision,  under  die  25th  section  of  the  Judiciary  Act  of  1789.  Mm 
vs.  Borland  et  dL  65$. 

LACHES. 

1.  official  bonds^  4. 

2.  Doxct.  ThePoitmasteMaeaeiilySlS. 

LANDS  AND  LAND  TITLES. 

1.  In  order  to  bring  himself  within  the  protection  of  the  Actof  ci'Srioa 
by  the  state  of  Georgia  to  the  United  States,  the  party  must  show 
that  he  was  •*  actually  settled"  On  the  land,  on  the  27th  of  October 
1795,  the  period  mentipned  io  Uie  saitl  Act  of  cession.  Hickit  rs. 
Starke  Hal.9Q. 
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Z  It  •eeiDi^  thftt  a  tettlement  mude  oo  th«  Imd  bjr  another  penon,  who 
^ti?ated  it  for  the  proprietor^  would  be  auiRcient  to  conititute  **  an 
actual  settlemenV  within  the  meaning  of  the  law «  thouch  the  pro- 
prietor should  not  reiide»  in  penon,  oo  the  estate*  or  witoin  the  ter- 
ritory. Ibid-  98. 

3.  Constraction  of  the  Act  of  Congress  passed  MsrchSd  1807*  entitled 

'*  An  Act  to  extend  the  time  lor  locating  Viiiginia  military  warrants^ 
for  returning  surreys  thereon  to  the  office  m  the  Secretary  of  the 
Department  of  War,  and  appropriating  lands  for  the  use  of  school^ 
in  the  Virginia  military  reservation*  in  lieu  of  those  heretofore  ap- 
propriated.   Jbdbo*  Ts.  Clatk  d  aL  634. 

4.  The  reservation  made  by  the  Uiw  of  Viigjnia  of  1783,  cedbg  to  Con- 

gress the  territoiy  north-west  of  the  ri?er  Ohio»  is  not  a  reserva- 
tion of  the  whole  tract  of  country  betwelen  the  rivers  Scioto  and 
Little  MiamL  It  is  a  reservation  of  onhr  so  much  of  it,  as  mi^  be 
necessary  to  make  ap  the  deficienqr  off  good  lands  in  the  coontiy 
set  apart  for  the  officers  and  soldieraof  the  Viiginia  line,  on  the  con- 
tinental establishment,  on  the  south-east  side  of  the  Ohia  The  re- 
sidue of  the  landaare  ceded  to  the  United  States^  as  a  common  fund 
for  those  states^  who  were,  or  might  becoaie  mem>*ers  of  the  Uiuon, 
to  be  disposed  of  for  that  purpose.  Ib'd,635. 

5.  Although  the  nulitary  rights  constituted  the  primarv  claim  upon  the 

trust,  that  claim  was,  scoording  to  the  intention  of  thejoarties,  so  to 
be  satisfied  as  still  to  keep  in  view,  the  interests  of  the  union,  which 
were  also  a  vital  object  of  the  tnist.  This  was  only  to  be  efiected, 
by  prescribing  the  time  in  which  the  lands  to  be  appropriated  by 
ttese  daimanta^  should  be  separated  from  the  general  mass,  so  as  to 
enable  the  government  to  apply  the  residue  to  the  general  purposes 
ofthetnist  /W:63i[. 

6.  If  the  right  existed  in  Conmss  to  prescribe  a  time  within  which  mi- 

fitaiy  warrants  should  be  located,  the  right  to  annex  conditions  to  its 
extension,  follows  as  a  neceaaaiy  consequence,  iidd.  6^5. 
r.  If  it  be  conceded  that  the  proviso  in  the  Act  of  2d  March  ISOT,  was 
not  intended  for  the  protection  of  surveys  which  were  in  themselves 
absolutely  void «  it  must  be  admitted  that  it  was  intetided  to  protect 
those  which  were  defective,  and  which  might  be  avoided  for  irregu- 
laris. If  this  effect  be  denied  to  the  proviso^  it  become^  itsetf,  a 
nullity.  Ibid.  635. 

8.  Luids  surveyed*  are  under  the  kw  as  completely  withdrawn  from  the 

common  msss,  as  lands  patented.  It  cannot  be  sAid  Umt  the  proh'ii- 
tion,  that  "  no  location  shall  be  made  on  tracts  fjf  land  for  whtcfa  p^ 
tents  had  previoualv  been  issued,  or  which  hacl  b^^eti  prcvimi^y  %ur- 
Teyed,"  was  intended  only  for  valid  and  regular  survey  a.  They  did 
not  require  legislative  aid.  The  dauae  was  io'^txluced  for  thr  pro^ 
lection  of  defective  entries  and  survevs^  which  mif  hi  be  defeated  by 
entries  made  in  ouiet  tim^^t-  Ibid*  6jb. 

9.  UndertheActof  Congress  of  March  3d,  1803,  entitled  «« An  Act  re- 

gulalidg  the  grants  of  land,  and  providing  for  the  disposal  of  the 
landscl  the  United  StLtes,  south  of  the  sute  of  Tennessee,''  such* 
lands  oi4y  were  authorized  to  be  offered  for  s»k»  «ls  had  not  been 
appropriated  by  the  previous  sections  of  the  bw,  and  ccnlticatca 
granted  by  the  con^missioners  in  pursuance  tlipreor.  A  lig'hl  there- 
fore, to  a  particular  tract  of  land  derived  from  a  donation  certi- 
ficate given  under  that  law,  u  Ruperior  to  the  tiile  of  any  one 
who  purchased  the  tame  had  at  th«  ptibllc  saleiy  unkM  there  is 
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some  fatal  iniinnitt  In  the  cerdfiente,  which  renden  it  void*  Ramrt, 
BaHanddaL  666. 

10.  The  Act  of  ConcpreiB  reouiret  no  predie  fbrm  for  the  donation  cer- 
tificate. It  IB  Miflloient  if  the  proofa  be  exhibited  to  the  Court  of 
commitnbneriy  to  latiify  them  of  the  facti -entitling  the  party  to  the 
ceHificafie.'  It »  sufficient  if  the  conaiderationy  to  wit  the  occupancy, 
and  the  quantity  granted,  appears.  Nothing  more  b  necesaaty  to 
certify  to  the  goremment  the  t^^'*  n^fht,  or  to  enable  him,  tfter 
it  is  sunreyed  by  the  proper  officer,  to  obtain  a  pafent    Ibid,  666, 

11.  The  second  section  of  the  Act  of  Congress  of  March  3, 1803,  was  in- 
tended to  confer  a  bounty  on  a  numerous  dass  of  individuals,  and  in 
construing  die  ambiguous  words  of  the  section,  it  is  the  duty  of  the 
Court  to  adopt  that  construction  Which  will  best^ffect  the  lib^rd  in- 
tentions of  the  Icffislature.  Ibid.  667, 

12.  The  time  when  Uie  territoiy  over  which  this  law  operated  was  evm- 
cAatM  by  the  Spanish  troops,  way  very  important;  as  the  law  was 
intended  to  provide  for  those  who  were  actually  at  that  time  inhabit- 
ants uf,  and  cultivated  the  soil  within  it  <  but  whether  it  #as  in 

1797,  or  1798,  was  comparatively  unimportant.  The  decision  of 
the  commissioners  upon  the  period  when  the  evacuation  took  place, 
is  sufficient ;  and  the  Court  are  disposed  to  adopt  the  construction 
of  the  Act,  given  by  the  commiasionera  west  of  Pearl  river :  that 
the  evaduation  took  place  oii  the  30th  March,  1798,  by  which  persona 
coming  within  the  objects  of  the  section,  were  entitied  to  donation 
certificates.    Ibid,  667. 

13.  Conmss  have  treated  as  erroneous,  die  construction  given  to  the  law 
by  the  commissioners  to  setde  claims  to  lands  east  of  Pearl  river,  who 
have  decided,  that  only  those  who  were  setUed  on  the  lands  within 
the  territory  in  the  year  1797,  were  entided  to  donation  certificates^ 
and  who  had  granted  fo  others  preemption  certificates.  Ibid,  668.  • 

14.  The  commissioners  appointed  under  the  Act  of  Congress  relative  lo 
chums  to  lands  of  the  United  States  soudi  of  the  state  of  Tennessee, 
w,ere  authorized  tp  hear  evidence  as  to  the  time  of  the  actual  eva- 
cuation jof  the  territory  by  the  Spanish  troops  i  and^to  decide  upon 
the  fact  The  law  gave  them  power  to  hear  and  decide  all  matten 
respecting  such  chums,  and  to  determine  thereon,  according  to  justice 
and  equi^ ;  and  declared  their  deliberations  shall  be  final.  The  Court 
are  I  ound  to  presume  that  ereiy  fiict  necessHiy  to  warrant  the  certifi- 
cate, in  the  terms  of  it,  was  proved  befbce  the  commisaioners  i  and  that 
eomtequendy,  it  was  shown  to  them,  that  the  final  evacuation  of  the 
territory  bv  die  Spanish  troops^  ioiok  place  on  the  30lh  of  March^ 

1798.  Ibid,  668. 

LENGTH  OF  TIME. 

See  Statute  of  Limitations. 

LIEN. 

1.  Priority  of  the  United  States. 

2.  Mortgagee  m»y  an  well  be  pv^n  to  secm'e  f^tture  advance^  and  con- 

tingent debifli  9S  those  which  are  ct^itain  and  due.  Tlic  only  ques- 
tion thjit  properly  arises  in  such  c&st!s,  U  the  ^;ia  Jlder  of  tUc  ttans- 

X  The  t99t  of  TheJluHon  m^  Sjnith,  2  iVhecU.  396,  mtned  upon  its  own 
psrtkubr  cir€um«Uficc3^   AT)d  It  cstabliihcs  no  ^ch  proposiuon^'aa 
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LIEN. 

.  tiiit  a  mtdfic  and  perfected  Ken  can.  I>ed]fpkeed  by  the 
ority  of  the  United  Statef.  Jbid.AU. 
4.  It  18  not  understood,  that  a  general  Kei^  by  judgmeiit  on  lands,  eon- 
iUtutes^Mrae  a  property  or  risbt  in  the  iMlditarif.  It  only  oonfets  a 
right  to  levy  on  the  teme,  16  the  eaadnaiOD.or  other  jdverse  inteiests, 
nbsequent  to  the  Jadment  i  an4  wheto  the  levy  is  actually  made  on 

'  the  same,  the  title  of  the  creditor  rebtes  back  to  the  time  of  the 
judgment,  so  as  to  cut  out  immediate  incumbiances.  But  subject  to 
this,  the  debtor  has  full  power  to  sell  <ir  *otberw«e  dispose  of  the 
land.    /«A443.  '^     ^  *^ 

UMITATION. 

See  Statute  of  Limitations 

MANDAMUS. 

The  Court  refused  to  issue  a  ffumdanuu  to  the  Circuit  Couit.  for  the 
county  of  Washington,  commanding  that  Court  to  strike  off  a  plea 
which  the  Court  had  permitted  the  defendant  to  put  in,  and  to  comC- 
prf  the  defendant  to  enter  another  plea,  which  tlie  pUintiils*  coon* 
sel  deemed  the  proper  plea,  und(er  the  provisions  or  an  Act  of  the 
legislature  of  Maryland  upon  which' the  proceeding!  were  finuided, 
\  incorporating  the  Bank  ttf  Columbia.'  Ba^  of  CohmHin  ts.  Aoeeay, 
567. 

MARRIAGE. 

By  the  laws  of  Ifaiylsnd^  a  fl^  eoiai^  who  has  been  sbabdoned  by 
her  busband,  is  not  permitted  to  many  a  second  time,  uhtil  her  bos- 
band  shall  have  been  absent  seven  years  \  and  shall  not  have  been 
heard  of  during  tltat  time.  Shea  d  oL  ^..JRhamer.  108. 

MASTER  OF  A  VESSEL. 
Insurance,  5. 

MECHANICS  BANK  ot  ALEXANDRIA. 

1.  Tbe  pfovinon  in  the  Act  of  Congress^  incorporating  **the  Mecfauo 
Rtcs  Bank -of  Afozaadria,"  "Which  requires^  tiiat  tha  cajpital  stock  of 
the  bank  shall  oonsist  of  50,000  shares^  of -ten  doUsa  ^ach,  is  not  a 
condition  precedent  \  and  the  batik  went  legally  into  ppemtion,  with 
an  sdaal  capital  less  than  titat  nomberof  sfaSues.  AGnor  va.  Tkt  Jfe- 
ikarttaBmUtofMxanina.^. 

3.  Ev«n  i(  ftaud  hi^  existed  in  the  original  subscription  cif  this  stock  of 
the  ban^  it  would  be  extremely  diffcult  to  maintain  that 'such  a 
fraud,- wltich  MtaS  private^  between  the  original  subscribers  to  tiie 
stock  and  the  commissioners,  could  be- set  up  to  the  injury  of  subse- 
quent porchaseraof  the  stocky  who  became  "hotmjlde  bo)den  of  the 
same,  without  pi^dpaticn  in,  or  notice  thereof.  Ibid,  65. 

3.  It  k  not  a  corre9t  construtotioii.of  the  3d  and  31st  sections  of  the  Act 
of  Congress,  incorporating  the  Mechanics  Bank  of  Alexandria,  that 
the  slock  of  the  batdi  shau -be  deemed  to  belong  tb  the  petaonaiB 
whoae  names  it  slfods  upon  the  books  of  the  bank,  and  that  the  bank 
ia  not  bound  to  recogmae  the  inteieals  of  any  cUk»}^  fttnuit  and 
may  lefuse^to*  pefnitthe  stock  to  be  tsanfeircd*  whilst  the  ncAninal 
hoUer  is  indebted  to  the  bank.  Tli€  MockmwM  JBMt  ^  JUamdtim 
vs.  LBmm'mdMarm  Sdan.  308. 
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MISTAKE. 
Equity,  6,  8. 

MORTGAGE. 

It  11  truet  that  in  diaeusaioiii  in  Courts  of  Equity,  a  mort|;«ge  is  some- 
times called  a  lien,  for  a  debt  %  and  so  it  certainly  is,  and  something 

-  inoret  it  is  a  transfer  of  the  property  itself,  as  security  for  the  debt. 
This  must  be  admitted  to  be  true  at  law,  and  it  is  equally  true  in 
equity;  for  in  tlus  re«»eet  eauity  follows  the  kw.  The  estate  is  con- 
sidered as  a  trust,  and  according  to  the  intention  of  the  parties,  ss  a 
i;[ua]i6ed  estate,  and  security;  where  the  debt  is  dischained,  there 
is  a  resulting  truA  for  the  mortgager.  It  is  therefore  only  in  a  loose 
and  general  sense,  that  it  is  sometimes  called  a  lien ;  and  then  only 
by  way  of  contrast,  to  an  estate  absolute  and  indefeaable.  Comard 
vs.  The  MtmtU  Innmnee  Company,  441. 

NEW  TRIAL. 

An  application  for  a  new  trial,  on  motion  after  verdict,  addresses  itKlf 
to  the  sound  discretion  of  the  Court;  and  if,  upon  the  whole  case» 
^e  verdict  b  substantially  right,  no  new  trial  will  be  granted,  although 
there  may  have  been  some  mistakes  committed  on  the  trial.  The  ap- 
plication »  not  a  matter  of  absolute  right,  but  rests  in  the  judgment 
of  the  Court,  and  is  to  be  granted  only  in  furtherance  of  justice.  On 
a  ^rit  of  error,  bringing  the  proceedings  on  the  trial,  by  bill  of  ex- 
ceptions, to  the  cognizance  of  the  Appellate  Court,  the  directiona 
of  the  Court  below,  must  then  stand  or  fall,  upon  their  own  intrin-  ' 
sic  propriety,  u. matters  of  law.  IPLtmahan  vs.  The  Umvenal  Jk- 
ifsranee  Company.  183. 

NOLLE  PROSEQUL 

1.  According  to  mod^hi  decisions,  a  noOe  prouqui  does  not  smount  to  a 
fttraxiit  hot  simpler  to  an  agreement  not  to  proceed  further  in  that 
suit,  arto  the  particukr."  person,  or  cauQe  of  action,  to  which  it  was 
applied.  Mnfot  dai,  rs.  The  Meehanica  Bank  of  Alexandria,  74. 

%  In  sn  action  on  a  j<»nt  and  several  bond,  some  of  parties,  sureties,  se- 
vered in  thenr  pleadings  from  the  principal,  and  a  trial  and  veMict 
were  had  against  them «  sfterwards  the  principal  was  called  upon  to 
|>lead,'and  lie  did  so— judgment  was  then  entered  against  tfie  surew 
ties,  and  a  nMpro&emn  entered  against  the  principal.  To  this  judg- 
ment, or  the  proceeding  no  exception  was  taken  in  the  Court  be- 
low, nor  was  a  new  trial  iMced  by  the  sureties.  The  Court  held,  that 
there  is  no  decision  exactly  in  point  to  the  case ;  that  there  is  no  dis- 
tinction between  the  entry  of  a  noik  prosequi,  before,  and  the  entry, 
after  judgment,  as  applicable  to  this  case.  The  decisions  of  the 
Courts  of  the  United  States,  upon  this  proceeding,  have  been  on  the 
ground  that  the  question  is  master  of  practice  and  convenience. 
Ibid.  75. 

X  When  the  defendants  sever  in  th«r  pleadings,  a  noOe  pnmeqm  aafjtxt 
to  be  allowed  against  one  defendant  It  is  a  practice  which  fiobtes 
no  ru^s  of  pleadipg,  and  will  subserve  the  pubfic  convenience.  la 
the  administration  of  justice,  matters  of  form,  not  absolutely  sab> 
jected  toauthorilgr,  may  well  yield  to  the  substantial  Ismpoioi  of 
j'isuce.  Ibid,  HO. 
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NONSUIT. 

1.  The  Courts  of  the  United  States  haye  no  authority  to  ^ider  a  peKifip* 
toiY  nonsuit,  against  the  will  of  the  pUmtiff»  on  the  trial  ofa  cause 
before  a  jury.  The  plaintiflT  might  agree  to  a  nonsait*  bat  if  he  do 
not  80  choose,  the  Court  cannot  compel  him  to  submit  tto  it.  Eimare 
▼s.  Grjfma*  471. 
A  nonsuit  majr  not  be  onlered  by  the  Court,  ia  anv  cne,  without  the 
consent  and  a<jquiescence  of  the  plamtiff.   LFtFUf  ts.  Bnhwirf  d 

OFFICIAL  BONDS. 

1.  Hie  condition  of  an  official  bond,  that  the  officer  who  gives  it,  shaS 

**  well  and  truly''  execute  the  duties  of  his  office,  includes  not  only 
honesty,  bot  reasonable  skill  and  diligence.  If  U)e  duties  are-  per. 
formed  negligently  and  unskilfully  <  if  they  are  violated^m  want 
of  capacity  or  want  of  .caret  th^  can  never  be  nid  to  have  been 
« well  and  truly  executed."  Minor  etoLvm  The  MtAamiet  Bmk 
of  Jkxandria.  69. 

2.  No  act  or  vote  of  the  Board  of  Directors  of  a  bank,  In  violation  of 

their'  own  dutiei^  and  in  fraud  of  the  rights  and  interests  of- the 
atpckholders  of  the  bank,  will  justify  the  Cashier  of  the  bank  in  acts 
which  are  in  violation  of  the  stipulation  in  his  official  bond  **  well 
and  truly"  to  execute  the  duties  of  his  office.  Acts  done  by  a 
Cashier,  under  the  authority  of  such  a  vote,  or  of  a  usage  permitted 
by  the  directon,  in  violation  of  the  trusts  assumed  by  them,  are  on 
the  responsibility  of  the  Cashier  and  of.  his  sureties.  Ildd>  71. 

3.  The  official  bond  of  the  Cashier,  must  be  construisd  to  cover  all  de« 

faults  in  duty,  which  are  annexed  to  the  office,  froin  time  to  time,  by 
those  who  are  authorized  to  control  the' affairs  of  the  bank;  and  the 
sureties  in  the  bond  are  presumed  to  enter  into  a  contract,  with  re- 
ference to  the  rights  and  authorities  of  the  president  and  d]recton» 
under  the  charter  and  by-laws.  Ibid.  73. 
i.  The  claim  of  the  United  States  upon  an  official  bond^  and  upon  all 
parties  thereto,  is  not  released  by  the  laches  of  the  officer,  to  whom 
the  assertion  of  this  claim  is  intrusted  by  law.  Such  laches  have  no. 
effect  whatsoever,  on  the  rights  of  the  United  States,  as  well  against 
the  sureties,  as  the  princip^  iA  the  bond.  Dox  vs.  The  PoilmeaUr- 
GeneraL  335: 

PAROL  EVIDENCE. 

The  Court  held,  that  parol  evidence  iras  admisslblj^  to  show  the  agree- 
ment relative  to  the  place  where  payment  of  a  note  was  to  be  de« 
roanded{  although  the  agreement  did  not  appear  on  the  face  of  the 
note.  Such  an  agreement,  is  a  circumstance  extrinsic  to  the  oontrsct 
made  by  the  note;  and  its  proof,  by  parol,  is  regular.  Brenfi  Extern* 
toTB  ys.^TheBank  of  the  MdropoUi.  92. 

PARTIES. 

1.  Chancery  practice.  3,  9, 13, 13. 

3.  TThe  affidavit  of  a  party  to  the  cause,  of  the  loM  or  desttuetion  of  jm 
original  paper,  offered  in.  order  to  intaoduce  secondary  evidence  of 
the  contents  of  the  paper,  is  proper.  If  such  flidavit  could  not  be 
received  of  the'  loss  of  a  written  contract,  the  contents  of  which  are 
weD  known  to  othen^  or  a  copy  of  which  can  be^prfrved,  a  ptrty  might 
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PARTIES. 

becom^etefydepiiTedorhiftightib«tletiitina<kNA  Tnf- 

loem.Rigg9.  596. 
3.  It  b  a  foundgenenl  rule,  thst  a  pa?ty  caimot  be  a  witneii  m  his  own 
cautei  bat  many  collateral  queftiona  arise  in  the  progresa  of  a  causey 
to  which  the-rule  does  not  apply.  Questions  wDicfa  H  aot  involve 
the  matter  in^bbntrorersyt  but  matter  which  is  auziliair  to  thelrialt 
and  which  ftcilitates  (he-preparation  fat  it,  oiten  depends  on  the  oath 
ofthepar^.  An  affidavit  oi  the  materially  cf  ft^tness  for  the  puN 
pose  or  obtaininr  a  continuancet  or  a  comnmoato  take  depositions, 
or  an  affidavit  of  his  inability  to  attend,  is  usuaUr  made  by  the  party, 
and  received  without  objection.  On  incidental  questions,  which  do 
not  affect  the  issue  to  be  tried  by  the  juxy.  the  affidavit  of  the  party 
isrec^ved.  Ibid*  596. 

PARTNER  AND  PARTNERSHIP. 

1.  One  partner,  during  the  continuance  of  the  psttnership.  cannot  bind 
the  other  partner  to  a  submission  of  the  interests  of  both,  to  arbitrationi- 
but  he  might  bind  himself  so  as  to  submit  his  own  interests  to  such 
decision.  liarihaM  vs.  Fentr  d  aL  328. 

S.  Pleas  and  Pleadings.  14. 

PAYMENT. 

When  no  specific  tfane  fiir  the  Mrment  of  money  is  fixed  in  a  oontnet  by 
which  the  same  is  to  be  paid  by  <me  party  to  the  othen  in  iudment 
of  hw.  the  same  is  payable  on  demand.  Tht  fitmk  of  Cokmma  vs. 
H^gntr.  463. 

PEDIGREE. 

1.  A  letter  fiporo  a  deceased  member  of  a  fiunOy.  stating  the  pedigree  of 
the  fiunily.  and  sworn  by  the  wife  to  have  been  written  by  her  hus- 
band, who  also  swore,  in  her  dfpodtion.  that  thefiicts  stiUed  m  the 
letter,  had  been  frequently  mentioned  by  her  husband  in  his  lifetime^ 
b  legal  evidence;  as  is  also  the  deposition  of  the  witnesi^  in  a  quea- 
tion  of  pedigree.  EUiatt  doLwn,  FeurmddaL  337. 

i.  The  rule  of  evidence^  that  in  questions  of  pedigree,  the  declarations 
of  aged  and  deceased  members  of  the  fiumly.  mn  be  prmcd,  and- 
given  in  evidence,  has  not  been  controverted.  Ibid.  337. 

3*  Ih  a  case  where  a  oontroveny  had.arisen.  or  waa  expected  to  arise,  be* 
tween  parties,  concerning  the  validity  of  a  deed,  against  which  one 
of  the  partly  claimed,  but  no  controversy  waa  then  expected  to  siise 
about  the  heirship  \  a  letter  then  written,  stating  the  pcdime  of  the 
daimantib  was  net  considered  as  excluded,  by  the  rule  of  uw.  which 
declare^  that  declarations  relating  to  pedigree^  made  jMil  lUem  nuh 
lorn,  cannot  be  given  in  evidence.  IbilL  337. 

PLEAS  AND  PLEADINGS. 

1.  Surplusage  in  pleading,  does  not.  in  any  case,  vitiate^  after  veidtet. 
Cafroilm.Feahe.  33. 

3»  In  a  declaration  upon  an  agreement,  by  way  of  lesse,  by  which  the 
lessor  stipulated  to  let  a  nrm.  from  the  first  of  January  1830.  to  re* 
move  the  former  tenant,  and  that  the  lessor  should  have  the  tenancy 
and  occupstion  of  tbe  fim  from  that  day.  free  horn  all  hindrsnoe;  the 
assmiment  of  breaches  was.  that,although  specially  requested  on  the 
said  1st  of  January,  the  detodsntrstUscd.  and  neglected  to  turn  out 

Vol.  L  4  Z 
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PLEAS  AND  PLEADINGS. 

thtf  fbrmer  tentnt,  who  dien  wti^  or  had  been.  In  the  po«eanon  uid 
occupancy  of  jhe  hiiid»  mnd  to  deTnrer  poteaBoo  tfaweoT to  the  pkin^ 
tiff«  this  aisigninent  it  Mlfficient  Ibid,  23. 

3.  It  it  sufficient,  that  the  avennent  ahould  aUte  the  plaintifTa  readineat 

and  ofier»  and  his  request,  on^e  first  day  of  Januaiy  genenJly,  and 
not  at  the  Ust  convenient  hour  of  that  dayi  and  if  an  arerment  of  a 
personal  demand  ia  made,  it  need  not  bare  been  op  ^e  land.  Rid. 

4.  The  strict  doctrines  rektive  to  ay^rments  in  pleading,  hare  been  ap- 

plied to  special  pleas  in  bar,  of  tender,  and  some  others  of  a  peculiar 
character,  and  depending  upon  their  own  particuUr  reasons,  ibid  34. 

5.  Declarations  containing  geneiml  arennents  of  rea^new  and  request 

have  been  held  sufficient,  espedf^y  after  verdict,  unless  in  rtry  pe- 
culiar cases.  Jkid.  34. 

6.  The  law  requires  every  issue  tb  be  founded  upon  some  eertain  pointy 

that  the  parties  may  come  prepared  wjth  their  evidence,  and  not  be 
taken,  by  surprise,  and  the  jury  may  not  be  misled  by  the  introduc- 
tion of  various  matters.  d£nar  daLm.  TheMtekmitiBadt  of  Ma- 
ondtuu  67  • 
r.  What  defects  in  pleading  are,  and  are  not,  cared  by  verdict  Ibid,  GT. 

8.  On  a  joint  and  several  bond,  the  plaintiff  may  sue  one  or  all  of  the  obR- 

gors;  but,  in  strictness  of  law,  he  cannot  sue  an  intermediate  number. 
He  roust  sue  all  or  one.  But  if  such  error  is  not  tslcen  advantage  of 
by  plea  in  abatement,  it  is  waived  by  pleading  to  the  merita.  iZacL 
73. 

9.  Nolle  prosequi.  1, 3,  3. 

10.  Where  it  was  omitted  to  allege  in  the  declaration  on  a  pronussory 
note,  a^demand  of  payment  on  the  person  of  the  maker,  but  it  avei^ 
red  a  demand  at  the  oank[,  *<  where  the  note  was  negotiable,''  sudi 
averment  in  the  declaration,  could  not  be  true,  unless  there  was  an 
agreement  'between  the  parties^  that  the  demand  should  be  made 
there  i  and  the  averment  must  have  been  proved  at  the  trial,  or  the 
plaintiff  could  not  have  obtained  a  verdict  and  judgment  <  and,  after 
a  veixlict,  the  judgment  will  be  sustained.  Brmt^sllMCuion  va.  Tk€ 
BankofthemOr^oiU*  93. 

11.  After  the  filing  ol  a  new  count  to  a  deckration,  the  defendant,  who 
to  the  former  counts  has  pleaded  the  general  issue,  or  any  particular 
plea,  may  withdraw  the  same,  and  plead  anew,  either  the  ^neral 
issue,  or  any  further  or  other  pleas,,  whieh  his  case  may  require;  but 
he  mav,  if  lie  pleases,  abide  by  his  plea  already  pleaded,  and  waivd^ 
his  right  of  pleading,  de  tioeo.  The  milure  to  plead,  and  going  to  trial 
without  objection,  are  held  to  be  a  waiver  or  his  right  to  plead,  and 
an  election  to  abide  by  hia  plea;  and  if  it,  in  terms,  purports  to  go  to 
the  whole  action,,  it  is  deemed  sufficient  to  cover  the  wliole  declara- 
tion; and  puts  the  pbuntiff  to  the  proof  of  bis  caae,  on  the  new,  at 
well  aa  on  the  old  counts.  Wright  etoLvt,  Tht  Lmtt  of  HolUng^ 
fgforth.  169. 

13.  When,  upon  a  submission  by  one  partner  of  all  matters  in  contrbver- 
ay  between  the  partnership  and  (tie  person  entering  into  the  agree- 
mf*nt  of  reference ;  an*  award  was  made,  directing  the  payment  of 
money,  in  an  action  on  thobond,  to  abide  by  the  award;  the  breach 
aaaigned,  was,  that^the  partner  who  agreed  to  the  reference  did  not 
pay.  Sec ;  this  is  a  sufficient  assignment  of  a  breach,  as  he  only  who 
agreed  to  the  reference  was  bound  to  pay.  Karthaiu  vs.  Farretd  id, 
231. 
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hSy^  S««.  him  to  give  the  ptaintiff  •  P«»l*f  ""^'tte  tSS^ 
of  tEThw  ^  not  p(^t  him  to  «v«l  hm»elf  of  it  rt  tlic  time  or 

MoiMt  the  nngle  p«tner  couM  not  be  mrtwned.  ^(»**  ^"^,5,^  , 
16.  iKion  ofTe  cWemkip  of*  P^  ^'ff^'S'JfSftoS;!^  J 

«S  toA^Dta^t^uit  X)f  the  Oiited  State.,  of  the  rt.te  of  M«». 
SnouSairt  AedefendMt  to  the  on>in.ltoit.  ThedefemtantplMd- 
teJTbrtteOmh.nt'Coiirt  of  aSU.  county,  wthert«teof  M». 
^S^  wC  «Wd«fend«.tre«dea.  he  h«l.b«n  .ppomted  thejjd- 
!r^£^»»/^W  ind  hid  continued  to  acHnlh«tc»p»city.  Meld, 
SSrtAjTebuTeoSl*'^''?™*"*  obt«ned  in  .Penn«rlv.ni..  by 
^  SS.  M  •di&l.ti  of  W..  WM  due  to  him  m  bit  peiBond 
SS^"^~!»««t«i^  whetherthe defend«nt wm or w« not 

in  My  m.m.er,  rfTect  *»«  "«*»<' ^"^  ji""^  •"S^Pjf*^: 
den  M  hwmterial  iMue,  wd  it  bwl  on  derourter.  BuUk  y.  ivtl- 

IB.  Whttc^e  Court  to  which  judgment  it  rendered,  ha*  n<rt  jomdiction 

*     Z^A^tffi  mtter  <*  thVwit. «  where  the  judgment  upon 

wWch«it i.%w„ght. U,b«.Hitely  voiA th-  '«^.1^^J>.^J 

or  may,  in  KMne  caae^  be  given  m  «"«•«'•-*.  "»'>S*«  K*""**  "~*' 

ti^^^of.  ^ord.  though  there  W  be  "pmrt .«  oper.t»n, 
wd  it  b  lion  tbia  ground,  that  no  matter  of  d^nee  «n  be  plead- 
Slto  wrficue,  to  a  tuit  on  •  judgment  which  exiited  antcnor  to 

the  judgment.  Jbid.  692.  ...         ^  5 .  j„ 

30.  Ithib«!omeaiettledpn«ticetodedaringmanachOTuponamdg. 

ment.  not,  a.  formeriy,  to  M:t  out  to  the  declaration  the  whole  of  Um 
^eee^ga  to  the  oSgimil  aoit,  but  only  to  alkve  generaHy,  tlat  Ae 
SS  iv  the  con«lei«tton«id  judgmentofftat  Court,  recovered 
Slewm  mentioned  therein,  the  oSgintl  cause  of  action  havmg  pav- 
ed in  rem  jiiditatam.  Ibid.  693.  j  •  •  i_ 
21.  In  an  action  upon  a  judgment  recovwed  inftvoor  «•"•*»»"«: 
tor.  the  pbintifTi*  not  bound  to  make  a  profcrt  of  the  lettera  of  ad- 
ministradon.  That  H  i.  not  ne«ei«iv  in  aetiona  "?«?  •"«'' J°^!!5 
that  the  plaintiffname  himwdf  aa  admmiiti«tor,^follow»,  Itom  his  not 
being  bo^nd  to  make  profert  of  the  letter.  «'' J^'";"»f»'«" «  "^ 
when  he  doc*  iO  name  himself,  it  may  be  r^eeted  a*  Mrplus^e. 
Jbid.  693. 
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POST^rnCE  DEPARTMENT. 

The  Act  of  CongreM,  ibr  tenhtinff  te  Port-Office  DeiMrtmenL  does 
not*  in  teniM»  ditchaige  the  obhgoi%  in  the  officit]  bond  of  a  Deputr 
Pottmuter,  from  the  direct  chum  of  the  United  States  upon  thenil 
on  the  fiuhire  of  the.  Postmaster-General  to  commence  a  suit  against 
the  defaulting  Postmaster,  within  the  time  prescribed  bylaw.  Their 
liability,  therefore,  continues.  They  remain  the  debtors  of  the  Uni^ 
ed  States.  The  responsibility  of  the  Postmaster-General  is  superadd- 
ed  to,  not  substituted  for,  that  of  the  obligora.  Doxet  aL  ts.  The 
FmtmaHer-Qenend.  333. 

PRACTICE. 

1.  Chancenr  Prsetice,  ptmim. 

2.  In  a  txial  in  an  action  of  ejectment,  m  which,  accor^ng  to  the  prort- 

stons  of  the  kwa  of  Tennessee,  the  defendant  was  held  to  bai^  the 
dedaiation  sUted  two  demises,  by  H.  &  IL,  citizens  of  PennsyWania; 
and  the  other,  the  demise  of  B.  fc  G.  citizens  of  Masnchusetts.  The 
cause  cooung  on  for  trial  before  a  juiy,  the  plaintiff's  suffered  a  non^ 
suit,  which  was  set  ande ;  and  the  Court,  on  the  mo6on  of  the  phin- 
lifis^  permitted  the  declaration  to  be  amended,  by  adding  a  count  on 
the  denuse  of  S.,  a  citizen  of  Missouri.  The  parties  went  to  trial 
xnthout  anv  other  pleading  i  and  the  Jury  found  for  the  pkintiff; 
upon  the  third,  or  new  count,  and  a  judgment  was  rendered  m  his  &- 
Tour.  Held  to  be  valid.  fFrigkt  eioL  T9.  The  iemee  of  Ablbus- 
uwih.  165.  -f  -B 

S.  The  allowance  and  refusal  ofamendments  in  the  pleadings— -the  gmnting 
and  refusing  new  trials  \  and  most  of  the  other  incidental  order^ 
made  in  the  progress  of  a  cause,  before  trial  %  are  matters  so  pecu- 
liarly addressed  to  the  sound  discretion  of  the  Courts  of  original  ju- 
risdiction,'as  to  be  fit  for  their  decision  only,  under  their  own  rules 
and  modes  of  practice.    This  Court  has  alwaya  decfined  interfering 
in  such  cases.  Ibid,  165. 
4.  On  a  trial  upon  the  merits,  it  is  too  late  to  take  exception  to  the  capa^ 
dty  of  the  phdntifi'to  sue,  this  should  haye  been  done  by  a  plea  hi 
abatement,  hefore  the  triali  and  the  ominion  to  do  this  b  a  waiver  of 
the  objection.  Canard  vs.  The  JthnHc  Jnntnmee  Company.  450. 
7.  When  the  state  of  the  record  did  not  show  a  judgment  of  nonsuit  to 
have  been  entered,  although  the  bill  of  esceptions  states  the  fiwt, 
the  plaintiff  may  spply  for  a  eerliorari  to  bring  up  a  perfect  record,  or 
dismiss  the  writ  or  error,  and  proceed  dt  novo,  Emon  va.  Gryme$, 
472. 
6vTbe  state  of  Ohio,  not  having  been  admitted  mto  the  Union  until  1809; 
the  Act  of  Congress  passed  May  8th  1792,  which  is  expressly  con- 
fined in  its  operations  to  the  day  of  its  passage,  in  adopting  the  prac- 
tice of  the  state  Courts  into  the  Courts  of  the  United  States,  could 
have  no  operation  in  that  state ;  but  the  District  Court  of  the  United 
States,  esUblisbed  in  that  sUte  in  1803,  was  vested  with  all  the 
powers  and  jurisdiction  of  the  District  Court  of  Kentucky,  which 
exercised  fufi  Circuit  Court  jurisdiction,  with  power  to  create  a 
practice  for  its  own  government.    The  District  Court  of  Ohio  did 
not  create  a  system  for  itself,  but  finding  one  established  in  the  states 
in  the  true  spirit  of  the  policy  pursud  by  the  United  States^  pro- 
ceeded to  administer  justice  according  to  the  practice  of  the  state 
Courts,  and  by  a  single  rule  adopted  the  state  sfstem  of  practice. 
When  in  1807,  the  seventh  Circuit  wss  estabfished,  the  judge  as- 
si^^d  to  that  CiroOit,  found  the  practice  of  tiie  state  sidoptra,  in  fiic^ 
into  the  Circuit  Court  of  the  Umied  8t«tes»  aad  the  »ine  has  sioce^ 
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tof»r  as  it  VM  found  |ii»cticab1e  and  coBTemenl^  by  %  mifoMi  nn- 
denUndinr,  been  punued  witbout  any  pontiTe  mle  upon  tb«.  mb*  • 
ject.  FuUerton  ya.  He  Bank  ofHU  UmUd  SlateB.  613. 

7.  Tbe  Act  of  18tb  February,  1820.  relative  to  pioeeediqga  againat  |iar- 

tiea  to  pronuaaoiy  notea^  waa'  a  rery  wiae  and  benevolent  law,  a^ 
ka  ndutaiy  effects  produced  its  immediate  adoption  into  tbe  prac- 
tice of  tbe  Courti  or  tbe  United  States,  and  tbe  iuita  bare  in  many 
instances  been  prosecuted  under  it.  IbkL  613. 

8.  It  will  not  be  contended,  tbat  tbe  practice  of  a  Court  can  only  be  ana- 

tained  by  written  rules^  nor  tbat  a  party  pursuing  a  Ibrm  or  mode  o£ 
proceeding,  sanctioned  by  tbe  most  solemn  Acts  of  tbe  Court  tbrough 
a  course  m  years^  la  to  be  aurprised  and  turned  outof  Court  upon 
a  ground  whicb  has  no  bearinsr  upon  tbe  merits.  Written  rules  are 
unquestionably  to  be  preferred,  becauae  of  tbeir  certainty  i  but  there 
can  be  no  want  of  certainty  where  long  acquiescence  baa  established 
it  to  be  tiie  law  of  the  Court,  that  the  state  practice  ahaU  be  their 
practice,  as  fiff  as  they  have  the*mau}a  of  canying  it  into  effect,  or 
uir  *1  deviated  from  by  pontive  rules  of  tbdr  own  making.  Mnd.  613. . 

9.  Although  the  Act  of  the  legislature  of  Ohio  regulating  the  mode  of 

proceeding  in  actions  on  promissor}r  notes^  was  ^asaed  after  tbe  mak- 
ing Of  the  note  upon  which  this  action  was  brought^  yet  tbe  Circuit 
Court  of  the  United  States  for  the  district  of  OhicH  having  incorpo- 
rated the  action  under  that  statute,'  with  all  its  incidents^  into  its 
course  of  practice,  and  having  full  power  by  law  to  adopt  it,  there 
does  not  appear  any  legal  objection  to  its  doing  so^  in  the  proseca- 
tion  of  the  system  under  which  it  has  always  acted.  Ibid,  ol5. 

10.  Where  tbe  record  from  the  Court  below,  contained  the  whole  pio^ 
ceedings  in  the  case,  snd  exhibited  all  the  matters  either  partv  ra* 
qutfed  for  a  final  disposition  ofthe  case,  and  the  counsel  for  both  the 
appellant  and  tbe  appellees,  were  willing  to  submit,  upon  aiguroent^ 
the  whole  case  to  the  final  deciaion  of  the  Court,  but  it  appeued 
that  ^e  Circuit  Court  of  Ohio  had  not  decided  any  question,  but 
that  wluch  bad  been  raised  upoii  the  Jurisdiction  of  the  Court  i  the 
counsellwere  directed  by  this  Court  to  argue  the  point  of  junsdic- 
tion  only.  M* Donald  vs.  Smaliey  d  oL  62U 

PRESIDENT  OF  THE  UNITED  STATES. 

See  Army  ofthe  United  States,  3, 3. 

PRINCIPAL  AND  AGENT^ 

The  officers  of  a  bank  are  held'  out  to  the  public,  u  having  authority  to 
act  according  to  the  general  usage,  practice^  and  course  of  their  bu- 
siness ( and  tiieir  acts  within  the  scope  of  such  usage,  practice,  and 
course  of  business,  would,  in  general,  bind  tbe  bank  in  favour  of 
third  persons,  possessing  no  other  knowledge,  jtftfior  daLy,  The 
MuAanki  Btmk  of  Alegamdna,  70. 

PRIORITY  OF  THE  UNITED  STATES. 

1.  What  is  the  nature  and  effiect  of  the  priority  of  the  United  States,  un- 
der the  statute  of  1799,  chap.  138,seo.65.  Conardj*.  TUJtianiie 
Imunmet  Company.  438. 

?.  It  ia  obvious,  that  the  ktter  dause  of  the  65th  section  of  the  Act  of 
1799,  is  merely  an  ezpbmation  of  the  term  **  iaaolvency*'  used  in  the 
first  ckuse,  and  embraces  three  classes  of  caaea,  all  of  which  rebte 
to  living  debtors.  The  case  of  deceaaed  debton^  standa  wholly  upon 
tbe  alternative^  ID  the  fbmier  part  ofthe  CDMtment  iWL439. 
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PRIORITY  OF  THE  tlNITED  STATES. 
5.  iMolvcncjr.  in  the  teMeofthe  itatate^  relates  toneh  tgenefildi. 
▼estment  of  property,  u  would  in  fiict  be  equinOent  to  imolTcncr 
m  \u  to€hnic«l  sense.  It  tuppoMi^  that  aO  the  debtor»aim>perl7  hM 
paMrd  from  him.  This  was  the  langiutfe  of  the  decinon  m  the  case 
oTthe  Umted  SUtes  m.  Booe,  3  Cnmdi  73»and  it  was  eooaeqaent. 
hr  held,  that  an  asugrnmentof  part  of  the  debtor's  propertr.  lil  not 
toll  withm  the  provision  of  the  statute.  AuL  439. 

4.  Mere  inabifi^- of  the  debtor  to  pay  aO  his  debt%  is  not  an  insohencj 

wi^  tiie  Btatutei  but  it  must  be  manifested  m  one  of  the  three 
mode%  pointed  out  in  the  explanstdiy  clause  of  the  section.  Ibid, 
439. 

5.  The  priori^,  as  Kmttedrsndestablishedin  fiiTOorof  the  Umted8tite% 

M  not  a  ri^t  which  superMdes  and  orenules  the  assignment  of  the 
debtor,  as  to  any  property  which  the  United  States  may  afterwatds 
elect  to  take  in  ezecutioo,  so  as  to  prevent  its  passing  by  rirtuft  of 
such  asBgnment  to  the  asngnees  r  but  it  is  a  mere  right  of  pfior  pay- 
inent,  out  of  the  genend  fundf  of  the  debtor,  in  the  bands  of  the  o* 
signees  rand  the  assifntees  are  rendered  personaUy  liable,  if  they 
omit  to  dischaige  the  debt  due  to  the  United  States.  Ibid.  439. 
C  It  is  true,  that  in  discussions  m  Courts  gf  Eqoi^  a  mortgage  is  some- 
times called  ^  lien,  for  a  deht »  and  so  it  certainly  is,  and  somethmg 
more  (it  is  a  transfer  of  the  property  itself  as  se<iuri^  for  the  debt. 
This  must  be  sdmitted  to  be  true  at  law;  and  it  is  equally  true  in  equity  i 
lor  in  thb  respect  eouity  follows  the  law.   The  estate  b  considered 
as  a  trust,  and  according  to  the  mtention  of  the  parties,  as  a  biiafift- 
ed  estate  and  security;.    When  the  debt  is  discharged,  there  is  a  le* 
sultiqg  trust  for  the  mortgagor.  It  is  therefore  only  in  a  loose  and 
geneiml  sense,  that  it  is  sometimes  called  a  fien « vid  then  only  bw 
way  of  contrast,  to  an  estate  absolute  and  indefeisible.  lUdL  44L 
r.  It  hsis  never  yet  been  decided  by  this  Court,  that  the  priority  of  tlie 
United  States,  will  divest  a  specific  fien,  attadied  to  any  thing,  whe- 
ther it  be  accompanied  by  possession  or  not  Ibid.  441. 
&  The  careiDfTbeUiisonct.  8mith,3  IFI«rf.  396»  turned  upon  its  own 
psrticular  circumstances^  and  did  not  establish  any  prinoples  differ- 
ent  from  those  which  are  recognised  in  this  case.  And  it  establishes 
no  such  proposition,  as  that  a  specific  and  perfected  lien  can  be  dis- 
^  ^hced  by  the  mere  pridity  of  the  United  States.  Ibid.  444^ 
9*  It  is  not  understood,  that  a  general  lien,  by  judgment  on  lands,  coo* 
stitutes,  sier  se,  a  property  or  right  in  the  Jand  Itself.  It  only  confers  a 
riffht  to  levy  on  the  same,  to.  the  exclusion  of  other  adverse  int^restsb 
•obsequent  to  the  judgment  i  and  when  the  levy  is  actually  made  on 
the  same,  the  title  of  the  creditor  rebtes  back  to  the  time  of  the 
judgment  so  as  to  cut  out  intermediate  incumbrances.    But  sub- 
ject to  this,  the  debtor  has  full  power  to  sell  or  otherwise  disnose  of 
theland.  Ibid.  443.  -       — i--«w 

PROMISSORY  NOTE. 

i.  In  an  action  against  the  endorser  of  a  promissory  note,  made  ''nego- 
tiable in  the  Bank  of  the  Metropolis,*'  the  dedaration  averred ade- 
mand  of  tfai^  same,  at  that  bank.  No  oUier  notice  of  the  non-pay- 
ment  of  the  note,  was  sent  to  the  endorser,  but  that  left  for  him  at 
tiie  Bank  of  the  Metropolis;  and  it  was  proved,  that  there  Was  an 
agreement,  by  parol,  with  the  endorser,  as  to  other  notes  discounted 
previoasly,  by  the  bank,  for  his  accommodstioi^  that  payment,  and 


Digitized  by 


Google 


PROMISSORY  NOTE. 

deiiMii«d  of  pavfhent,  abould  be mide at  tiie baakt  the  cndoTBcr  re- 
sidmg  a  ooDsideiBble  diitance  ftom  the  bank.  Held  to  be  Mifficieiit. 
Brents  Exeeuton  ra.-  The  Bank  of  ike  Mtinpoiu.  89. 
9.  The  endoner  of  such  a  notep  is  himself  l^nd  by  tlie  contract  made 
by  the  dsawer»  and  by  the  establiahed  ana  known  usage  of  the  bank. 
Ibid.  93. 

3.  A  foommatf  note  was  made  at  Geoi|;etown,  payable  at  the  Bank  of 

Columbia*  m  that  town ;  the  defendant,  the  endorser  of  the  note,  Iiy- 
in;  in  the  ccHtnty  of  Alexandria  within  the  Dislnct  qf  Columbia,  mkI 
having,  what  was  aOeged  to  be,  a  place  of  butinen  in  the  City  of 
Washmgtonf  and  the  notice  of  the  non-paymennt  of  the  note,  en« 
closed  in  a  letter  and  sapencribed  with  his  name,  waa  put  into  the 
post-office  at  Geosgetown,  addreased  to  him  at  that  place.  Held 
that  this  notice  was  sufficient  7^  Bank  of  GoSumOia  vs.  Lauh, 
rtnee,  582. 

4.  In  cases  where  the  party  entitled  to  notice  resides  in  the  countiy,  un-, 

less  notice  sent  by  the  mail  is  sufficient,  a  special  messenger  must 
be  employed  ibr  the  purpose  of  sencUng  it,  but  thia  case  ia  not  one 
which  required  such  a  duty.   IIAL  582.  ^ 

5.  If  the  defendant  had  a  place  of  business  in  the  City  of  Washington, 

and  the  notice  aeired  tbere  would  l>e  good,  yet  it  by  no  meaite  fol- 
lowsb  that  service  at  hia  place  of  residence  in  another  place;,  would 
not  be  equally  good.  Partiea  may  be  and  liequently  are  so  situated, 
that  notice  may  well  be  given  at  either  of  several  places.  Jbid*  5^. 

6.  That  is  not  properly  a  phce  of  business  in  the  commercial  understand- 

ing of  the  terms,  which  has  no  public  notoriety  as  such,  no  open  or 
public  business  carried  on  at  it  by  the  |>art}',  but  only  occasional  em- 
ployment by  him  tber^  two  or  three  times  a  week,  in  a  house  occu- 
pied by  another  person,  the  party  only  engaged  in  settling  up  hia 
old  business.  Ibid.  582.  . 
r.  The  general  rule  is^  that  the  par^  whose  duty  it  is  to  give  notice  of 
the  dishonour  of  a  bill  or  note,  ia  bound  to  use  due  diligence  in  com- 
municating the  same.  But  it  is  not  required  of  him  to  see  dwt  the 
notice  »  brought  home  to  the  party.  He  nuy  employ  the  usual  and 
ordinaiy  modes  of  conveyance ;  and  whether  the  notice  reaches  ^e 
party  or  not,  the  holder  has  done  all  that  the  law  requires  of  him. 
Ibid,  5^.  »  ^ 

8.  It  seems  to  be. well  settled,  that  when  the  facts  are  ascertained  and 

undi^^uted,  what  shall  constitute  due  diligence  in  a  question  of  law. 
Ibid.  583. 

9.  The  rules  refaitlve  to  diligence  ought  to  be  reasonable^  and  founded  ia 

genend  convenience,  and  with  a  view  to  clog,  as  Uttle  as  possible^ 
consistently  with  the  safety  of  the  parties,  the  circulatioa  of  paper 
of  thia  description.  /M  583. 

10.  When  a  person. has  a  dwelling  house  and  a  counting-room  in  the 
same  ci^  or  town,  a  notice  sent  to  either  pbu:e  is  sufl^cient  {-^par- 
ties live  m  dilTereut  poatttowrm^  notice  through  the  post-ofce  is  suf- 
ficient Notice,  to  a  pai^  living  at  another  place  than  the  holder, 
aent  by  mail  to  the  nearest  posi-office,  is  good  under  common  cir- 
cumstances, and  in  such  cases  where  notice  ia  sent  by  mail,  it  is  (^ 
tance  alone,  or  the  usual  course  of  receiving  letters,  which  must  de- 
termine the  sufficient  of  the  notice.  Ibia.  ^83. 

11.  Some  countenance  htm  lately  been  given  in  England,  to  the  pmctice 
of  sending  a  notice  by  a  special  messenger  in  extraoidinary  case% 
by  allowing  the  holder  to  recover  of  the  endorser  the  expenses  of 
serving  the  notice  m  tha  manner.   The  bolder  is  not  bound  to  use 
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the  miul  for  tiia  pdrpoie  of  lendiiig  the  BOtiee.  He  nmrn  employ  a 
special  metienger  if  he  plcMCi^  butjt  h»t  not  beeo  decided  that  he 
mutt.  To  compel  the  holder  to  me  ezpeme  of  e  ipeml  iiiene»- 
ger  would  be  unreMonable.  Ibid.  584. 
12.  Modern  dediiorfb  go  to  efUblkh,  that  if  e  note  be  at  the  phoe  where 
it  is  payable,  on  the  dav  it  ftUs  doe,  the  onfit  of  proving  pajment 
ftlla  upon  the  parties  who  are  liable  to  pay  it|  and  the  instnictione 
of  the  Circuit  Court,  in  this  case*  were  more  favourable  to  the  par« 
ties  to  the  note»  where  the  Court  sud,  upon  the  suAoencJr  of  the 
demand,  that  on  an  article  or  a  note  made  payable  at  a  particular 
bank,  it  is  sufftnent  to  show  that  die  note  had  .bec»  cBsoounied,  and 
become  the  property  of  the  bank,  and  that  it  was  in  die  bank,  and 
not  paid  when  at  maturity.  #WMon  vs.  Tke  Bank  of  lAs  OniUi 
Statai.  615. 

RECORDING  OF  DEEDS. 

1.  TheregisCry  Act  of  Ohio  diMCts  that  all  deeds  made  withfii  thestate 
shall  be  recorded  within  ux  months  from  the  time  of  the  actual  eie« 
cution  thereof,  and  declares,  that  if  an^  such  deed  sfaaD  not  be  re- 
corded in  the  county 'where  the  land  he%  within  the  linuts  allowed 
by  the  law,  *;the  same  shall  be  deemed  fraudulent  and  void,  against 
any  subsequent  purchaser,  for  a  valuable  consideratkio,  without  notice 
of  such  deed'*  SieeU^s  Leuee  vs.  l^pmetr.  559. 

3.  In  the  construction  of  the  registfy  Act  of  Ohio,  the  term  '^purdia- 
sers,"  is  pAially  taken  in  its  limited  legal  sense.  '  It  ^leans  a  com- 
plete purchaser  t  or  in  other  word%  a  purchaser  ekthed  with  a  legal 
title.  Wd.  559. 

3.  It  is  not  necessary  that  a  deed  made  to  a  subsequent  btma  Jkk  |>ur- 
chaser  without  notice,  shall  be  recorded  to  give  it  operation  against 
a  prior  unrecorded  deed,  as  by  the  provisions  of  the  registij  Acta 
the  prior  deed  is  declared  in  itKlf  absolutely  void  as  against  such 
purchaser.  /6iU460. 

4..  A  decree  of  the  Supreme  Court  of  Ohio  ordered  that  the  patentee  of 
a  certain  tract  of  land,  should,  within  six  months,  make  a  deed.  Sic 
with  covenants  of  warranty  convejring  a  portion  of  the  kind  held 
under  a  patent  to  the  compkinants  in  that  suit,  and  on  the  faihue  o£ 
A  to  make  the  said  deed,  kc.  **  that  then  and  in  that  caae,  the  com* 
plainant  shall  hokl,  possess  and  eq}oy  the  said  portion  of  bnd,  in  ae 
mir  and  ample  a  numner,  as  if  the  same  had  been  conveyed  to  him.'* 
The  decree  of  the  Supreme  Court  of  Ohio^  by  which  a  convq^ance 
of  land  is  directed  to  be  mad^  the  decree  being  according  to  die 
laws  of  Ohio^  vested  in  those  to  whom  the  deed  was  ordered  to  be 
made,  such  a  legal  title  to  the  land  to  have  been  conveyed  by  the  deed 
as  would  have  been  vested  by  a  deed  of  equal  date «  and  the  registry 
Act  of  Ohio  applies  ss  weQ  to  a  title  under  such  a  decree,  as  it  would 
do,  if  the  par^  held  under  a  bonafidt  deed  of  the  same  date  with  the 
patent  of  the  huid,  and  the  decree  givea  a  legal  title  as  ample  aa  % 
deedv /*' A  55S.  •  o  i— 

5.  Beed8,2,  5,6,7,  8,9. 

6.  The  provisions  of  the  laws  of  Kentucky,  relative  to  the  acknowledg- 

ment of  deeds,  for  the  purpose  of  recuiding  the  same.  £tfwtf  vs. 
FtinoL  339. 

RELEASE. 

At  Commnii  Xati*,.the  release  of  a  debtor  whose  penon  is  in  ezeou* 
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tion.  It  a  reletse  of  the  Judf^ent  itself  The  Uw  will  not  permit 
prQseediiu|B  by  a  creditor  at  the  same  time  against  the  person  and 
estate  of  his  debtor,  and  where  an  election  has  been  made  to  take 
the  person,  it  presuihea  8atisfaction»  if  the  person  be  voluntarily  re* 
leased   Th^  OhUed  StaUt  vs.  Stmdmry  et  aL  57 S. 

RESPONDENTIA. 

1.  It  is  not  necessaiy  that  a  rapandtn^  loan  should  be  made  before  the 
departure  of  the  ship  on  the  vwage;  nor  that  the  money  loaned, 
ahould  be  employed  in  the  outfit  of  the  vessel,  or  invested  in  the 
goods  on  which  the  risk  ia  run.  Conard  va.  Tkt  JtUtitUU  Amtrane^ 
Company.  436. 

3.  It  matters  not,  at  what  time  the  loan  b  made,  nor  upon  what  goods 
the  risk  is  taken.  If  the  risk  of  the  vo>'af^  be  substantially  and. 
really  taken  i  if  the  transaction  be  not  a  device  to  cover  uauiy,  gam^ 
ing,  or  fraud ;  if  the  advance  be  in  good  fiiith,  to  a  maritime  premi« 
um'i  it  ia  no  objection  to  it^  that  it  waa  made  sHer-the  voyage  was 
commenced,  nor  that  the  money  waa  appropriated  to  purposes  whol* 
ly  unconnected  with  the  vQjmge.  /M.  437. 

3.  The  lender  on  rttpandentia,  is  not  presumed  to  lend  on  the  fiuth  of 

any  particular  appropriation  of  the  money  i  and  if  it  were  otherwise^ 

his  security  coiud  not  be  avoided  by  any  misapplication  of  the  fond* 

.  where  the  risk  waa  bona  fide  run,  upon  other  goodsi  and  it  waa  not  a 

mere  contract  of  wager  and  hanrd.  Ibid.  437. 

4  It  seems,  that  the  common  and  usual  form  of  a  rsqMmdbilui  bond,  ia 
that  which  waa  used  in  this  case.  Ibid.  437. 

SPECIFIC  PERFORMANCE. 

1.  Chancery  Prsctice,  11. 
S.  BHny  at.  Coombe^  640. 

STATE  LAWS. 

1.  Under  the  hw  of  Virgima,  a  confewion  of  Judgment  bv  ^e  defend* 

ant,  isa  release  of  errorf.    Mmdemik  vs.  Suekky  d  aL  136. 

2.  Courts  of  the  several  states,  1,  !2, 3, 4^  5. 

3.  The  Act  of  the  legisUture  of  Maryhmd,  pUsed  i9th  December  1791, 

entitled  **  An  Act  concernii^  the  territoxy  of  Columbia,  and  the 
City  of  Washington,"  which,  by  the  6th  section,  provides  for  the 
holding  of  lands  by  *  foiiignen^^  is  an  enabling  Act ;  and  appCes  to 
those  only  who  could  not  take  bnda  without  the  provisions  of  that 
law.  It  enables  a  ''foreigner*'  to  take  in  the  same  manner  as  if  he 
were' a  citizen.    Sjprait  vs.  Spratt.  349. 

4.  A  foreigner  who  becomes  a  citizen,  is  no  longer  a  foreigfner,  within  the 

view  of  the  Act  Thus  after pwduufd  laMk^  vest  in  him  aa  a  citi- 
zen, not  by  virtue  of  the  Act  of  the  le^lature  of  MaiyUnd,  but  be- 
cause of  bis  acquiring  the  rights  of  citizenship.  Ibid.  349. 

5.  X«nds  in  the  ,^ounty  <n  Washington,  and  Dirtrict  of  Columbia,  pur- 

chased by  a  foreigner,  before  naturalization,  were  held  by  him  under 
the  law  of  Maryland,  and -might  be  transmitted  to  the  reUtions  of 
tlie  purchaser,  who  were  foreigners ;  and  the  capacitv  so  to  trans- 
mit those  bmds,  is  g^ven  absolutely,  by  this  Act,  and  is  not  affected 
bv  his  becoming  a  citizen ;  but  they  pass  to  hisheirs  and  relations^  pre- 
cisely as  if  he  had  remained  a  foreigner.  Ibnd,  349. 

6.  The  statute  of  limitations  in  Kentucfy,  is  substantially  the  same  with 

the  sUtute  of  21  James  2,  ch.  16,  with  th^  exception,  that  it  aubstir 
Vol.  T.  5  A 
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tiitet  the  term  of  /ioe  yean  iiMtead.  of  mx.  Tbe  Engfiah  Secitioiis 
have,  therefore*  been  retorted  to  in  thia  cnKy  in  the  eonatruo- 
tion  of  the  atatute  of  Kentuckjr,  aiMd  are  entitled  to  great  oonakler»> 
tion.  They  cannot  be  conridered  aa  conclumye  upon  the  conatruo- 
tion  of  a  atatute  paased  br  a  atate«  upon  a  like  aj^bject  $  for  thia  be- 
longa  to  the  kicaj  atate  tribunal^  whoae  rulea  of  interpretation^  nnnt 
be  presumed  to  be  founded  upon  a  more  Jnat  and  aocuimte  ww  of 
their  own  jmi^iirudence;  BeU  ja.  JMbrruofi..  359. 
.  II  tbe  doctnnea  of  the  Kentucky  Coofti»  in  the  conatmelioii  of  a  ata- 
tute of  that  atate*  are  iveoondlnble  with  the  Eogliah  deciaioni»  upon 
a  statute  in  aimikr  terma ;  thia  Gouit«  in  conformity  witfi  ita  gencnd 
piactice,  will  follow  the  local  law,  and  administer  the  aame  juatice 
which  the  atate  Court  would  administer  between  tlie  aame  parties. 
Ibid.3&>, 

8.  .The  deciaiona  in  the  Courta  of  New-Tork  on  the  conalxuction  of  ita 

own  atatute  of  frauds,  and  the  extent  of  the  rulea  deduced  from  it* 
preaent  to  thia  Court  a  guide  hi  ita  deciaiona  upon  the  conatruction 
01  their  atatutb%   If  Wolf  va.  JRabaud  H  aL  501. 

9.  In  an  action  qf  ejectment  to  recoviet  land  in  Kentucky*  the  law  of 

real  ^estate  in  Kentucky*  is  tbe  law  of  thia  Court*  in  deciding  the 
righta  of  the  partiea.  /Jlows  vs.  Mia»09t,  505. 

10.  Under  the  hiw  of  the  atate  of  Kentiieky*  and  the  dedaiona  of  thdr 

Courta  upon  it*  a  will  with  two  witnesses  is  sufficient  to  paaa  real  es- 
tate I  and  the  copy  of  audi  a  will,  duly  proved  and  recorded  m  an- 
other atate*  is  good  evidence  of  the  execution  of  the  wilL  Aid.  508.- 

11.  ^t  ia  a  aettled  rule  in  Kentucky*  that  although  more  than  one  witneaa 

b  required  to  subscribe  a  will  diapoaing^  of  landa*  the  evidence  of 
one  may  be  sufficient  to  prove  it  Ibid,  508. 

12.  The  Orphans'  Court*  by  tlie  testamentary  laws  of  Maryland*  baa  n 
general  power  to  administer  justice  in  all  matters  relative  to  the  fi' 
foira  of  deceaaed  persons,  according  to  law.    Thecommiasion  to  be 

'  allowed  to  an  executor  or  adminiatrator,  is  submitted  to  the  discre- 
tion oi  the  Court*  and  ia  to  be  not  under  five  per  cent,  nor. exceed- 
ing ten  per  cent,  on  the  amount  of  the  inventory.  Niekalb  daL\s. 
Bodged  £x.  565. 

13.  Under  the  laws  of  Virginia  relative  to  the  eatate  of  deceased.4>ersons* 
lands  are  never  appraised.   Jrcher  daLvt,  DtmaX^dL  uL  589. 

14.  Practice,  5,  6,  7,  8.  -     - 

15.  Under  the  law  of  Yii^ginia,  which 'directa  the  tfierSff  hdlding  an.  exe- 

cution against  the  goods  and  effects  of  defendants^  to  take  foithcom-. 
ing  bonds*  for  the  property  levied  upon  by , the  execution,  and  au- 
thorizes execution  to  issue  for  the  amount  of  tbe  debt  due  upon  the 
original  execution*  after  ten  dayt^  noti^  to  the  obUgora  in  the  bond 
of  the  motion  for  execution*  the  property  levied  on  not  having  been- 
re-delivered,  according  to  the  condition  of  the  bond ;  if  the  notice 
given  to  the  obligees^  of  the  plaintiiTa  intention  tp  proceed,  ia  suf- 
ficiently explicit  to  render  mistake  impoasible*  it  will  be  auatain- 
ed*  although  the  whole  of  the  defendanta  in  tbe  original  execution, 
may  not  be  named  in  the  notice.  Nice  and  teclmical  objicctiona  to 
tlie  notice,  where  every  purpoae  4if  substantial  justice  ia  efiected, 
ought  not  to  be  favoured.   JUeaumdar  vi.  Brown.  684. 

STATUTE  OF  FRAUDS. 

1.  The  statute  of  Frauda  of  New-Tork*  ia  a  transcript  on  thb  subject*  of 
the  statute  29  Charles  3d,  ch.  3.   it  dedares^  that  no  action  shall  be 
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brought  to  charipe  a  defendant  on  a  ipecial  promiae  for  the  debt,  de- 
laulti  or  roiicamage  of  another,  unless  the  agreement,  or  some  me- 
morandum, or  note  thereof,  be  in  the  writing  and  si^ed  by  the  par- 
ly, or  by  some  one  by  him  authorized.  The  words  **  collateral^  or 
"  original"  promise,  do  not  occur  in  the  statute ;  and  have  been  in- 
.  troduced  by  Courts  to  explain  its  object^  and  expound  its  true  in- 
terpretation.   If  Wolf  y%.  Rabaud  et  aL  499. 

:2.  'Whether,  by  the  true  intent  of  the  statute  of  Frauds^  it  waa  to  extend 
.  to  cases  where  the  collateral  promise,  (so  called,)  was  a  part  of  the 
oriraial  agreement,  aiid  founded  on  the  same  conwdciation^  moTmg 
at  the  same  time,  between  the  partiea;  or  whether  it  was  confined 
to  cases  where  there  was  already  a  subsisting  debt  or  cl*«nsnH.  and 
the  promise  was  merely  founded  upon  a  subsequent  and  distinct  un- 
derstanding <  might,  if  the  point  were  entirely  new,  deserve  very 
grave  deliberation.  But  it  has  been  closed  withm  veiy  narrow  limits 
by  the  course  of  the  authorities^  and  seems  scarcely  open  for  general 
examination ;  at  least  in  those  states,  where  tlie  English  authoritiea 
have  been  fidlv  recognised  and  adopted  in  practice.  IHd,  499. 

3*  If  A  agree  to  advance  B  a  sum  of  money  for  which  B  is  to  be  answer- 
able, but  at  tlie  same  time  it  is  expressly  upon  thfe  umlerstanding 
tiiat  C  win  do  some  act  for  the  security  of  A,  and  enter  into  an  agree- 
ment with  A  for  that  purpose,  it  would  scarcely  seem  a  CNse  of  mere 
coUatend  undertaking,  but  rather  a  trilateral  contract  T*^^  conH«<^ 
of  B  to  repay  the  money,  is  not  coincident  with,  nor  the  same  con- 
tract with  C  to  do  the  act  Each  is  an  original  promise  {  thi^ugb  the 
one  may  be  deemed  subsidiaiy  or  secondary  to  the  other.    The  qri- 

S'nal  consideration  flows  from  A^  not  solely  upon  the  promise  of  ei- 
er  B  or  C,  but  upon  the  promise  of  both,  divardo  iniuiia,  and  each 
becomes  liable  to  A,  not  upon  a  joint,  but  a  several  original  under- 
taking. Each  is  a  direct  originu  promise,  founded -upon  the  same 
consideration.  JlntL  500. 

4.  The  case^f  Wain  w.  Warlters,  (5  Eatit  10,}  waa  the  first  case  which 

settled  the  point,  that  it  wai»  necessary  in  order  to  escape  from  the 
statute  of  Frauds,  that  the  agreement  ahOald  contain  the  considera- 
tion for  the  promise  as  Well  as  the  promise  itself.  If  it  contain  it,  it 
has  since  been  determined  that  it  is  wholly  immaterial  whether  the 
connderation  be  stated  in  express  terms,  or  by  necessary  implication. 
That  case  has  been  adopted,  to  a  limited  extent,  by  the  Courts  of 
New-York  into  its  jurisprudence,  aa  a  sound  construction  of  the  sta^ 
tute.    Ibid,  501. 

5.  ,The  statute  of  Frauds  in  Uatyland  requires  written  evidence  oT  the 

contract,  or  a  Court  cannot  decree  penormance.  The  words  of  the 
statute  are  "unl^&i  the  agreement  upon  which  such  siclLon  BhaU  u6^ 
brought,  x>r  some  ntemonnnduin  or  note  tivcreoC  ^^^^^i  ^^  ■"  writing 
signed  by  the  party  to  be  ctmrg^d  tU^rcwithp  oti  by  »atiie  other  per^ 
son  by  hfm  thereto  hwUiWy  authorized.*'    jffarry  rs,  CoQrnbe^  650. 

6.  A  note  or  memorandum  in  writing  of  Uie  agreement  betvv<:eTt  parriesL 

is  sufficient  under  ihe  statute  of  Frauds  of  I^l^r^-land ;  and  in  order 
to  obtain  spec 1 6c  peH'ormaiice  in  equHy,  the  note  in  writing  must  be 
sufllcient  to  sa^ttim  an  action  at'la*.  '1  he  form  h  not  regarded*  or 
the  place  of  sig-n^tun^^  provided  it  be  m  tUe  handwHtmg  of  the  pir- 
ty,  or  Ilia  agent,  und  furnish  evklencc  of  a.  completed  and  pnioticab[&' 
agreement  A  J^ourt  of  Equity  will  supply  no  more  limn  tLe  ordir 
naiy  incidents  to  such  an  agreement,  such  as  the  ingredients  of  a 
com(»lcte  transfer,  usual  covenants,  &c.  J6id,  650. 
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7.  An  eztmination  of  the  cases  wtll  show  thst  Courts  of  Equity  are  not 

particular,  with  reg;ard  to  the  direct  and  immediate  purpose  tor  which 
the  written  evidence  of  the  contract  was  created.  It  is  wriUen  evi- 
dettee  which  the  statute  reqiures  t  and  a  note  or  letter,  and  even  in 
one  case  a  letter,  the  object  of  whicl^was  to  annul  the  contract,  on 
a  fi^und  really  not  unreasonable,  was  held  to  bring  a  case  within 
the  provisions  of  the  statute.  Ibid,  651. 

8.  Where,  in  an  account  stated  by  the  parties,  in  the  handwriting  of  the 

defendant,  bis  name  being  written  by  him  at  the  head  of  the  ac- 
count, a  balance  was  acknowledged  to  be  due  by  him  to  the  com- 
plainant in  the  bill  for  a  specific  performance,  there  was  the  follow- 
ing credit  <  **By  mypurdtoM  of  your  half^  E.  B,  wharf  and  premuet 
ihit  day  agreed  upon  oeiween  tis,  #7578  63  \"  it  was  held  to  be  a  suffici- 
ent memorandum  in  writing  under  the  statute  of  Frauds  of  llarylaod« 
upon  which  the  Court  could  decree  a  specific  performance  of  the 
sale  of  the  estate  referred  to  (  other  matters  appearing  in  evidence^ 
and  by  the  admisnons  of  the  defendant  in  his  answer,  to  Arm  the 
particular  property  designated  by  **your  i  £»  B,  fgiutff  and  pre' 
nUaa."  Ibid.  651. 

STATUTE  OF  LIMITATIONS. 

1.  The  statute  of  limitations,  instead  of  being  viewed  in  in  unfitvounble 

light,  as  an  unjust  and  discreditable  defence,  should  have  received 
such  support  from  Courts  of  Justice,  as  would  have  made  it,  what 
it  was  intemled,  emphatically,  to  be,  a  statute  of  repose.  It  is  a  wise 
and  beneficial  Uiw,  not  designed  merehr  to  raise  a  presumption  of 
payment  of  a  fust  debt,  from  lapse  of^time «  but  to  afford  securitjr 
against  stale  demand^,  after  the  true  state  of  the  transaction  may 
have  been  forgotten,  or  be-  incapable  of  exphination,  bv  reason  of 
the  death  or  removal  of  witnesses.   Bell  vs.  Jabrrimn,  360. 

2.  An  exposition  of  the  statute  of  limitations,  which  is  consistent  with 

its  true  object  and  import,  is  that  expressed  by  this  Court,  in  the 
case  of  WetzeD  «f.  Biissard,  (11  Wheat.  309,])  **an  acknowledg- 
ment which  will  revive  the  original  cause  of  action,  must  b»e  im^tia- 
Kfied-uid  uncondiiional~At  must  show,  positively,  tltiit  the  debt  ia 
dufc,  in  whole  or  in  part.  If  it  be  connected  with  the  circumstances 
which  in  any  manner  affect  tiie  claim,  or  if  it  be  conditional,  it  may 
amount  to  ar  new  assumpsit,  for  which  the  old  debt  is  a  sufficient  con- 
sideration; or  if  it  be  construed  to  revive  the  original  debt,  that  re- 
vival is  conditional,  and  the  performance  of  the  condition,  or  a  reai- 
diness  to  perform  it,  must  be  shown."   Ibid,  363. 

3.  If  the  bar  m  the  statute  is  sought  to  be  removed  by  the  proof  of  a  new 

promise,  that  promise,  as  a  new  cause  of  action,  ought  to  be  proved 
m  a  clear  and  explicit  manner,  and  be  in  its  terms,  unequivocal  and 
determinate ;  and  if  any  conditions  are  annexed,  they  ought  to  be 
shown  to  have  been  performed.  Ibid.  362. 

4.  The  admission  of  a  party  of  the  existence  of  an  unliquidated  ac»> 

count,  on  which  something  is  due  to  the  plaintiff,  but  no  specific 
balance  is  admitted,  and  no  document  p^uced  at  the  time,  from 
which  it  can  be  ascertained  what  the  parties  understood  the  bsknce 
to  be,  would  not,  by  the  Courts  of  Kentucky,  be  held  sufficient  to 
take  the  case  out  of  the  statute,  and  let  in  the  plaintiff  to  prove, 
oKunde,  any  balance,  however  large  it  may  be.  It  w  indispensable 
for  the  party  to  prove,  by  independent  endence,  the  extent  of  the 
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Uhnoa  doe  to  him,  belbre  there gmi  aike angr  pNMte  to  pi^U  ai  a 
•u|>iiitiii|(  <lebt.  Itiid,36S» 

S.  The  eokBowledflfmeiit  of  a  debt  by  one  paitner,  aUcr  a  diMohitkm  of 
the-oo^paitnenhipy  if  not  iiifl&denttotaketheeaieoutor  thoalaf- 
tote,  as  to  the  other  partnera.    HUL  373. 

€k  A  ^k^Mofon  of  partaewhip  pgta  an  end  to  tfie  anthoriy  of  one  pert* 
aerto  hind  the  other  I  it  opetatea  aa  a  revocation  of  all  power  to 
create  new  cootraotib  ^nd  the  right  of  pattnen  ae  such,  can  extend 
no  further  than  to  aettle  the  partnership  concerns  abeadj  ezistiLngv 
and  distribute  the  renuuning  funds;  and  this  fight  mkj  be  restrained 
bjK-the  delegation  of  this  authority  to  one  partner.  Ilnd,  370, 

7«  After  a  diasomtion  of  a  partnership,  no  partner  can  create  a  cause  of 
action  against  the  other  partner^  except  bw  a  new  aifthdritj  oom- 
municated  to  him  fur  that  purpoae.  IbiJL  373. 

t.  When  the  statute  of  hmitationa  has  6nce  run  •K^nat  a  debt,  the  cause 
of  action  against  the  partnerd^p  is  gone.   Ibid.  373. 

SURETIES. 

1.  The  ckoms  of  the  United  States^  upon  an  oiBdal  bond,  and  upon  all 
the  parties  to  it,  is  not  rekaaed  by  the  Uches  of  the  officer  to  whom 
the  assertion  of  this  claim  b  hittuiled.  Such  laches  have  no  effect 
whataoerer  on  the  rights  of  the  United  States,  at.  loetf  ^^fotni^  the 
§urdie$9  aa  the  prinoiMi  in  the  Bond.  Dok  ts.  TUlt  Poaimmkr  6s- 
mroL  325. 

3.  The  dischaige,  b^  tiie  Seoretarjr  of  the  Treasoiy,  ofthe  prindppl  innw 
bond  to  tite  United  States^  who  b  imprisoned  under  a  eo.  so.  issued 
affunst  him,  and  who  has  sssigned  all  his  property  for  the  use  of  the 
United  States  does  not  impair  or  affect  the  rights  of  the  United 
States  to  proceed  ag^nat  sureties  for  the  amount  due  upon  the  judg* 
Bent,  and  unpaid.  7l%lt  (hiUdSiaU$w%.  Stmuki^eiaL  575. 

TENANCY  BY  THE  CURTESY. 

1.  It  SS0IIS  that  the  riffid  ruka  of  the  common  law  do  not  requh«  ihat 
the  husband  shalfhaye  had  actual  aeisin  ofthe  lands  of -the  wife,  to 
entitle  himself  to  a  tenancy  by  courtesy,  in  waste,  or  what  is  somo« 
times  styled  •<  wild  knds.*^  Zfavii  sf  at  ts.  JUbson.  506. 

S.  If  a  right  of  entiy  on  lands  exists,  it  ought  to  bejmfficient  to  sustain  the 
tenure  acquired  by  the  husband,  where  no  adTCTM  possession  exiiit«- 
Ibid.  508/ 

3.  At  present  it  is  fully  settled  in  equity,  that  the  husband  shall  bar* 
courteiy  of  trust,  as  weQ  as  of  legal  estates,  of  an  equity  of  redemp- 
tion^ of  a  contingent  use,  or  money  to  be  hud  out  in  bmds.iM  508. 

TERRITORIES. 

1.  The  Constitution  of  the  United  Statea  confen^  absolutely,  on  the]^ 

vemment  of  the  Union,  the  power  of  making  war,  and  of  making 

treatiea.  Consequently,  that  goremment  possesses  the  power  of  ao* 

quiring  territoiy,  either  by  conquest  or  by  treaty.  TkeJimeHctmM- 

.     stMnfltCMipai^TS.356Adbo/CM«oii.543. 

X  The  unge  ofthe  world  is^  if  a  nation  be  not  entirely  subdoed,  to  con- 
sider the  holding  of  conquered  territofy  as  a  mere  military  occupfp 
tion,  until  itafrte  shall  he  determined  at  the  treaty  of  pence.  Ifithe 
ceded  by  treaty,  the  acquisition  is  confirmed,  and  the  ceded  territo- 
iy becomes  a  part  ofthe  nation  to  which  it  is  annexed  t  either  on  the 
terma  stipuhoed  an  the  treaty  of  ccssio%  or  OB  such  as  ili  MW 1 
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TERRITORIES. 

■hall  impoie.  On  taeh  transfer  of  tetritoiy»  it  baa  neTer  been  beld, 
that  the  relatioos  of  the  inhabitants  with  each  other  undergo  anv 
change.  Their  relationa  with  their  former  sovereign  are  dissolve^ 
and  new  rektions  are  created  between  them  and  the  ^vemroenr, 
which  baa  acquired  thdr  teiritoiy.  The  aame  act  which  transfers 
theii;  ooantiy*  timsfera  the  allegianoe  of  thoae  who  remain  in  it,  and 
the  law,  which  may  be  denominated  politicaly  ia  nfcrasarily  chaneed; 
althouji^  that  which  re^latea  the  intercouuse  and  genenl  conduct 
of  individuals  remains  m  force,  until  dtered  by  the  newly  created 
power  of  the  sUte.  UmL  543. 

3.  Florida. 

4b  Jurisdiction. 

TRUSTS  AND  TRUSTEES. 

1.  Where,  by  the  terma  of  a  deed  conveying  real  estate  in  trust,  to  be 

sold  for  the  benefit  of  the  creditor,  of  tlie  grantor,  the  trustee  is  di- 
rected to  sell  the  property  conveyed,  by  pubHe  oudum— the  trustee 
waa  bound  to  conform  to  this  mode  cNt  sale.  Tlue  was  the  test  of 
value,  which  the  grantor  thought  proper  to  require  i  and  it  was  not 
competent  to  the  trustee  to  establish  any  other  $  altliough,  bv  doing 
80,  he  might,  in  reality,  promote  the  interests  of  thoae  for  whom  he 
acted.  Gretnkafw%.'QuuaetaL  145. 

2.  Agreement,  2. 

.3.  Chanceiy  Practice,  1,  2,  3. 

4b  Full  notice  of  a  trust,  draws  after  it  all  the  consequences  of  a  full  de- 
cUration  of  the  trust,  as  to  all  persons  chargeable  with  such  notice. 
The  MeehanUaBank  of  Jkxtmdna  vs.  Lamaa  a  Maria  Seton.  309. 

5.  It  is  well  settled  in  equitjTt  that  all  persons  coming  into  possession  of 
trust  property,  with  notice  of  the  trust,  shall  be  considered  aa  trus- 
tees ;  and  bound,  with  respect  to  that  special  property,  to  the  exe- 
cution of  the  trust  Ilnd.  309. 

UNITED  STATES. 

Lien  of  the  United  States  for  priority  of  payment.  See  Priority  of  Pay- 
menf.  lien. 

USAGE. 
1.  BiBs  of  Exchange,  .4^  5. 

3.  Promiasoiy  Not^  1. 

USURY. 

1.  C.  fc  Co.* discounted  their  notes  with  the  F.  and  M.  Bank  of  George- 

town, at  thirty  days;  and,  in  lieu  of  money,  they  sti|>ulated  to  take 
the  post  notes  of  the  bank,  payable  at  a  future  day,  without  interest, 
while  the  post  notes  were  at  a  discount  of  one  and  a  half  per  cent,  in 
th^  market,  at  tiie  time  of  the  transaction.  Such  a  contract  is  usurious. 
The  endotsement  of  apromissoij  note  of  a  stranger  to  the  transac- 
tion, which -Iraa  paasea  to  the  bank  as  a  collateral  aecurity  for  the 
usurious  loan,  altnouffh  the  note  itself  is  not  tainted  with  the  usuiy, 
yet  the  endorsement  is  void,  and  passes  nf  property  to  the  bank,  in 
the  notei  and  the  subsequent  payment  of  iht  original  note,  for  which 
the  security  waa  given,  and  the  repayment  of  the  sum  received  as  usu- 
ry, will  not  give  tegafi^  to  the  transaction.  OtttAervs.  Thelbrmen 
and  MeehanietBankqfGeof^gdown.  43,44. 

2.  If  a  note  be  free  Irom  usury  in  its  ori§[in,  no  subsequent  usurious  trans- 

aedonsicspetikiDg  it,  am  affect  it  with  the  taint  of  uaory,  although 
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USURY. 

an  endorser  of  the  note^  whoee  propeity  in  H  was  acqaiied  throu^ 
a  usurious  transaction,  may  not  be  able  to  maintain  a  suit  upon  it. 
JUd.  43. 
3.  The  Act  of  Assembly  of  Maryland,  declares  <*all  bonds,  contracts,  and 
assurances  whatever,  taken  on  an  usurious  contract,  to  be  utterly 
▼Old."  And  the  endorsement  of  a  promissory  note,  for  a  usurious 
consideration,  is  a  contract  within  the  statute,  and  was  void.  JAiiL  43. 

VENDOR  AND  VENDEE. 

1.  In  contracts  for  the  sale  of  land,  by  which  one  agrees  to  purchase,  and 
the  other  to  convey,  the  undertakings  of  the  respective  parties  arc 
alwavs  dependent,  unless  a  contrary  intimation  dearly  appears.  The 
Sank  of  Columbia  vs.  ffagrwr.  464. 

3.  Althouf^h  many  nice  distinctions  are  to  be  found  in  the  books  upon  the 
(question,  whether  the  covenants  or  promises  of  the  respective  par- 
ties to  the  contract,  are  to  be  considered  independent  or  dependent; 
▼et  it  is  evident  the  inclinations  of  Courts  have  strongly  favoured  Uie 
latter  construction,  as  being  obviously  the  most  just.  Ibid,  465. 

3.  In  such  cases,  if  either  vendor  or  vendee,  wish  to  compel  the  other  to 

fulfil  hif-  contract;  he  must  make  his  part  of  the  agreement  precedent, 
and  cannot  proceed  agsdnst  the  other,  without  actual  perform.'ince  of 
the  ag^ement  on  his  part,'^r  a  tender  and  refusal.  laid.  465. 

4.  An  averment  of  performance  is  always  made  in  the  declaration  upon 

contracts  containing  dependent  undertakings,  and  that  averment 
m'j&t  be  supported  by  proof.  Ibid.  465. 

5.  The  time  fixed  for  the  performance  of  a  contract^  is  at  law,  deemed  the 

essence  of  the  contract,  and  if  the  seller  is  not  ready  and  able  to  per- 
form hb  part  of  the  agreexnent  on  that  day,  the  purchaser  may  elect 
to  connder  tiie  (contract  at  an  end.  But  equity,  which  from  its  pc< 
culiSr  jurisdiction  is  enabled  to  examine  into  the  cause  of  deby,  in 
completing  a  purchase,  and  to  ascertain  how  far  the  day  named  was 
deemed  material  by  the  parties,  will,  in  ceruin  cases,  carry  the 
agreement  into  execution,  although  the  time,  appointed  bas  ^psed. 

C.  It  may  be  laid  down  as  a  rule,  that,  at  law,  to  entitle  the  vendor  to  reco- 
ver the  purchase  money,  he  must  aver  in  his  declaration  performance 
of  the  contract  on  his  part,  or  an  offer  to  perform,  at  the  day  speci- 
fied for  the  performance.  And  tliis  averment  must  be  sustained  bv 
proof;  unless  the  tender  has  been  waived  by  the  purchaser.  Ibid, 
467. 

7.  If  before  the  period  fixed  fbr  the  deliveiy  of  a  deed  for  lands,  the  ven- 

dee has  declared  he  would  not  receive  it,  and  that  he  intended  to 
abandon  the  contract,  it  may  render  a  tender  of  the  deed  before  the 
institution  of  a  suit  unnecessanr.'  But  this  rule  can  never  apply,  ex- 
cept in  cases  where  the  act  which  is  construed  into  a  waiver,  occun 
prmouB  to  thetime  for  performance.  Ibid,  467. 

8.  The  tiking  po«ession  of  property  bv  the  vendee,  before  conveyance, 

is  a  drcumsiance  from  which  is  to  be  inferred  that  he  consideied  the 
contract  dosed,  but  would  not  deprive  him  of  the  right  to  relinquish 
the  property,  if  the  vendor  could  not  make  a  title,  or  nec^lected  to 
do  so.  After  a  relinquishment  for  such  causes,  tlie  vendee  could 
sustain  an  action  to  recover  back  the  purchase  money  bad  it  been 
paid.  Ibid,  468. 

9.  Where  the  legal  title  cannot  be  conveyed  to  the  vendee  by  the  vcn* 

dor,  and  the  vendee  roost  i^sort  to  a  Couit  of  Equity  to  establi:ih  liis 
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VENDOR  AND  VENDEE. 

title^  notwithttkn  i(f  a  eonreymee  of  afl  the  riglit  of  the  Tondor  to 
LiiDy  the  Goart  will  not  compel  him  to  pof  the  pureheie  money.  It 
vmild  be  compelling  him  to  take  a  law  tuit,  inatead  of  tiie  land. 

"""  468. 


WILLS  AND  TESTAMENTS. 

1.  Under  the  law  of  the  ttate  of  Kentucky^  and  the  decisioni  of  their 
Courts  upon  it,  a  will  with  two  witneaae^  ia  ihifficient  to  pass  real 
estate;  and  the  copy  of  such  a  will,  diily  pnnred  and  lecorded  in  an- 
other state,  is  irood  eridcnce  of  the  execution  of  the  wUL  i>avw  et  aL 
▼s.  Mamn,  508. 

^  It  is  a  settle^  rule»  in  Kentucky,  that  although  more  than  one  witneas 
is  required  to  subscribe  a  will  dinposiiiff  of  bnds^  the  endence  of  one 
may  be  sufficient  to  prove  it.  lUd.  S&, 

^.  Where  a  legscy  for  which  suit  is  instituted,  ia  given  jointly  to  seversl 
persons  in  different  families,  and  the  legatees  take  equally*  the  num- 
ber in  neither  fiiroily  being  ascertained  by  the  will,  au  the  claimants 
ought  to  be  brought  before  the  Court.  The  rirht  of  each  individual 
depends  on  the  number  who  are  entitled,  and  UiIb  number  ia  a  fiict, 
which  must  be  inquired  into^  before  the  amount  to  which  any  one  is , 
entitled  can  be  fixed.  If  this  fact  were  to  be  examined  in  eveiy  case, ' 
it  would  subject  the  executors  to  be  harassed  by  a  multiplieitjr  of 
suits,  and  if  it  were  to  be  fixed  by  the  first  decree,  would  not  bind 
perM>ns  who  were  not  parties^  Pray  etaL  r^,  BeU  ei  aL  681. 

4.  The  testator  in  his  will  saya^  '*  whereas  my  will  is  lengthy,  and  it  is  pMDB* 
sible  r  may  have  committed  some  error  or  erron,  I  therefore  authorize 
and  empower,  as  fully  as  I  could  do  myself  if  living,  a  majority  of  my 
acting  executors,  my  wife  to  have  a  voice  as  executrix,  to  decide  in 
all  cases,  in  case  of  any  dispute  of  contention :  whatever  they  deter- 
mine is  my  intention,  shall  oe  final  and  conclusive,  without  any  resort 
to  a  Court  of  Justice."  Clauses  of  thi^  description  have  always  receiv- 
ed such  judicial  construction,  as  would  comport  witli  the  reasonable 
intention  of  the  tesutor.  Ibid.  679. 

^'.  Even  where  the  forfeiture  of  a  legacy  has  been  dedared  to  be  the  pe- 
nalty of  not  conforming  to  the  injunction  of  a  will.  Courts  of  Justice 
have  considered  it,  if  tnc  Icgac;^  be  not  given  over,  rather  as  an  effort 
to  effect  a  desired  object,  by  intimidation,  than  as  concluding  the 
rights  of  the  parties.  If  an  unreasonable  use  be  made  of  such  a  power 
so  given  in  a  will;  one  not  foreseen,  and  which  could  not  be  intended 
by  the  testator^  it  has  beeo  considered  as  a  case,  in  which  the  general 
power  of  Ccurts  of  Justice  to  decide  on  the  rights  of  partiei^  ought  t6 
be  exeitiscd.  JbitL  680. 

6.  Hiere  cannot  be  such  a  construction  given  to  such  a  clause  in  a  testator'a 
will,  as  will  prevent  a  party  who  conceives  himself  injured  by  the 
construction,  from  submitting  his  case  to  a  Court  of  Justice.  A  Court 
must  decide  whether  the  construction  of  the  will  adopted  by  those 
who  are  named  is  the  right  construction,  or  the  grossest  inju!»tice 
might  be  done.  Ibid.  680.  . 


FINIS. 
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